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UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

AMY ELIZABETH CONNOR BOWEN,
Plaintiff,

Case No. 3:13-cv-0414

V. Judge Aleta A. Trauger

BRAD DOUGLASPAISLEY, et al.,

N N N N N N N N N

Defendants.

MEMORANDUM & ORDER

The plaintiff has filed a Motion for Leate Amend Complaint (Docket No. 96), to
which the defendants have filed a Resse in opposition (Docket No. 101).

On July 19, 2013, the plaintiff filed an Amerd€omplaint, which remains the operative
pleading. (Docket No. 39.) The Amended Comilalfeged that the platiff recorded a solo
acoustic performance &emind Me (the “Original Recording”), which she submitted to the U.S.
Copyright Office as the deposit copythe song. She receivedartificate of Registration for
the song dated December 3, 2008. The plaintiff alleged that, in late 2008, she cut a new
version of the song for Rod Creagh d/b/a 3 Wikssic (the “Creagh Demo Recording”), which
she did not register with thé.S Copyright Office. The Amended Complaint asserted a single
claim: that the defendants infgad her copyright interest inglsong (1 69-76). In support of
this claim, the plaintiff alleg#that the Paisley/Underwood vensiof the song was substantially
similar to the song (1 40), that multiple defendartllaborated in taking copyrighted elements
of the song in composing the Paisley/Underweexsion, and that the defendants profited from
the infringing activity. The Amended Complaattached both the Original Recording (which

had been copyrighted) and the Cre@g@mo Recording (which had not).
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On August 5, 2013, the defendants filed a MotioBigmiss. (Docket No. 50.) In their
Memorandum in support of that motion, the defendants argntedalia, that the allegations
concerning the Creagh Demo Recording were wveglebecause Section 411(a) of the Copyright
Act requires that a copyright begistered before it can be asseréasda basis for infringement in
federal court. (Docket No. 51 at p. 11.) Im hesponse, the plaintiharacterized the Creagh
Demo Recording as “hardly crucial to Pl#ifeg case” because she was asserting copyright
interests in her composition, not in a particdaund recording. (Dockélo. 56 at p. 16.) The
plaintiff also conceded that the Creagh DemaodReing contained material not present in the
Original Recording. However, the plaintiff argudat the court could lieh to the song because
it was “as valid a way to experience the OrigiSahg as the Original Demo Recording[.Jd.(
atp. 17.) Inits Reply, the defendants argued e Creagh Demo Recording constituted an
unregistered work whose elements, to the extent that they differed from the Original Recording,
could not support the plaintiff's infigement claim. (Docket No. 57.)

In its December 3, 2013 Memorandum degyihe Motion to Dismiss, the court
acknowledged the parties’ arguments concertiiegCreagh Demo Recording. (Docket No. 58
at p.14.) However, the court found that it diot need to rely on the Creagh Demo Recording
(which it characterized as a “derivativaidaunregistered recording of the song) because
plausibly protectable elements in the Origi8ahg supported a finding of substantial similarity
without reference to the Creagh Demo Recordind.) (In a footnote, the court also reserved
judgment as to the potential relevance of thea@h Demo Recording todlplaintiff's claims.

(Id. at n. 10.)



On November 24, 2014, the court entered aralrCase Management Order (Docket No.
83), which set a deadline of March 9, 2015 to adtigsmor to amend pleadings on the issue of
liability. (Docket No. 83.)

The plaintiff's deposition was taken daly 13, 2015 and on August 10, 2015. On July
13, 2015, the plaintiff was asked whether slagmed a copyright in the Creagh Demo
Recording, to which she responded that she did Atier her deposition concluded on August
10, 2015, the plaintiff decided to deposit tireagh Demo Recording. On August 27, 2015
(effective August 11, 2015, the date of appliaatjahe plaintiff received a Certificate of
Registration in the musical arrangement emlibthehe Creagh Demo Recording. (Docket No.
96, Attach. No. 4.)

On September 4, 2015, the plaintiff filed thetant motion, which seeks leave to file a
Second Amended Complaint that would add aliega related to the Creagh Demo Recording
and the new certificate of registration.

Normally, motions for leave to amend argiesved under the deferential standard of
Federal Rule of Civil Procedure 15(a)(2); thatle court “should freely ge leave when justice
so requires. Fed. R. Civ. P. 15(a)(2). Under standard, the districourt has substantial
discretion and can deny the motifmn leave “based on undue delay, bad faith or dilatory motive
or futility of amendment.”Pedreira v. Ky. Baptist Homes for Children, 579 F.3d 722, 729 (6th
Cir. 2009) (internal quotation omitted). Theucbmay also deny such a motion due to the
“repeated failure [of the moving party] to cuteficiencies” or becaus# “undue prejudice” to
the non-moving party; but, in general, the mandatldave is to be “freely given . . . is to be

heeded.”Foman v. Davis, 371 U.S. 178, 182 (1962).



However, “a different standard applies wleeproposed amendment is so late that it
would require the modification of a Rule 16 scheduling order.n v. Paul Revere Life Ins. Co.,
382 F. App’x 443, 449 (6th Cir. 2010). IndeeddFR. Civ. P. 16 permits the modification of a
scheduling order only for “good cause” and with ¢bert’'s consent.” Fed. Civ. P. 16(b)(4).
The heightened standard “ensure[s] that at soon& both the parties and the pleadings will be
fixed,” only subject to modificatin based upon a showing of good causeffew v. Ford Motor
Co., 258 F. App’x 772, 777 (6th Cir. 200Rprn, 382 F. App’x at 449 (citingeary v.

Daeschner, 349 F.3d 888, 905-09{6Cir. 2003)).

Good cause is measured by the movdudilgyence in attemptig to meet the case
management order’s requirementstige v. Rock Fin. Corp., 281 F.3d 613, 625-26 (6th Cir.
2002) (internal quotation omitted). In considerfggod cause,” the court must also consider —
as one “consideration that infosifthe analysis — whether thdefendant would be prejudiced by
the amendment and the modificattiof the scheduling ordeKorn, 382 F. App’x at 450. Even
if no prejudice is evident, the plaintiff still “‘ast [] explain why he failed to move for the
amendment at a time that would not have megua modification of the scheduling order.”
Korn, 382 F. App’x at 450. Wheredlplaintiff's explanation for th delay is simply insufficient
or not credible, it is appropriate for theurt to deny the motion for leave to amemd.;

Commer ce Benefits Grp. v. McKesson Corp., 326 F. App’x 369, 376 (6th Cir. 2009). If the
plaintiff establishes “good cause,” then the ¢quoceeds to the more permissive Rule 15(a)(2)
analysis. Commerce Benefits Grp., 326 F. App’x at 376.

The defendants argue thagetplaintiff has not shown good cause for the amendment at

this time, that the defendants would suffer sutishprejudice if the court were to grant the

motion, and the plaintiff has not otherwise metRde 15 factors. The court agrees with the

4



defendants that the plaintiff has not shown googedar the late amendment. The defendants
challenged the relevance of the unregistered Creagh Demo Recording at the outset of this
litigation, and the court’'s December 3, 2013 opirspecifically referenced the parties’ dispute
regarding the relevance of thatording. Thus, the plaintiffas on notice well in advance of
the March 3, 2015 amendment deadline that tifiend@nts were challenging the relevance of the
Creagh Demo Recording and her ability to prenmer infringement claims on that recording in
any respect. Nothing preventdgk plaintiff from applying for @opyright registration before the
March 3, 2015 deadline — she haddmahe recording in 2008 andudd have applied to register
it at any point in this lawsuit. The factithe defendants askedj@estion about the Creagh
Demo Recording at the plaintiff's depositionsmaot a revelation; tthe contrary, it was
predictable in light of the defendants’ argumeattthe Rule 12 stage nearly two years earlier.
The defendants also would suffer prejudice from a late amendment, which would likely
require additional discovery on igsinot previously addressed idigrthe fact discovery period.
Given the unjustified timing of the plaintiff’request, there is n@ed to reopen expired
deadlines — likely upsetting both the fact disagvend expert discovery deadlines — for that
purpose.
The court therefore finds thtte plaintiff has not estéibhed good cause for the proposed

amendment, as required by Rule 16. The Motion for Leave to Amend is théd&fi&D.

Enter this 24th day of September 2015. %%; /%“?1—’_‘
rd

ALETA A. TRAUGER
United States District Ju ge




