Bondwe v. Mapco Inc Doc. 47

UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

RICHARD BONDWE,

Plaintiff, CaseNo. 3:13-cv-0419

Judge Trauger
V.

MAPCO EXPRESS, INC,,

o N T T

Defendant.

MEMORANDUM

Defendant MAPCO Express, Inc. (“MACO”) has filed a Motion for Summary
Judgment (Docket No. 36), to which the pldfritas filed a Response in partial opposition
(Docket No. 45), and the defendant has filed pljRéDocket No. 46). Fothe reasons stated
herein, the motion will be grarden part and denied part.

BACKGROUND

l. Overview

Bondwe is an African-American male who waginally born in Malawi, a country in
southeast Africa. He was employed by MBO from December 2005 through July 15, 2011,
when MAPCO terminated him. In his Amendedmplaint, Bondwe claimed that, in violation
of Title VII, MAPCO (1) created a hostile wodnvironment, (2) failed to promote him because
of his race or national origin, and (3) terminaléa on the basis of race or national origin. The
court granted MAPCQO’s motion to dismiss thestile work environment claim. (Docket No.
26.) MAPCO has moved for summary judgmentthe remaining failure to promote and

discrimination claims. Bondwe concedes that MAPCO is entitled to summary judgment on his
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failure to promote claim. SeeDocket No. 45, Attach. No. 2, Memorandum, at p. 16.)
Therefore, the court will grant summary judgmenMAPCO on that claim, and the court will
address only Bondwe’s remaining Title VII discrimination claim.
Il. Facts

Aside from some basic details about the pragioesof events, the parties dispute most of
the pertinent facts in the case. Having examthedecord, the court sges with many of the
plaintiffs’ objections to the pportedly “undisputed” facts sé&irth by MAPCO, many of which
are not fully supported by the referenced citationthat cherry-pick only favorable testimony
from an otherwise muddled record. Where #etd are subject to a gene dispute, the court
has construed the facts in thght most favorable to Bondwe.

A. Bondwe’s Work History and Performance at the Hendersonville Store

Bondwe originally worked at a “BP”randed convenience st Hendersonville,
Tennessee. In December 2005, MAPCO purchased the store and hired Bondwe to continue
working there, before transferring him to a stor&ast Nashville. At some point, the East
Nashville location closed, and, on Decemd&r2010, Division Manager Damian Wyatt and
District Manager Steve Adcox decided to h®andwe continue to work for MAPCO as a
“floating” manager, filling in for managers at multiple locations as neéded.

On January 14, 2011, MAPCO transferred Boadavmanage a store in Hendersonville,

Tennessee, where the Store Manager, Theresmdiet, was out on family medical leave.

1 MAPCO operates approximately 370 convenienogestin seven states, including Tennessee,
where it is headquartered. Itemgs are divided into Divisiongihich are headed by a Division
Manager. Within each Division are multiplestticts, which are led by District Managers.



During Tornquist’'s absence, Bondwe servethasacting Store Manager. On February 21,
2011, Tornquist returned from leave and resumeddie as Store Manager. Bondwe continued
working at the store with Tornggtias a “Co-Manager.” Thereirgconsistent testimony in the
record about the respectivdas of Bondwe and Tornquispan her return. Construing the
record in the light most favorable to Bondwe, and Tornquist both managed the store upon her
return and operated as “equals,” sharing respoitg for the store’s operation. On some days,
Bondwe worked a 6:00 a.m. to 3:30 p.m. slmftwhich he opened the store, ordered products,
completed daily paperwork, and secured and couheetbttery tickets (a process referred to as a
“lottery audit”). On most days when Bondwpened the store, Tornquist would work from
11:00 a.m. to 7:00 p.m., leaving her as thly amanager on duty after Bondwe left in the
afternoon. On some occasiomg;luding weekends, Tornquist (not Bondwe) worked the early
shift, including opening the store, completing dalperwork, and conducting the lottery audit.
Bondwe and Tornquist both reported to DidtManager Adcox, whoeported to Division
Manager Wyatt.

Adcox visited the Hendersonville store abonte per week. At deposition, Adcox
testified that, while Bondwe managed the stiisegeneral cleanliness, organization, and stock
levels were not up to par. Adcox also testifthat Tornquist informed him that Bondwe was
showing up late and leaving gaand that Bondwe had othperformance issues. Although
Adcox testified to forming these impressiohs,never independently verified whether Bondwe
was showing up late or leaving earlpdano one at MAPCO (including Adcox) ever
documented any concern with Bondwe’s perfarogbefore his termination. Adcox also

testified that he would not have terminaiB@hdwe for tardiness alone, unless he had first



coached and counseled Bondwe and the pnoblecame “habitual.” At any rate, Adcox
discussed concerns about stooaditions with Bondwe and Tioquist together. (Bondwe Dep.
at 64:13-18).

Tornquist also testified that she had cemms with Bondwe’s performance when they
managed the store. She believed that, at timdsftheork “early with the job undone” and that,
on at least one occasion, he had shown up late to work. She also believed that he made frequent
mistakes concerning store orders, which ofteneadse store to run out of products during the
week. According to Tornquist, “[h]e wasmttting his whole head or effort into the job
completely, trying to rush everything to get before everything is done.” Tornquist reported
her concerns to Adcox overgltourse of several month\evertheless, according to Bondwe,
he could not recall receiving any counselargcomplaints from Tornquist about his
performance. Tornquist also testified tHacause she believed that she and Bondwe held
equivalent positions, she did not have thdarity to coach or counsel Bondwe and never did
so. Bondwe admits that, on occasion, he leftkvearly to attend clags at Tennessee State

University, from which he recedd a Bachelor’s degree in May 2011.

2 At pages 47-52 of the Tornquist depositionyresel for MAPCO asks Tornquist a series of
leading questions, essentiallykamy for “yes” and “no” answer suggestive questions that
begged a particular answer. The court agnedgsBondwe that this passage does not contain
evidence that would be admissilaletrial — as required for Ruks purposes — at least in the
form in which defense counsel elicited testimony from Tornquisat her deposition.



At the time Bondwe received his degree, Addal not have a college degree. Bondwe
contends that his relationship with Adcox ogad after he (Bondwe) received the degree from
TSU.

Bondwe testified that, at some point before termination, Adcox made abusive or racist
statements to him or about him. Bondwe testified that Adcox told him to “get the f--- out here”
when Adcox wanted to see him in the store wad Adcox routinely said “damn it man” when
speaking to Bondwe. Bondwe faliboth types of comments to erbally abusive. Also,
during a visit by Adcox to the Hendersonville stoAdcox and Tornquist spoke about shortages
at a different MAPCO store. Tornquist askedtox why that other store was experiencing so
many problems, to which Adcox respondedditn’t know that one of them [pointing to
Bondwe] lived over there.”

B. The Lottery Ticket Incident and Bondwe’s Termination

The Hendersonville store sold lottery ticketstistomers. Before selling the tickets, a
store employee would “activate’dghickets, which would then l@vailable for purchase at the
register. The remaining “unactivated” ticketsrev@eld in a locked cabinet. Generally, the
activated tickets were audited daily, whereas the unactivated ticketaudkred only one to
three times per week. For several yeaisrgo July 2011 (beginning well before Bondwe
transferred there), the Hendersonville store’srethivas not secure: evamen “locked,” it did
not shut completely, apparently leaving enoumdnm for someone to reach inside it. Tornquist
was aware of this problem, but she never reported it to Adcox, her District Manager.

On July 11, 2011, MAPCOQO'’s monthly auditthie Hendersonville store revealed a

significant revenue shortage (approximat&By600), including $600 in lottery tickets, thereby



triggering a cash control analysis and an assediinvestigation by Btrict Manager Adcox.
Review of video footage revealed thah a Friday night in early July 20 MAPCO employee
Sarah Barlar had stolen lottergkets from the store. Constngithe record in the light most
favorable to Bondwe, on the date of the inatl®ondwe opened the stoand left by 3:00 p.m.
or 4:00 p.m. (several hours before the theft)ile Tornquist workedntil about 7:00 p.m.
(shortly before the theft).

Adcox was the key decision-maker in deterimgwhat disciplinary measures should be
taken as a result oféhncident. Adcox reported to ks Prevention that Bondwe was on duty
when the tickets were stolen. This was ne¢tBondwe had left for the day when the tickets
were stolen. He also reportdtht Bondwe left the lottery tickeabinet unlocked. This was, at
best, somewhat misleading, because (a) the ealias permanently insecure and could have
been accessed even while “lockgt) as the last manager on duty that night, Tornquist (not
Bondwe) could have been responsible for ileg¥he cabinet unlockk and (c) however the
cabinet was accessed, Tornquist wdhage been at least as culpable for leaving it unlocked or
ajar, where she was the last manager on dutythéumore, Adcox told Wyatt, his supervisor,
that he and the Loss Prevention department‘imadpllaboration,” decided that terminating
Bondwe was appropriate. This was also edding: Loss Prevention did not conduct its own
investigation of the incidentnd Loss Prevention played no reWhatsoever in the decision to
terminate Bondwe. Adcox also told Wyatt tBatndwe had failed to tk the lottery cabinet

(without mentioning Tornquist) arttiat Bondwe was the supervisor in charge when the tickets

% The parties have not specified the date on lttiés incident occued, although it appears to
have occurred on a Friday night in July 2011, prior to July 11.



went missing (which was notug). Finally, Adcox purportediconcluded that Bondwe (and
only Bondwe) was responsible for failing to idénthe lottery shortage, even though it was not
clear whether it was Bondwe’s responsibilityTarnquist’s (or both) tdhvave discovered the
issue.

On July 15, 2011, MAPCO terminated BorelwAdcox informed Bondwe of his
termination. On his termination notice, Adcoatst that Bondwe was being terminated for the
following reasons: “General laak desire to perform requirgdb functions. Poor attitude
towards Management role in store. Failtor@roperly account fdottery shortage. And
auditors had to discover the shortage[lthough the termination notice included multiple
grounds for Bondwe’s termination, the triggering event for his terminatasthe lottery ticket
theft. According to Bondwe, in the meetiwgh Adcox in which Adcox terminated him,
Bondwe questioned Adcox about the basis fertdimination. Bondwe told Adcox: “Do you
know, Steve, I'll have you know that | hakils, you know, to support.” Adcox allegedly
replied: “No. You [meaning Bondwe] don’t givedamn about that. You know, Tennessee is
employment at will and can fingou [sic] at any time.” Bondwthen asked Adcox: “Oh, is it
because | have a degree? That's why youlaiey that?” And Adcox replied: “No, no, no. Get
the f--- out of my business. You can get tthegree in Africa. Use it in Africa or somewhere
else.* On the Coaching and Counseling Fgravided to him upon his termination, Bondwe

wrote: “I do not think lwas fired on performance. There were some issues come up which | do

* At deposition, Bondwe offered additional, diffat versions of Adcox’s statement, all
essentially to the same effectSegBondwe Dep. at 92:4-5 (“Oh, yaan get that degree and a
get a job in Africa.”); and 97:16 (“Now yozan get a job back in Africa.”).)



not understand. When | got my MBA things stattedhange. /Race is another matter.” [back-
slash in original].

Although MAPCO terminated Bondwe bdsen Adcox’s conclusions, MAPCO did not
terminate Tornquist. Tornquistceived only a written warnirfgom Adcox that emphasized the
cluttered conditions at the store.

Bondwe contends that MAPCO terminated him because of his race or national origin, in
violation of Title VII.

SUMMARY JUDGMENT STANDARD

Rule 56 requires the court to grant a mofiensummary judgment if “the movant shows
that there is no genuine disputet@asiny material fact and the mawuas entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). If a mogidefendant shows thagtie is no genuine issue
of material fact as to at leaste essential element of the pldirgiclaim, the burden shifts to the
plaintiff to provide evidence beyond the pleadirigst[ting] forth specitc facts showing that
there is a genuine issue for triaMoldowan v. City of Warrerb78 F.3d 351, 374 (6th
Cir. 2009);seealsoCelotex Corp. v. Catretd77 U.S. 317, 322-23 (1986)In evaluating the
evidence, the court must draw all inferenirethe light most favorable to the non-moving
party.” Moldowan 578 F.3d at 374 (citinjlatsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 587 (1986)).

At this stage, “the judge’function is not . . . to weigthe evidence and determine the
truth of the matter, but to determine whettieere is a genuine issue for trialftl. (quoting
Anderson v. Liberty Lobby, Inet77 U.S. 242, 249 (1986)). Blitlhe mere eistence of a

scintilla of evidence in support of the [non-moving party’s] position will be insufficient,” and the



party’s proof must be motéan “merely colorable.’Anderson477 U.S. 242, at 252. An issue
of fact is “genuine” onlyf a reasonable jury could find for the non-moving paMoldowan
578 F.3d at 374 (citingnderson477 U.S. at 252).

ANALYSIS

[. Title VIl Discrimination Standards of Proof

Title VII provides that it shall be unlawfiibr an employer “to discharge any individual,
or otherwise to discriminate amst any individual with reget to his compensation, terms,
conditions, or privileges of empyment, because of such indlvial’s race, . . . or national
origin.” 42 U.S.C. § 2000e-2(@d). A plaintiff may establis a claim of discrimination by
introducing direct evidence discrimination or by presenting circumstantial evidence of
discrimination that would support an inference of discriminaticester v. Ctty of Kalamazoo
746 F.3d 714, 726-27 (6th Cir. 2014).

[I. Direct Evidence

“Direct evidence is proof that, if beliedecompels ‘the conclusion that unlawful
discrimination was at least a motivatifagtor in the employer’s actions.’'Kuhn v. Washtenaw
Cnty, 709 F.3d 612, 624 (6th Cir. 2013) (quotiracklyn v. Schering-Plough Healthcare Prods.
Sales Corp.176 F.3d 921, 926 (6th Cir. 1999)). “In direct evidence cases, once a plaintiff
shows that the prohibited classification plageahotivating part in the employment decision, the
burden of both production and persioa shifts to the employer firove that it would have
terminated the employee even if it had not beetivated by impermissible discrimination.”
Ondricko v. MGM Grand Detroit, LL389 F.3d 642, 650 (6th Cir. 2012) (quotMguyen v.

City of Cleveland229 F.3d 559, 563 (6th Cir. 2000)). “Catent with this definition, direct



evidence of discrimination does nefqjuire a factfinder to draany inferences in order to
conclude that the challengedployment action was motivatatleast in part by prejudice
against members of the protected groufohnson v. Kroger Cp319 F.3d 858, 864-65 (6th Cir.
2003). “Evidence of discrimination is not coresield direct evidence unless a racial motivation
is explicitly expressed.’Amini v. Oberlin College440 F.3d 350, 359 (6th Cir. 2006).

In construing potentially direct evidenceds$crimination, the court may consider the
context in which the statement was madeluding whether the person making the statement
was a decision-maker, the temporal proximity between the statement and the adverse action, and
the relationship between the statetremd other facts the record.See Ondrickp689 F.3d at
650-51. “[A]lthough direct evidere generally cannot be basen isolated and ambiguous
remarks, when made by an individual witlcid@n-making authority, such remarks become
relevant in determining whether theresrsough evidence to establish discriminatioBiCarlo
v. Potter 358 F.3d 408, 416 (6th Cir. 2004).

Bondwe argues that Adcox’s statement to Boadw“get a job in Africa” (or something
to that effect) constitutes dotevidence of discrimination. MACO argues that the statement
does not constitute direct evidence because it requires inferences to draw the conclusion that race
played a role in MAPCOQO'’s decision to termate Bondwe. MAPCO ab argues that Bondwe
cannot show that MAPCO (via Adcox) actuadigted on that predispitisn. Finally, MAPCO
argues that, even assuming that Bondwephaduced direct evidence of discrimination,
MAPCO would have made the same decision, éwehe absence of discriminatory animus.

Although it a close call, the couihds that Adcox’s statemenbnstitutes direct evidence

of discrimination. Either during or immedidy after telling Bondw that he was being

10



terminated, Adcox told Bondwe to take higjdee and to go back to Africa to find a job.
MAPCO argues that this could be constrasdAdcox telling Bondwe that he was being
discriminated against for having a college degneépecause of his race or national origin. But
Bondwe did not simply tell Bondwe to take higoee elsewhere — he told him to “get the f---
out of my business” and take the degree bad{rica, where Bondwe was born. Thus, Adcox
referenced Bondwe’s national origin (or at ldastcontinent of origin).Moreover, Adcox was
essentially the sole decision-maker in Bondwetsnination: Adcox condued the investigation,
drew conclusions, and elected to terminate BondWeken in context, a jury could find that
Adcox’s statement constitutes direct evidenceaaifonal origin discrimination. Also, although
in some cases there is a relevant distinctidwéen expressing a predisposition to discriminate
and acting on that predisposition, the natmd timing of Adcox’s statement effectively
collapses that distinction. Adcox told Bondwe thatshould “get the f--- out of my business”
and “get a job in Africa” athe precise time (or immediatedyter) he terminated Bondwe.

As to whether MAPCO would have matiiee same decision regardless of Adcox’s
discriminatory basis for terminating Bondwe, thgue presents a triable question of fact. For
reasons explained in the nesection, there is ample reagordoubt whether the other grounds
that Adcox articulated for terminating Bondwe (showing up late for work, failing to fill out
paperwork, not doing the lottery auditc) were valid or actually motivated MAPCO (via
Adcox) to terminate Bondwe.

Accordingly, the court will permit Bondwe faresent a direct evidence theory of
discrimination at trial.

[1l. Circumstantial Evidence

11



Where the claim is based on circumsi@revidence, the court applies thieDonnell
Douglasburden-shifting frameworkLaster, 746 F.3d at 726. Und&tcDonnellDouglas the
plaintiff must prove grima faciecase by showing that: “(1) heasmember of a protected class;
(2) he was qualified for the job and performed it satisfactorily; (3) delsisitgualifications and
performance, he suffered an adverse employraetion; and (4) he was replaced by a person
outside the protected classveas treated less favorably than a similarly situated individual
outside the protected clasdd. at 727. “If the plaintiff succesasty proves a prima facie case,
the burden of production shifts to the employer to articulate some legitimate, nondiscriminatory
reason for the employment decisiorOhdrickg 689 F.3d at 653. “Once the employer carries
this burden, the burden of production shifts bacth&oplaintiff to show that the legitimate
reasons offered by the employer want its true reasons, but rathwere pretext for unlawful
discrimination.” Id.

With respect to hiprima faciecase, Bondwe argues that hesviieated differently than
Tornquist for similarly situated conducedause MAPCO terminated him but only issued a
written discipline to Tornquist fahe lottery theft incidentMAPCO argues that Bondwe cannot
establish grima faciecase because he and Tornquist wetesimoilarly situated. “In order to be
considered ‘similarly situated’ for the purposdésomparison, the employment situation of the
comparator must be similar to thattbé plaintiff in all relevant aspectsRomans v. Mich.

Dep’t of Human Servs668 F.3d 826, 837 (6th Cir. 201Zj0r cases involving differential
disciplinary action, “the individualwith whom the plaintiff seekto compare his/her treatment
must have dealt with the same supervisor, teeen subject to the same standards, and engaged

in the same conduct without such differentigtor mitigating circumstances that would
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distinguish their conduct or the eroper’s treatment of them for it.Ercegovich v. Goodyear
Tire & Rubber Cq.154 F.3d 344, 352 (6th Cir. 1998) (quotMgchell v. Toledo Hosp964
F.2d 577, 583 (6th Cir. 1992)). In cases thablve alleged differential treatment other than
disciplinary action, “[cJourtshould not assume [] thte specific factors iMitchell are
relevant factors in cases arisimgder different circumstances|.Ercegovich 154 F.3d at 352.
Instead, courts “should make malependent determination asthe relevancy of a particular
aspect of the plaintiff's empyment status and that oftimon-protected employeedd. In that
context, “[tlhe plaintiff neechot demonstrate an exact correatwith the employee receiving
more favorable treatment in order for the two tabasidered ‘similarly sitated;’ rather, . . . the
plaintiff and the employee with whom the plafhieeks to compare hims$elr herself must be
similar in ‘all of therelevantaspects’.”ld. (quotingPierce v. CommwilttL.ife Ins. Co, 40 F.3d
796, 802 (6th Cir. 1994)) (emphasis in original).

Construing the disputed fadtsthe light most favorable Bondwe, a reasonable jury
could find that he was similarly situated torfiquist in all relevant respects. They both
managed the store, they both shared respomgitiit completing paperwork, they both could
(perhaps should) have discovered that thengtiicket cabinet was neatosing properly, they
both reported to Adcox, they both managed the storthe date of the ladty theft, and neither
of them was on duty when thetlery theft occurred. Although Adcox articulated other reasons
for Bondwe’s termination, the lotieticket incident triggerediscipline of both Bondwe and
Tornquist, and it was the main basis for termorathat Adcox conveyed to Wyatt (his Division
Manager) and Loss Prevention. MAPCO ternedaBondwe but only is&d a written warning

to Tornquist. Although MAPCO can argue at tttedt there were some distinctions between
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Bondwe’s conduct and Tornquistenduct that justified differe¢ial forms of discipline, the
court finds that Bonde has established hpsima facecase.

Bondwe contends that itrtainated Bondwe for legitimateon-discriminatory reasons:
Bondwe failed to securedHottery ticket cabinet, he failéd conduct the lo#rry audit (thereby
leading to the theft), he showed a “lack of desihe had a “poor attitude” toward management,
he had an inordinate amountwafids and returns, and he wédmwing up late and leaving early
from work. These contentions find factuapport in the record from contemporaneous
documents or from Adcox’s testimony. Therefahe court finds that MAPCO has met its
burden of production to articukaa legitimate, non-discrimatory reason for Bondwe’s
termination.

Bondwe argues that the grounds assdiletAPCO are a pretext for unlawful
discrimination. To demonstrate pretertidhereby defeat MART's motion, Bondwe may
show that MAPCOQO's reasons for terminating Kith had no basis in fact, (2) did not actually
motivate MAPCO to terminate him, or (3) werstufficient to explain the decision to terminate
him. See Manzer v. Diamond Shamrock Cheg%F.3d 1078, 1084 (6th Cir. 1994). Bondwe
contends that he can demonstiatetext under all three approaches.

First, Bondwe contends thitte articulated grounds forrteinating him relative to the
lottery ticket theft had no basis in fact. Borelargues that the cabinet was already broken and
was permanently insecure, that he had no obtigat perform a daily count of the unactivated
tickets, that Tornquist (not he)as the last manager on duty, anat thornquist also could have
discovered the issue. Thus, Bondwe arguestthats false for Adcoxo represent that the

lottery theft was only Bondwe'’s fault. His theasysupported by the evidence. Also, it does not
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appear that Adcox conductedhmrough investigation into thacident or that he made
particularized findings as to why he attributkd theft to Bondwe rather than Tornquist (or
both). Moreover, Adcox may have given Loss\ntion and his superiors the false impression
that the theft occurred onoBdwe’s watch, which was not true. Adcox also gave Wyatt the
misleading impression that Loss Prevention hadldborated” in the decision to terminate
Bondwe, which was not true. Talg all of these circumstancegaraccount, a jury reasonably
could conclude that Adcox chose to terminate@wve primarily for a reason that had no basis in
fact.

Bondwe also argues that the asserted grounds for his termination were insufficient to
motivate his termination. To prove this theofypretext, Bondwe must show “circumstances
which tend to prove that an illegal motivatiwas more likely than that offered by the
defendant.”Russell v. Univ. of Toled®37 F.3d 596, 607 (6th Cir. 2008) (quotMgnzer 29
F.3d at 1084). To do so, the employee ordinanilyst show by a preponderance of the evidence
that other employees, particularly employees ndhénprotected class, were not subject to the
same adverse action, even though they engadsdtstantially identicatonduct” to that which
the employer contends motivates discharge of the plaintiffBlizzard v. Marion Tech. College
698 F.3d 275, 286-87 (6th Cir. 2012) (quotMgnzer 29 F.3d at 1084). Here, a reasonable jury
could find that Bondwe and Torngtiiengaged in substantiallyeidtical conduct leading to the
lottery theft, or that Tornquist bore everore culpability for the thafthan Bondwe because she
was the last manager on duty that night andvaded at the store far longer than Bondwe.

Thus, a jury could infer that the decisiortéominate Bondwe while only issuing a written
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warning to Tornquist demonstratégt Bondwe’s role in the l@ty incident was insufficient to
motivate his termination.

Finally, Bondwe argues that Adcox’s stdtreasons “did not actually motivate”
MAPCQO'’s decision to terminate him. Toevail on this theory, Bondwe must present
“additional evidence” showing ¢hemployer was motivated by illalgeasons considering both
the employer’s stated reason and evidence theogmer offers in support of such reasons.”
Manzer 29 F.3d at 1093. “This argumest essentially, that [themployer’s] proffered reasons
did not actually motivate” the adverse actidlizzard 698 F.3dat 287 n.6 (internal quotation
and emphasis omitted). Here, there is no dasuation of any issues with Bondwe’s job
performance prior to his termination. The isswese only raised formally at the time Adcox
terminated him, which could support a concludimat Adcox used them as a pretext to pad the
list of justifications for Bondwes termination. Also, Adcox may have made misrepresentations
to his superiors about Bondwe'spansibility for the logry ticket theft, andhere is negligible
evidence as to how or why Adcox placed m@ignresponsibility for the incident on Bondwe
rather than Tornquist. Furthermore, accordm@ondwe, Adcox verbally mistreated him on
multiple occasions before his termination, madgemment that arguably denigrated blacks or
Africans (“one ofthent), and told Bondwe to “get a job iAfrica” when he terminated him.
Taking these facts into accouatjury could conclude that MAPCO (via Adcox) terminated
Bondwe because of his race or nasiborigin, rather than the reass it gave to him then or is
articulating now in gpport of its motion.

In sum, the court finds thgenuine disputes of materialct preclude summary judgment

in favor of MAPCO. Thus, Bondwe’s dismination claim will proceed to trial.

16



CONCLUSION

For the reasons stated herein, MAPCR&ion for Summary Judgment will be granted
in part and denied in part. Bondwe’s failurgptomote claim will be dismissed with prejudice.

Bondwe’s national origin and race disomation claim will proceed to trial.

An appropriate order will enter. WM‘_‘

ALETA A. TRAUGE
United States District Judge
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