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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

INGE GOODSON,

CaseNo. 3:13-cv-0487
Judge Aleta A. Trauger

)

)

Plaintiff, )

)

V. )
)

PATRICK DONAHOE, in his official capacity )
as Postmaster General of the United States )
Postal Service )
)
Defendant. )

MEMORANDUM

Pending before the court is a Motiom fummary Judgment filed by the defendant
(Docket No. 51), to which the plaintiff haigeld a Response in opposition (Docket No. 59), and
the defendant has filed a Refflyocket No. 68). For the reasons discussed herein, the motion
will be granted.

BACKGROUND'*?

This case arises from the plaintiff Inge@lson’s employment as a career, full time rural
carrier for the Fairview, Tennessee branch olth#ed States Post Office. There were three
locations on the plaintiff's rout@Rural Route 6) which had cealized box units (“CBUs"): the
Roundtree Apartments (“Roundtree”), the Mead Condominiums, and a trailer park. A
former postmaster, Harold Scott, instructed ttaénpiff that — consistent with the policy for post
office boxes — the plaintiff did not have to deli certain types of non-first-class mail known as

box holders (which included some mass mail advertisement (“ADVOS”) and a weekly

! The facts in this section@undisputed and are drawn from the plaintiff's Response to the
defendant’s Statement of Undiged Facts. (Docket No. 60.)
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newspaper known as the Fairview Shopper) to CBdswere overfull, broken, vacant, blocked,
or which belonged to a customer who haalved and not provided a forwarding address.
Another prior postmaster, Betty Lawson, also tblel plaintiff that she might leave box holders
for Roundtree residents in a location other ttrenCBUs if the apartment manager agreed.
Neither postmaster instructed the plaintiff teié had blanket permissitmnot deliver the box
holders to Roundtree or to discar@nhwithout attempting delivery.

From November 2006 onward, the plaintiffisect supervisor was Roy Ray, who was
employed as the Officer in Charge of tharview Post Office. On November 16, 2007,
following an investigation and terview of the plaintiff by the Office of the Inspector General
(“OI1G”), Mr. Ray placed the plaintiff on emengey non-duty status for discarding deliverable
mail, namely box holders that should have baéeivered to CBUs on her route. On January 2,
2008, Mr. Ray requested the plaintiff’'s remofraim employment for discarding mail. By
Memorandum dated January 17, 2008, the plawi$ officially advised that she was being
removed from service related to incideatsNovember 1, November 14, and November 15,
2007 in which Mr. Ray and agents from the Giegedly discovered deliverable box holders
discarded in bulk by the plaintiffThe plaintiff's last day in pastatus was February 29, 2008.

The plaintiff first contacted an Equal ployment Opportunity Commission (“EEOC”)
counselor on January 9, 2008 and, in FebruaB068, she filed a formal EEOC charge alleging
gender discrimination and sexual harassment.

PROCEDURAL HISTORY

On May 22, 2013, the plaintiff filed the initisbmplaint in this aton, bringing claims
against the defendant for violation of Title VII, 42 U.S.C. § 2000e; violation of the Tennessee

Human Rights Act, T.C.A. 8§88 4-21-1@1 seq and retaliation undéhe common law of
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Tennessee. (Docket No. 1.) The plaintiff speally indicated that her Title VII claims
included claims for discrimination, retaliat, and sexual harassment or hostile work
environment. $eeld. 1 42, 48.)

On October 31, 2013, the defendant filddation for Partial Dismissal under Rule
12(b)(6), seeking to dismiss: 1) the state laanot on the grounds thaitl€ VIl is the exclusive
remedy for employment discrimination; 2) thel@ VIl hostile work environment claim on the
grounds that all of the alleged incidents ofusd harassment took place more than 45 days prior
to the plaintiff's contact with an EEO€unselor and were, therefore, not timely
administratively exhausted under 29 C.F.R. 841605(a)(1); and 3) thEtle VII retaliation
claim on the grounds that the plaintiff expresstglthed to pursue a retaliation claim in the
administrative proceedings before the EEOCodk2t Nos. 12, 13.) The defendant also argued
that the Title VIl gender disgnination claim could not surve under § 1614.105(a)(1), to the
extent it arose from the plaintiff’'s placementemergency leave, which also took place more
than 45 days before the plaintiff contactede®#OC counselor. (Docket No. 13.) To support its
argument, the defendant concurrently filed Brelaration of MichaeW. Faber, a Paralegal
Specialist employed by the United States Postc®ffalong with attached exhibits. (Docket No.
14.) The only claim the defendant did nmve to dismiss was the Title VIl gender
discrimination claim as related to the pldifdi ultimate termination in January of 2008.

On November 14, 2013, the plaintiff filedvéotion to Amend/Correct Complaint along
with a proposed Amended Complaint that no longer included the state law claims or the Title VII
retaliation claim. (Docket Nos. 17, 18.) On themnsaday, the plaintiff also filed a Response in
Opposition to the defendant’s Motion for BalrDismissal, along with an accompanying

Memorandum of Law, arguing that 1) the Arded Complaint would render the Motion for
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Partial Dismissal moot with respect to the Title VIl retaliation and state law claims, and 2) the
Title VII sexual harassment and gender discriramaclaims related to the plaintiff's emergency
placement should not be dismissed under § 1614 {@%(hecause they were subject to both
statutory exceptions underl®14.105(a)(2) and equitableliog. (Docket Nos. 15, 16.)

On November 15, 2013, the court issue®ader granting the pintiff's Motion to
Amend Complaint and denying as moot the defatiddotion for Partial Dismissal (which the
court had re-characterized as a Motion fatiBeSummary Judgment)Docket No. 21.)

On November 20, 2013, the plaintiff filedethmended Complaint, bringing only Title
VIl claims for gender discrimination and sexbharassment. (Docket No. 22.) The Amended
Complaint challenges the basis for the plaintiff's placement on emergency status and termination
and alleges that, under an informal policy knowthas‘box holder policy,the plaintiff was not
required to deliver box holders to the CBUsham route — with thexception of mailboxes
belonging to known long-term resials who retrieved their mail daily — in order to prevent the
littering that would occur around these CBUsawhesidents would toss away unwanted mass
mailings. (d. 17 11-13.) The Amended Complaint goado allege incidents of sexual
harassment by Mr. Ray, raise general allegatioaistiie plaintiff was treated differently than
similarly situated employees because of hedge (without identifying any specific similarly
situated employees), allegethhe plaintiff was subjectdd ongoing gender-based harassment
creating a hostile work environment, and conclwité the allegation that her termination for
discarding box holders was actually motivated by her gender and her refusal of Mr. Ray’s sexual
advances. I4. 1 15-30, 50.) Finally, the Amended Cdanpt alleges that the plaintiff was not

aware of time limits for EEOC activity, was notaw of any EEOC posters in her workplace,



had received no formal EEOC training, and hadrbled to believe that all avenues for her
complaints were being handled by leenployee union representatived. (1 35-44.)
On December 23, 2013, the defendaetifan Answer. (Docket No. 26.)
On August 19, 2015, the defendant filed atigio for Summary Judgment (Docket No.
51) along with a Statement of Undisputeatts (Docket No. 53), and on August 20, 2015, the
defendant filed a Memorandum in Support (Dodket 55). The defendant asserts — in both the
Statement of Undisputed Faand the Memorandum in Suppof the Motion for Summary
Judgment — that, under Federal Rule of Civildedure 36, the court should deem admitted all of
the facts laid out in Defendant’s First Set ofrdidsions (the “RFAS”), sd to the plaintiff's
counsel via overnight mail on June 7, 2014 (Dodka 55-1 (Ex. A)), to which the plaintiff
never responded. (Docket No. 53, p. 1; Dot@t55, p. 2.) The RFAs are accompanied by a
signed Certificate of Service, confirming thlagéy were sent to the plaintiff's counsel by
overnight mail on June 7, 2014. (Docket No. 55-1 (Ex. A), p. 25.) The RFAs include — among
others — the following pertinent statements:
e “Plaintiff failed to properly and timelgdministratively exhaust her claims of

Title VII discrimination or harassmentgarding any alleged act of discrimination

or harassment which occurred more thamd{s prior to her initial contact with

an EEOC counselor (i.e., foee November 25, 2007).” (Docket No. 55-1 (Ex. A)

12)

e “Plaintiff failed to properly and timely administratively exhaust her claim of Title
[VI1] discrimination regarding being placed on Emergency Placement on or about

November 16, 2007.”1d. § 3.)

e “None of Plaintiff's allegéions concerning alleged ippropriate sexual behavior
by Mr. Roy Ray occurred on or after November 16, 200’ [ 4.)

e “Plaintiff failed to properly and timely administratively exhaust her claim of Title
[VII] discrimination regarding allegatiorsoncerning alleged inappropriate sexual
behavior by Mr. Roy Ray.” 14.9 5.)



“Mr. [Ray’s] alleged harassing behavior didt culminate in Plaintiff’'s removal.”
(Id. 1 6.)

“The Postal Service exercised reasonable to prevent and correct any alleged
sexually harassing behavior by Mr. Ray tosv&Iaintiff after any postal official
received notice of any such allegatioPlaintiff unreasonably failed to take
advantage of any preventive or corrective opportunities provided by the Postal
Service or to avoid harm prior to harrtact with an EEO Counselor on or about
January 9, 2008.”14. 11 9-10.)

“Plaintiff’'s Notice of Removal datéon or about January 17, 2008, was not
causally connected to any allegedissd harassment by Mr. Roy Ray.ld(11.)

“The interactions betwe@eMr. Roy Ray and Plaintiff between October 2006 and
January 2008 were not severe or pamgasnough to amount to an actionable
Title VII hostile work environment.” I¢.  12.)

“The interactions betweeMr. Roy Ray and Plaintiff between October 2006 and
January 2007 were not based oaifftiff's sex or gender.” I¢. T 13.)

“Plaintiff was not allowed to discard nhaestined for a ‘live’ box, without at
least attempting delivery, based on keowledge of who regularly picked up
their mail from such boxes.”ld.  35.)

“Plaintiff did not report any allegations ofappropriate sexual behavior to any
postal official before she contacted BEO counselor on January 9, 2008.d.
43.)

“On November 16, 2007, OIG Ager®ivula and Brummal interviewed

Plaintiff. Before the interview begaPlaintiff signed an Acknowledgment of
Rights form and voluntarily talked to tlagents. Before questioning her about the
discarded mail, the Agents asked her albentusual routineHer explanation to

the Agents indicated that she knew she wemjuired to deliver all deliverable mail
and that she had no authgito dispose of a cusiner’s mail. During the

interview, Plaintiff admitted that gh'only delivers ADVO to approximately

seven’ Roundtree residents. During thterview, Plaintiff admitted on ‘heavy

mail volume days,’ such as what shel lexperienced that week, she did not
deliver ADVOs to the Meadows residentsld. (T 102-07.)

“Plaintiff's training records indicate thahe received sexual harassment and EEO
training in 2005 and 2006. During Plaffis postal employmendt the Fairview
facility, and during the allgations in this case, EEfbsters were posted at the
facility with instructionson how to report an allegan of discrimination or
harassment.” Id. 1 122-23.)



On September 16, 2015, the plaintiff filadResponse and Memorandum of Law in
Opposition to Defendant’s Motion for Summary Jodont, to which she attached a number of
supporting affidavits and other document®¢ket No. 59) along with a Response to the
defendant’s Statement of Undiged Facts (Docket No. 60).

In her Response and Memorandum of Law ptlantiff asserted that “a response to the
Requests for Admissions was emailed to Ddéant’s counsel in August, 2014 by counsel’'s
administrative assistant. Urtbewnst to Plaintiff, Defendamtid not receive Plaintiff's
responses.” (Docket No. 59, p[p. 36-37.) To supttos assertion, the plaintiff cited only to
Exhibit 47 attached to the Memoranduid. Exhibit 47 contains thelaintiff's Response to the
RFAs, but this document is unsigned and undated, as is the attachedda@enifiService. The
plaintiff did not cite to, nor cathe court locate in the exhibits the plaintiff’'s Memorandum or
elsewhere in the record, a sigradtidavit from the plaintiff'scounsel or his administrative
assistant, or any other docums&tion, confirming that thisesponse was sent. Nor has the
plaintiff moved the court for any kind of relief.

On October 9, 2015, the defendant filed a Reply.

ANALYSIS

Before the court can reach the summadgment motion, it must first consider whether
it is proper — as the defendant argues — to deshmitted the statements contained in the RFAs.
Then, the court can turn to whether, in ligfithose admissions, the plaintiff has produced
evidence that, when viewed in the light most fabtedo the plaintiff, vill still allow her claims
to survive as a matter of law.

l. Federal Rule of Civil Procedure 36 and the RFASs




Under Rule 36(a)(3), “[a] matter is admitted esd, within 30 days after being served, the
party to whom the request is directed serves on the requesting partiea amswer or objection
addressed to the matter and signedheyparty or its attorney.” EBhSixth Circuit has held that a
failure to timely respond to a request forrasision, without moving the court to amend the
response and providing proper jtisation for the untimeliness, is grounds for deeming the
statements admitted and granting sumnagigment on the basis of the admissio8ge Coal
Creek Mining & Mfg. Co. v. James River Coal Service Cb.F. App’x 548 (6th Cir. June 6,
2001);Heller Fin., Inc. v. PandhiNos. 88-6020-88-6037, 1999 WL 136091 (6th Cir. Nov. 9,
1989).

The plaintiff does not dispute that the RFAg&veerved on the pldiff’'s counsel in June
of 2014, nor does she put forth sufficient evidetoceefute the defenddstallegation that she
did not respond to the RFAs. The plaintiff's bakkertion that the responses were emailed in
August of 2014 (which, it appears, would hde=n untimely anyway) accompanied by no
evidence other than unsigned and undated respongth an attachednsigned and undated
certificate of service, will not suffice. Theuwrt finds that, not only dithe plaintiff fail to
timely respond to the RFAs, but, in fact, the pldirtas failed to respond to the RFAs at all.
Moreover, the plaintiff has made no motiorttie court regarding thmissing response nor is
there any evidence in the record that the pifaiotherwise attempted to communicate with the
defendant. The plaintiff arguesatht is the defendant’s respalnifity under Rule 36 to have
moved for the facts to be deemed admitted {@bdlo. 59, pp. 36-37). This position is directly
contradicted by the plain language of Rule 36@)ich states that “[a] matter admitted under
this rule is conclusively edtished unless the court, on rmaotj permits the admission to be

withdrawn or amended,” clearly referenciagnotion by the party seeking to avoid the
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admission. Nor is the plaintiff's position suppaktey the plaintiff's cited cases, which actually
concern motions brought by parties to request tiine court accept their late responses to
requests for admission (a motion ttta plaintiff has not brought)SeeBeatty v. U.S.983 F.2d
908 (8th Cir. 1993)E.D.I.C. v. Prusia 18 F.3d 637 (8th Cir. 1994).

Other cases the plaintiff citese similarly inapposite. The plaintiff cites two cases, from
jurisdictions not binding on this court, in whittie court declined to admit facts contained in
requests for admission where responses were untimely; in both of those cases, however, the
responses were filed late, rather thanatdll, and the coufound no prejudice to the
defendants from the untimely respon&ee Flohr v. Penn. Power & Light C821 F. Supp. 301
(E.D. Pa. 1993)Secrease v. Secreadén. 3:04-bk-11726 (Bankr. E.D. Ark. May 17, 2005).
Lastly, the plaintiff cites a case from therhessee Supreme Court, regarding a comparable
Tennessee rule of procedure, sugog that, under Tennessee ldine party seeking to have the
untimely answered requests for admission deesdedtted should bring the issue to the court’s
attention prior to trial.Tenn. Dep’t of Human Servs. v. Barpég&4 S.W.2d 263 (Tenn. 1986).
Not only is this court not bound bystate court’s interptation of a similar procedural rule, but
the court also finds that the analysiB@rbeeactually undermines, rather than supports, the
plaintiff's position. TheBarbeecourt was primarily concerdewith the propriety of a
defendant’s waiting untirial to assert that it was rehg on requests for admission being
deemed admitted, and expresshtatl that the defendant shobtlave brought the issue to the
court’s attention at an earlier stage, suchuasmary judgmenprecisely as the defendant has
done hereld.

Ultimately, the court is not swayed by the ptif's argument. The court finds that Rule

36 necessitates the admissadrihe facts contained in the RFAslight of the fact that discovery
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is now closed, it is the eve ofdl, and the plaintiff has never responded at all to the RFAs, has
never moved the court for amendment or with@iaand has not provided any justification for
the failure to do so.

. Summary Judgment on Plaintiff's Claims

While a summary judgment motion typically régs the court to lookt all of the facts
in the record in the light mostvarable to the plaintiff, in thigastance the cotiwill look only to
the evidence that the plaintiff puts forth thas Im@t already been undermined or rendered moot
by the admissions contained in the RFAs that the court has deemed admitted.

A. Legal Standard

Rule 56 requires the court to grant a mofiensummary judgment if “the movant shows
that there is no genuine disputet@asiny material fact and the mawuas entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). If a mogidefendant shows thagtie is no genuine issue
of material fact as to at leaste essential element of the pldirgiclaim, the burden shifts to the
plaintiff to provide evidence beyond the pleadirigsf[ting] forth specifc facts showing that
there is a genuine issue for triaMoldowan v. City of Warrerb78 F.3d 351, 374 (6th Cir.
2009); see alsGelotex Corp. v. Catretd77 U.S. 317, 322-23 (1986). “In evaluating the
evidence, the court must draw all inferenirethe light most favorable to the non-moving
party.” Moldowan 578 F.3d at 374 (citinlatsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 587 (1986)).

At this stage, “'the judge’function is not . . . to weigh the evidence and determine the
truth of the matter, but to determine whettieere is a genuine issue for trialItl. (quoting
Anderson v. Liberty Lobby, Inet77 U.S. 242, 249 (1986)). Bltlhe mere eistence of a

scintilla of evidence in support of the [non-moving party’s] position will be insufficient,” and the
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party’s proof must be motean “merely colorable.’Anderson v. Liberty Lobby#77 U.S. 242,
249, 252 (1986). An issue of fact is “genuinefyaiha reasonable jury could find for the non-
moving party. Moldowan 578 F.3d at 374 (citingnderson477 U.S. at 252).

B. The Plaintiff’'s Evidence

The court herein recounts the plainitff's evidenelated to two maissues that are, for
the reasons discussed more fully below, pertitethe analysis despite the admissions in the
RFAs: 1) employees outside thie plaintiff's protected classho the plaintiff alleges were
treated differently than she was by the defendamd 2) the plaintiff's actual and constructive
knowledge of the relevant EEOC procedural requirements.

1. Non-Protected Employees

In her Response and Memorandum of LHw, plaintiff references only two fellow
employees outside of her protected class. The first is Scott Ovens, wkex\as the plaintiff's
substitute carrier, deliveringelmail on Route 6 on Saturdays and on days when the plaintiff
was absent, and who the plaintiff alleges “becémeeassigned full time carrier for route 6” after
she was placed on emergency non-duty stgdsecket No. 59-51, { 15.) The plaintiff does not
allege, nor is there evidence in the recotdl@dshing that Mr. Ovens was actually given the
plaintiff's position as a career, full-time carriesither than simply being assigned to take over
her duties while she was on non-dugtss (as he was already the ptdf's substitute carrier).
Moreover, the plaintiff's evidence does nonhéirm whether Mr. Ovens continued to perform
these duties after the point in time when thenpifiiwas officially terminated in January of
2008; before that time, the positioatensibly still belonged to thegphtiff. In fact, the plaintiff
does not allege, nor does the recatliect, who — if anyone — reead the plaintiff in her career,

full-time position after she was terminated. eldecond male employee cited by the plaintiff is
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Chris Haithcoat, who the plaintifileges was a rural carrier onlifferent route, but who also
worked for the Fairview Post Office under snpsor Roy Ray. (Docket No. 59-36, pp. 6, 9.)
The plaintiff included the following evidencegarding her allegations that Mr. Ovens
discarded deliverable mail but was not disciplin®ki Mitchell, who worked as a rural carrier
at the Fairview Post Office from 1991 to 2014, statean affidavit that Mr. Ovens worked as a
substitute carrier for the plaintiff for twygears prior to her placement on emergency non-duty
status and in the weeks immeeigtafterwards. (Docket No. -1 8.) Ms. Mitchell stated
that, approximately six weeks after Ms. Goaals termination, she went to some of the
apartments on Ms. Goodson’s route and got sigtetéments from somesidents that they
“had not received ADVOS in a long while, including the weeks Ms. Goodson’s substitute
carrier, Scott Ovens, was working.” 1d. Ms. Mi&l said she presented these statements to Mr.
Ray, and he became angry but did ingestigate or fire Mr. Ovendd. To support this
allegation, the plaintiff placed in¢hrecord five copies of a document that states, “When the sub
carrier on RT 6 for the Fairview Post Officgott Ovens, is working on Monday, Tuesday,
Wednesday, Thursday, or Friday, | did/do naeree Advo/shoppers (box holders),” all signed
by what appear to be residents of the RowgedApartments and all dated December 26, 2007.
(Docket No. 59-20.) Three of the five resideadslitionally handwrote on these documents that
they had begun receiving ADVOS within the lastreral weeks (presumably during the time Mr.
Ovens was delivering the mail whillee plaintiff was on emergeneypn-duty status). (Id. at pp.
4, 6-7.) There is no additional information abthé condition of theimailboxes or any other
information about ADVOs they were supposethave received but did not and when or what
procedures Mr. Ovens practicethile delivering the mail. Ianother letter signed by Ms.

Mitchell, she also stated that she heard foustomers that they had witnessed Mr. Ovens
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“delivering mail to both sides dhe road at one time” and that “they received the incorrect mail
all down the road,” as well as some other cor complaints about misplaced mail. An
affidavit by the plaintiff and gigned statement by Wanda Coorenether rural carrier for the
Fairview Tennessee Post Office — also allegeMratOvens substituted for the plaintiff during
the week of November 5 through November@)2, the week prior to the plaintiff's placement
on emergency non-duty status, thatindicated he intended to deliver some box holders that
week, and that he may, therefore, have begporesible for some of the discarded box holders
that were found by Mr. Ray andetl©IG investigators the followingeek and attributed to the
plaintiff. (Docket 59-51, | 25; Docket No. 59-34, p. 2.)

With respect to Mr. Haithcoat, the statermley Ms. Coone states that, on one Monday
afternoon in December, she saw Mr. Haithcodityguto a dumpster outside the post office and
take “advo boxholders and straps out of his geg [throw] them in the dumpster” and that she
told Mr. Ray about it the next day, but he daéddid not see anything in the dumpster. (Docket
No. 59-34, pp. 3-4.) She did not say how mABDNOs he threw away or offer any other
information.

2. Plaintiff's Notice of EEOC Procedures

In her affidavit, the plainti states the following with ispect to her knowledge of EEOC
procedures:

| was informed by my Union representats that the discrimination would be

investigated and remedied if | filedgrievance following the Union grievance

procedure. | was not informed thatdetded to report to any other agency (such

as the EEO) or hire an attorney. Thedyndid not suggest or volunteer any other

options until Feb. 2008. After receiving no remedy by filing the Union

grievances, | sought help from the EEO. tist time, | was not aware of any time

limits for EEO activity, was not aware offl@aEEO posters in the facility, and had

received no formal training on EEO pealures. Although mgecords indicate
that | received training, the sexdsrassment and EEO training were NOT
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adequate. | was not notified of the tinmilis and not otherwise aware of them. |

was unfamiliar with the EEO and did not ederow what the initials stood for.

The Postal Service did not properly infome of the training, or provide me with

educational material concerning the EEThe posters were covered and blocked.

The office is very small and there wesig letter casekning the walls and

blocking whatever posters were thefihe Postmaster Baker-Lawson allowed the

training videos to play on a small TV tine corner of the office and allow[ed] the

carriers to continue working, nobody waaying attention. | recall no EEO

posters. There were no new posters punhsjge the Fairview Post Office in over

9 years that | know of. Enhposters that were vide have no numbers or

addresses on them for a victim to contact.
(Docket No. 59-51, 1 37.) Nowhere in the record does the plaintiff abegeovide evidence,
that she asked the union representatives, or @wise at the Postal IS&e, about remedies
aside from the union grievance that might be opdretplet alone that shinquired specifically
about EEOC procedures or made any o#fferts to learn about the EEOC process.

C. Timeliness of Administrative Exhaustion and Equitable Tolling

As the parties agree, 29 C.F.R. § 1614.1§%jaequires that “[a]n aggrieved person
must initiate contact with [an EEOC] Counselathw 45 days of the date of the matter alleged
to be discriminatory, or in the case of persorawtion, within 45 days of the effective date of the
action.” “Failure to timely seek EEO counsgliis grounds for dismissal of the discrimination
claims.” Hunter v. Sec’y of the U.S. Arp§65 F.3d 986, 993 (6th Cir. 2008Ee also Steiner v.
Henderson354 F.3d 432, 435 (6th Cir. 2008)cFarland v. Hendersqr807 F.3d 402 (6th Cir.
2002). The patrties also agreattthe plaintiff first contactedn EEOC counselor on January 9,
2008 and, therefore, any alleged actions thalt place prior to November 25, 2007 were outside
of the 45-day window. The plaintiff raises tamyuments to avoid summary judgment on claims
arising from events prior to November 25, 200)'the doctrine of edtable tolling and 2) the

exceptions to § 1614.105(a)(1) foundhin the subsequent subsectiof the same statute.

1. Equitable Tolling
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The court notes, as an initial matter, tthegre is a close question as to whether the
plaintiff's admission that she did not timely adnstnatively exhaust helaims also precludes
her equitable tolling argument. Ultimately, howewthe court finds that would not be wholly
inconsistent for the plaintiff to admit that hedaim was not timely exhausted but also to argue
that her claim should be permitted to proceed uadbeory of equitablmlling. Nevertheless,
for the following reasons, tolling isot warranted in this instance.

The Sixth Circuit has held that a tolling anadyis this context requires consideration of
the following factors: 1) whethehe plaintiff had actdanotice of the time restraint, 2) whether
she had constructive notice of the time restr&the degree of diligence exerted in pursuing
her rights, 4) the degree of pudjce to the defendant, and 5¢ teasonableness of plaintiff's
ignorance of the time constrainbteiner v. Hendersoi354 F.3d 432, 435 (6th Cir. 2003)
(finding that tolling was not warranted irféle VII gender discrimmation action, where the
plaintiff was aware of the time limitations fan EEOC complaint but dinot contact an EEOC
counselor within 45 days, while making efforts to pursue other internal grievance procedures).
The plaintiff puts forth evidendbat she did not have actuadowledge of the time limitations,
but the other factors do heveigh in her favor.

First, according to the admitted RFAs: 1) there were EEOC posters in the plaintiff's work
facility with instructions aboutow to file an EEOC claim, and 2) the plaintiff's personnel
records reflect that she received EEOC trainikgreover, the facts the plaintiff placed in the
record elaborating on these issues only servertbduconfirm that the plaintiff was, in fact,
aware of the posters and didfatt, participate in the trainingnd, thus, had constructive notice
of the EEOC procedures. Even though the plaisttates that the traing videos played in a

corner while carriers were allowed to continue virgk the fact is she redsalthe videos playing.
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The plaintiff also makes inconsistent statemeaisut whether the EEOC posters were entirely
visible, which evidence ultimately demonstrates thatposters were at least partially visible and
that she, therefore, had notice that there wiasronformation she could have tried to access.
Moreover, her recollection of the training videand posters renders her lack of knowledge
about the timing of the EEOC procedures unredslenas it is due to her own failure to pay
attention, follow up on leads, or ask questionse &bes not show that she made any efforts, let
alone was diligent, in trying to ascertain infaton about the EEOC prag® She states that
her union representative did rautively offer her information about the EEOC procedures but
not that she ever directlpquired of the union, or of anyomeése, about the EEOC procedures,
despite having been exposed to the postersranttaining video. Fidly, her pursuit of her
union grievance during the 45ydperiod during which she should have contacted the EEOC
shows that she was capable of timely pursuinglams with the EEOC as well but failed to do
so. The court, therefore, cannot find thatpleentiff is entitledto equitable tolling.
2. Statutory Exception to the 45-Day Requirement

Unlike with equitable tollg, the plaintiff's admission that she did not timely
administratively exhaust her claims arisingppto November 25, 2007 should most fairly be
read to summarily preclude any argument thatcpmalified for the stataty exception to the
45-day rule (because, if the statutory exceptjgplias, then her contacting the EEOC counselor
more than 45 days later would not have been w@iyim Even if the codrwere to consider the
plaintiff's statutory argument, haver, the plaintiff nevertheless fails to meet the elements of
any of the statutory exceptions.

Under § 1614.105(a)(2):
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The agency or the Commission shallezd the 45-day time limit in paragraph

(a)(1) of this section when the individusdows that he or shwas not notified of

the time limits and was not otherwise aevaf them, that he or she did not know

and reasonably should not have been kntivat the discriminatory matter or

personnel action occurred, tlaespite due diligence he or she was prevented by

circumstances beyond his or her controhircontacting the counselor within the

time limits, or for other reasons considd sufficient by the agency or the

Commission.
The plaintiff argues that twof these grounds apply for ertting the time period in this
instance. First, she argues that she dichagé notice of the timing requirements of an EEOC
complaint, an argument that the court hasady found is not supported by the record for the
reasons discussed above. Second, she arqieshthwas prevented by circumstances beyond
her control from timely contacting the EEOC ceelor, due to her allegations that the union
counselor did not tell her that she should aohthe EEOC. The caumotes that there is
actually no evidence that the union representate anything at all about the EEOC process,
nor that the plaintiff inquired. Moreover péaintiff's argument that she was prevented by
circumstances beyond her control from timetytacting an EEOC counselor based on a “union
steward’s failure to file a griemae on her behalf’ was rejectedan appellate decision that this
court finds persuasive:

The forty-five day statute of limitatiorfer contacting an EEO counselor runs

from the date of the adverse employmaetion. We have never held that the

time limit is tolled by an employee’s decision to initiate union grievance

procedures. Indeed, postal workers parsue both statutory and grievance

procedures simultaneously, and the decisioiorgo one does not affect the other.
O’Hara v. Donahoe595 F. App’x 367, 371 (5th Cir. Det9, 2014) (internal citations omitted).
The court finds that the plaintiff has not demonstrated thatitsh&ithin any statutory exception

under 8§ 1614.105(a)(2).

D. Title VIl Claims
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The plaintiff raises two claims in thistaan, both under Title Vligender discrimination
and hostile work environmenDespite use of the word “retafien” in the Case Management
Order and in the briefing, the caodinds that the plaintiff has ngiut forth a claim of Title VII
retaliation. Not only is this cla not referenced in the Amend€dmplaint and not analyzed in
the briefing, the plaintiff expressly statedtie motions that accorapied the filing of the
Amended Complaint that the retala@ti claim was no longer at issue.

1. Sexual Harassment/HostilgVork Environment Claim

Because of the plaintiff’s failure to timeadministratively exhaust and the court’s
finding that equitable tolling doew®t apply, the plaintiff's claim flosexual harassment or hostile
work environment will not be entained with respect to any aliations that took place prior to
November 25, 2007. This includes all allegatiohsnproper conduct by Mr. Ray that are
included in the plaintiff's Complaint, and theapitiff further admits through the RFAs that no
improper conduct took place after November 16, 2007. Moreover, the plaintiff is deemed to
have admitted that any improper conduct by Miy Bia not culminate in, and is not causally
connected to, her termination, which is theyarlleged adverse evethiat took place after
November 25, 2007. Therefore, the court fitit® summary judgment is appropriate on
plaintiff's sexual harassment and liesswork environment claims.

The court notes, however, that, even if thelaams were not barred due to the timeliness
of exhaustion, the plaintiff still would be unalib survive summary judgment. Since the
plaintiff's termination was based on the same itigation and findings thdirst resulted in her
placement in emergency non-duty status, the fttsndeemed admission that the termination
was not related to the allegations of sexushgsment necessitatefiraling that the alleged

harassment was also not connected to thetgfa placement on emergency non-duty status.
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Therefore, the plaintiff has failed to assediam of sexual harassment that resulted in any
adverse employment decision, leaving thentitiiwith only a claim for a hostile work
environment that did not result in a tangiblepbsgyment action. This claim could not proceed,
as a matter of law, due to the plaintiff's deemed admissions tkia¢ &Jleged conduct by Mr.
Ray was not severe or pervasive enough to datesta hostile work environent, and 2) she did
not report the harassment or attempt to takeantage of any preventive or corrective
opportunities provided by the Postal Service, deshbéalefendant’s exercisd reasonable care
to prevent and correct any alleged sexually $sng behavior by Mr. Ray toward the plaintiff.
See, e.g. Morris v. Oldham County Fiscal Cpfil F.3d 784 (6th Cir. 2000) (a claim of sexual
harassment by a supervisor that did notlteswa tangible emplayent action requires a
showing that the harassment was severe omlpaf and is subject to the affirmative defense
that the employer exercised reasonable careeteept or correct the beliar, and the plaintiff
unreasonably failed to take advantage of thesasores). Accordingly, the court will grant
summary judgment to the defendant onpglantiff's sexual harassment/hostile work
environment claim.
2. Gender Discrimination Claim

With respect to the plaintiff's gender disnination claim, she is deemed to have
admitted that Mr. Ray’s interactions withritrough January of 2008 (which includes her
termination) were not related to her sex andgr. This admission alone effectively precludes
the plaintiff from raising @ender discrimination claim baken her termination, since her
termination was initiated by Mr. Ray. Moreovtre court also finds that the evidence the

plaintiff has put forth doesot give rise to even@rima faciecase of gender discrimination.
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As an initial matter, there is no directi@ence in the record of gender discrimination
and, thus, in order to survive summary judgnieaged on circumstantial ieence, the plaintiff
would first need to establishpaima faciecase and then, if the defendant offers a non-
discriminatory reason, demonstrate tet proffered reason is pretextudlcDonnell Douglas
Corp. v. Green411 U.S. 792 (1973). prima faciecase for gender discrimination under
McDonnell Douglasequires a showing by the plaintiff tiBtshe is a member of a protected
class, 2) she was qualified for her job, 3) shered an adverse employment decision, and 4)
she was replaced by a person outsitleer protected class or tredtdifferently than similarly
situated non-protected employeé&xe, e.gWhite v. Baxter Healthcare, Corh33 F.3d 381,
391 (6th Cir. 2008)Fullen v. City of Columbuy$14 F. App’'x 601, 605 (6th Cir. 2013) (citing
Newman v. Fed. Express Cqarp66 F.3d 401, 406 (6th Cir. 2001)). The plaintiff has not offered
any evidence that, after she was terminatbd,was replaced by someone outside of her
protected class. She only provides evidenaeMr. Ovens, who was already her substitute
carrier, was assigned her rofidl-time while she was placed on emergency non-duty status but
not that he, or anyone else, replaced her follovmggtermination. Therefore, the only way the
plaintiff can make grima facieshowing of gender discrimination is to demonstrate that “for the
same or similar conduct [she] was treated diffdyethan similarly-situated male employees.”
Mitchell v. Toledo Hosp964 F.2d 577, 583 (6th Cir. 1992) (finding no prima facie case of
gender discrimination related to plaintiff's tarmation, where she “failed to produce sufficient
affirmative evidence to establish that the nanarity employees with whom she compares her
treatment were ‘similarly situatl in all respects’ or théteir conduct was of ‘comparable

seriousness’ to the conduct fehich she was discharged).
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The plaintiff's allegations regarding St®vens and Chris Haithcoat do not support an
argument that similarly situated male employees were treated differently than the plaintiff for
similar conduct. First, the plaiff has not demonstrated that Scott Ovens was similarly situated
to her, as she cannot even show that skdeha held the same position: Mr. Ovens was a
substitute, rather than a full-time, carrier. fdaver, the plaintiff hasot put forth sufficient
evidence to show that Mr. Ovens regularly failedétiver box holders at a comparable level of
seriousness to her own misconduct, in light afdamission to the OIG westigators that she
regularly did not deliver box holders to t88Us on her route. Even if Mr. Ovens was
responsible for some of tliescarded box holders that wdoeind by Mr. Ray and the OIG
investigators and attributed to the plaintiff, tdses not undermine the fabat the investigators
and Mr. Ray documented their findings that these holders were the plaintiff's responsibility
as the full-time carrier for the route, let alone fibet that the plaintiff admitted that she regularly
did not deliver box holders. Theredkso little to be gleaneddm the five statements signed by
residents, stating that box hotdavere regularly not deliveréd them during years when the
plaintiff was the regular carrier and Mr. Ovenssvieer substitute, because there is no additional
information about how often, if ever, Mr. Ovemay have been responsible for the box holders
during those years. Further, three of those statements actually say that, when Mr. Ovens was
delivering mail in the weeks following the plaffis placement on non-duty status, the residents
began to receive their box holders. Accordingitgre is no evidence that Mr. Ovens was either
similarly situated to the plaiiff or was treated differently fomisconduct of the same level of
seriousness.

With respect to Mr. Haithcoat, who theapitiff's evidence shows may have been

similarly situated to the plaintiff, as he was adstull-time carrier in tB same office reporting to
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Mr. Ray, the plaintiff has provided no evidencendaf alleged misconduct other than a statement
that he was seen discarding box holders on one occasion. There is, additionally, no evidence
regarding how many box holders tiscarded or whether he hadeatpted to deliver them first
but could not do so for legitimate reasons. This is substantially different from the plaintiff's
admission to the OIG officers that she regyldid not deliver box holders to CBUs on her
route, as substantiated by the investigatand Mr. Ray’s findings on multiple occasions that
she had discarded deliverable mail. The evidethegefore, does not givese to a reasonable
inference that Mr. Haithcoatas treated differently thahe plaintiff for misconduct of
comparable seriousness.

The court, therefore, need not reach the gpe®f whether the defendant’s stated reason
for terminating the plaintiff is pretext. Evassuming the plaintiff were able to make out a
prima faciecase on the basis thaesivas terminated and Mr. Ovens took over her full-time
duties, the plaintiff still has not put forth eviadenof pretext becausestiplaintiff cannot show
that the true motivation for her termination was “discriminatory anim@dce v. USCARS21
F.3d 655, 677-678 (6th Cir. 2008) (holding that a fienpdaintiff who was terminated from her
full-time position and whose jottuties were then performed by a male employee for the same
rate of compensation was able to make quiraa facie case of genddiscrimination, despite
that the male employee worked only part-titmat, could not survive summary judgment because
she could not show that her employers spedifidaoked for a man to replace her or that they
had a policy of replacing female employees wiile employees.) The plaintiff has shown only
that her job duties were reassigned (at leasptearily) to the permn who was already her
substitute carrier, but she has shown no eviddrategender effected either the decision to

terminate her or the decision tasa her duties to Mr. Ovens.
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Moreover, while the plaintifflid not clearly articulate a mixed-motive theory of gender
discrimination {.e. that her termination vgabased on both her gended her discarding of
mail), the court finds that such a claim would@eheless also fail asmaatter of law because —
as discussed above — the pldfrtias not shown any direct orcumstantial evidence of gender
discrimination. See White533 F.3d at 396 (in order to survive summary judgment on a mixed-
motive theory, while the fuMcDonnell Douglasramework does not apply and there is no need
to prove pretext, a plaintiff istill required to produce “evidence sufficient to convince a jury that
... race, color, religion, sex, or national arigvas a motivating factor for the defendant’s
adverse employment action”).

Without embarking on a full discussion ogtplaintiff's evidence on these issues, the
court notes that the plaintiff has put fortle drgument that there were both informal
understandings with her superiors that she me¢dttempt delivery of box holders to CBUs on
her route and/or that parsing the CBUs onrbate to determine where box holders could be
delivered and where they could not would besasonably difficult. She has also raised the
argument that terminating her for this offenseswaither just nor warranted, in light of her
allegations that she openly engaged in thistm@and never received any advance warnings.
Significantly, however, regardless of whether traanlff's termination was fair, she has simply
not put forth sufficient evidence to suggest ihatas based on, or motivated by, her gender and,
therefore, her Title VII gender discriminaiti claim cannot survive summary judgment as a
matter of law.

CONCLUSION

For the foregoing reasons, the defendahtbtion for Summary Judgment will be

granted and the plaintiff's claimsilwbe dismissed with prejudice.
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An appropriate order will enter.

V. A

LETA A. TRAUGE
UnitedState<District Jfdge
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