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UNITED STATES DISTRCT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

RON HOSSE,
Plaintiff,

No. 3:13C 520
Hon. Marvin E. Aspen

V.

SUMNER COUNTY BOARD OF
EDUCATION,

Defendant.

N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER
MARVIN E. ASPEN, District Judge:

The jury trial is scheduled to begin in this case on March 27, 2018 at 9:00 a.m. A final
pretrial conference is set for 9:00 a.m., with jury selection to follow immedidietgafter.
Presentlybefore us arebjections to various proposed trial exhilfiksd by Plaintiff Ron Hosse
and Defendant Sumner County Board of Educattomg withtheir respective responses.

(Dkt. Nos.134-35, 137-38.) Defendanttjects to Plaintiffs Proposed Exhibit

Nos.1-4, 7-8, 12, 15-16, 18, 23, 25, and 35. (Dkt. No. 134.) Plaintiff objects to Defendant’s
Proposed Exhibit No. 13. (Dkt. No. 135.) In order to “narrow the issues remaining fondrial a
to minimize disruptions at trial,” @rule on each objection in turn belownited

Satesv. Brawner, 173 F.3d 966, 970 (6tQir. 1999). As our pretrial rulings areubject to

change asrial unfolds,theserulings constitutea preliminary determination in preparation for
trial. Lucev. United Sates, 469 U.S. 38, 41, 105 S. Ct. 460, 463 (1984);

United Satesv. Yannott, 42 F.3d 999, 1007 (6th Cir. 1994). However, this rutlogs not mean
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that these rulings may be reargued at trial absent compelling new fassses nhot previously
presented by the partiasd addressed in this opinion.

DEFENDANT'S OBJECTIONS TO PLAINTIFF'S EXHIBITS

A. Plaintiff's Exhibit No. 1

Defendant objects to PlaintiffBroposed ExhibiNo. 1, Plaintiff's initial employment
letter dated September 2, 1986, on relevancy grounds. Defendant arguetieldénpve already
stipulated that Plaintiff was originally hired by Defendant in 1986, and the ietiérerwise
irrelevant to the issues the case.In response, Plaintiff argues the letter is relevant for purposes
of showing Plaintiff was hired as Vocational Coordinatdowever, the parties stipulated that
Plaintiff “was originally hired by the Defendant, Sumner County Board of Eiducan
August 20, 1986 as Vocational Coordinator.” (Dkt. No. 106  1.) As there is no dispute as to the
date Plaintiff was first hired or the position he helgen ifPlaintiff's proposed exhibivere
relevant, it icumulative. See Fed. R. Evid. 403 The court may exclude relevant evidence if its
probative value is substantially outweighed by a danger of one or more of the follanfiai:
prejudice, confusing the issues, misleading the jury, undue delay, wasting timeegdtessly
presenting cumulatevevidence.”). Therefor®efendant’s objection is sustained.

B. Plaintiff’ s Exhibit Nos. 2—4

Defendant objects to Plaintiff’'s Proposed Exhibit Nos. 2rdploymentontracts the
partiesexecutedn August 23, 1986, on May 13, 1988, and on June 15, 20pécte=ly.
Plaintiff contends the contracts are relevant as they “specif[y] some of the dutiesigatontd
Plaintiff bore during his long tenure with Defendant.” (Pl.’s ReBjt.(No. 138)at 1.) Plaintiff

also argues theontracts'identif[y]the parameters in which Defendant should address the



situation in the event Plaintiff's position was ever ‘abolished,” and thus angta®virom the
parameters woulduggespretext. [(d. at 1-2.)

Specifically,Plaintiff refers to the provision ithe contracts statinghould school
attendance decrease to the extent that a teaching position is to be abolished themansele
justified under the Rules and Regulations of the State Board of Education, thistositizes
adjusted under the terms of the negotiated contrageé €.g., Dkt. No. 19-3.)The contracts
also provide that Plaintiff must “deliver[] to the superintendent the cornectteawhich may be
at that time due” before being “entitled to demand a warrant for the paymentsalamy.” (d.)
Plaintiff also agreed he was “obligated to carry out my duties” for a set nuintieeysoeach
year. (d.)

Theemploymentontracts do nadppear tespecify any duties or obligations relevant to
the issues in this case, and from a ednefview of the documents, we fail to see how they
support a finding of pretext. Plaintiff has offered no plausible argument imdjdadw his
intended use of the evidence will bear on any material issues or make any tactseafuence
more or less probableésee Fed R. Evid. 401 (defining relevant evidence as “evidence having
any tendency to make the existence of atfaat is of consequence to the determination of the
action more probable or less probable than it would be without the evijjdree. R. Evid. 402
(“Irrelevant evidence is not admissible.”). Accordingly, Defendant’'s abjestare sustained.

C. Plaintiff's Exhibit No . 7

Plaintiff’'s Proposed Exhibit No. 7 is a let@ated Jun@3, 2011from Plaintiff toDel
Phillips, Director of Schoolandicating Plaintiff's desire to applpr a positionas Chief
Administrative Officerof Sumner County School DistricDefendant argues the letter

irrelevant to the issue of wiBjaintiff was reassignei a new positiom 2012. In response,



Plaintiff argueghe letter is relevant as it shows Plaintiff attempted to seek a position working for
Phillips. Plaintiff has not explained hoklis attempt to work for Phillipg 2011is relevant.

Based on the current recowde find Plaintiff's letter which predated his subsequent
reassignment, isrelevant to the issues in the case. Accordingly, Defendant’s objection is
sustained.

D. Plaintiff’ s Exhibit No. 8

Defendant also argues Plaintiff's Proposed Exhibit No. 8, a copy of Plaing§isne, is
inadmissible hearsay. Defendant contends Plaintiff can testify at triahésdrperience and
training and should not be allowed to introduce a hearsay document that he creandifft Plai
argues in response thtae resume falls under the recorded rieotion exception tehe rule
against hearsayPlaintiff argues his resume detaliss “extensive employment and educational
history, occupational responsibilities, and dates of each respectively,” whictifPlaay not
be able to recall . . . sufficient enough to testify and be @wastined witbut extensive
research.” RPl.’sRe%. at 2.) Plaintiff asserts the resume was made when the information was
fresh in his mind and it is an accurate portrayal of his belief and knowleltbe. (

Hearsay i| statement, other than one made by the declarant while testifying at the trial,
offered in evidence to prove the truth of the matsseated.Fed.R. Evid. 801(c). Hearsay is
inadmissible unless an enumerated exception to the rule apRli¥s803(5) provides an
exception to the rule against hearsay for a record that “(A) is on a matternbsesaoince knew
about but cannot recall well enough to testify fully and accurately; (B) wds oraadopted by
the witness when the matter was frasihie witness’s memory, ari@) accurately reflects the

witness’s knowledge.” FedR. Evid. 803(5). Even if admitted under Rule 803(5), the record



may only be read into evidence and not received into evidence unless offered by an advers
party. ld.

Plaintiff hasnot showrthat the resume was made or adopted when the matters were fresh
in his memory. FedR. Evid. 803(5)(B). Although Plaintiff has not laid a foundation for the
document, it appears to have been prepared in, 20itildescribekis experience dating back
to at least 1972While the resume may have been prepared somewhat closer in time to the
several decades of experienceettords it appears no moneliableor “fresh” in Plaintiff's
memorythan Plaintiff’s testimony at triakould be. See United Sates v. Smith,
197F.3d 225, 231 (6th Cir. 1999) (explaining thvatile “contemporaneousness is not required
in determining whether an event was sufficiently fresh” to satisfy thethdecourt has
significant discretion in determining admissibility “as the circumstancesegbdrticular case
might indicate”);see also Jackson v. Wells Fargo Bank, N.A., 693F. App’x 634, 635
(9th Cir. 2017) (finding the recorded recollection hearsay exception “is not often invoked
where. . . the witness is a party to the action, if only because parties are pecullddyy to
lack recollection of the underlying events”). Moreover, courts have regebarluded resumes
or curriculum vitae as inadmissible hears&ge, e,g., Sheffield v. Sate Farm Fire & Cas. Co.,

No. 5:14 C 38, 2018VL 3548550at*8 (S.D.Ga.June 23, 2016Mahnke v. Wash. Metro. Area
Transit Auth., 821F. Supp. 2d 125, 154 (D.D.C. 201 8utfin v. City of Bono, Ark.,

No. 3:07 C 124, 2009 WL 1955438, at *1 (E.D. Ark. July 6, 20883xie v. United Sates,

No. 3:05 C 2997, 200WL 160354, at *1D. AlaskaJan.21, 2009)c.f. McBride v. Kmart

Corp., No. 14 C 41, 2015 WL 13545913, at *3 (D. Wyo. Jan. 14, 2015) (observing that although
curricula vitae are routinely admitted into evidence, an objection that theytatnksearsay “is

well-taken”).



Plaintiff can testify to all of the relevant experiences listed on his resume freorgde
knowledge. To the extent he cannot recall exact dates or details, he may use theoresume t
refresh his recollection under Rule 61%e Fed. R. Evid. 612Rush v. lllinois Cent. R. Co.,

399 F.3d 705, 716 (6th Cir. 2006Rule 612 of the Federal Rule§ Evidence authores a party
to refresh a withess’memorywith a writing so long as thedverse party is entitled to have the
writing produced at the hearing, to inspect it, to cross-examine the witnessnthend to
introduce in evidence those ports which relate to the testimony of the witn&gguoting
Fed.R. Evid. 612)). Accordingly, Defendant’s objection is sustained.

E. Plaintiff’ s Exhibit No. 12

Defendant next objects to Plaintiff's Proposed Exhibit No. 12, Plaintiff's Charge of
Discrimination on hearsay grounds. Defendant argues the document is hedfsagxtent it is
being offered to prove Plaintiff's contention that he was discriminated agaimstsed on his
age. In response, Plaintiff maintains the document is not being offered to prove the trath of t
matter asserted in the Charge of Discrimination, and therefarot hearsay. Rather, Plaintiff
argues he isffering the exhibit to prove Plaintiff filed a complaint of discrimination against
Defendant.See Fed.R. Evid. 801(c). Defendant’s objection is overruled insofar as Plaintiff may
offer the document to prove he filed a complaint of discrimination and not to prove the truth of
the matters asserted therein.

F. Plaintiff’ s Exhibit No. 15

Defendant preliminarily objects to Plaintiff's Proposed Exhibit No. 15, asgdite
document is “currently missing.” (Dkt. No. 134 at 2.) The exhibit consists of documents
reflecting “the requirements to input teacher sheet evaluations within 1 veeekywas marked

as Exhibit 6 to Jennifer Brown’s deposition, but Defendant represents that it is iniaioiate



its copy. (d. at 2-3.) Plaintiff's response indicates Defendant failed to produce the document
during discovery, and “Plaintiff has subsequently requested this document from &efdnd
has yet to be provided with it.” (Pl.’'s Regtr.3.) As neither party gpears to have possession of
the document at issue, it has not been provided to the court, and there appears to be no basis for
the objection, we overrule Defendant’s objection, without prejudice. Defendant mayitene
objectionif necessart trial

G. Plaintiff's Exhibit No. 16

Defendant nextbjects to Plaintiff's Proposed Exhibit No.,Mhich is an “Observer’s
Guide setting forth instructions for entering observation data into the TEAM Dgatte® as
part of the State of Tennessee’s First to the [hd@tive. Defendant argues it is unclear how
Plaintiff intends to use the document at trial, and therefore, it reservesittoripject to the
exhibit based on the proof at trighs Plaintiff was required to use the program while employed
by Defendant,Plaintiff argues the document “may be essential as a means of explaining the
nature of Plaintiff's job duties and responsibilities, as well as demonstratm lamtiff
performed his responsibilities.” (Pl.’s Resp. at Blaintiff has offered lausible grounds for the
relevance of the document. Therefore, Defendant’s objection is overruled, witbjouwliqe.
Defendant may renew its objection if necessary at trial.

H. Plaintiff's Exhibit No s. 18 35

Defendant objects to PHiff's ProposecExhibit Nos. 18 and 35, the Board Policy
Manual’svisitor policy,* on relevancy grounds. Plaintiff argues the document is relevant
because it has a tendency to make it more likely that Defendant’s reasons fpatakulverse

employment action against Plaintiff were pretextual. Plaintiff asserts the deicwitidelp

! A duplicate version of the policy was offered both as Exhibit No. 18 and Exhibit No. 35.



Plaintiff demonstrate that “allowances for failure to sigmat the office when entering the
building were likely made in some instances, but not in this case, therefore rBedamglants
proffered reasons pretextual.” (DKo. 138at 3.) Plaintiff has offered a reasonable basis on
which to admit the document. Defendant’s objection is overruled, without prejudice. Bafend
may renew its objection if necessary at trial.

l. Plaintiff’ s Exhibit No. 23

Plaintiff's Proposed Exhibit No. 23 is an email dated June 7, #0&®2 Plaintiff to
Brown, who replaced Judy Wheeler as Assistant Director of Schools for Instru€tefendant
argues the document is inadmissible hearsay as it is being offered to piati#f'®ness for
his reassignment. Defendant also contends the document is irrelevant asnsdelatatiff's
“subjective views, complaints, and seHrvirg statements regading his reassignment.”
(Dkt. No. 134 at 3.) Plaintiff responds that the documerdleszant analoes not constitute
hearsaypecause it is not being offered for the truth of the matiserted. (Pl.’Resp.at3-4.)
Instead, Raintiff maintains he is offerinthe documento demonstrate the effect on the reader,
namely thatDefendant had notice that Plaintiff was more suited for other availablegrsiti
rather than the position to which he was transferreld) (

Evidence may badmissible for the limited nehearsay purpose of showing the effect of
a statement on the listener or readsse Rhoades v. Sandard Parking Corp.,
559F. App’x 500, 506 (6th Cir. 2014) A statement that is not offered to prove the truth of the
matterasserted but offered to show its effect on the listener is not hégr&ggas v. Quickway
Carriers, Inc., 573 F.3d 365, 378-79 (6th Cir. 2009a(¢. However,Plaintiff's stated reason
for offering the email into evidence rests on admittigyown opinion that he was well-suited

for available positions other than the one to whietwas transferred. The document is



inadmissible for this purposesee Fed. R. Evid. 801(c). Insofar as Plaintiff is offering the
evidence to demonstrate that Brown reedinotice that Plaintiff believed he was qualified for
other positions, the email may be admissibléject to Rule 403Rhoades,

559F. App'x at 506 Biegas, 573 F.3cat 378—79 As we cannot make an admissibility
determination based on the record before us, we accordingly defer ruldefendant’s
objectionuntil trial.

J. Plaintiff’ s Exhibit No. 25

Finally, Defendanbbjects to Plaintiff’'s Proposed Exhibit No. 25 as irrelevante Th
proposed exhibit is an employment evaluatompletedoy Wheeledated April 16, 2011.
Defendant argues Wheeler retir@sl Assistant Director of Schools for Instruction in 2011 and
did not participate in the decision to reassign Plaintiff. Further, we alrabetiWheeler’s lay
opinion tesimony inadmissible. See Dkt. No. 117 at 5.) Plaintiff nevertheless argues the
positiveemployment evaluation is relevant to demsmatethatDefendant’s explanatiorisr
Plaintiff's work performance were pretextual, as the evaluation was compiétethtively
close temporal proximity” to the adverse employment actizakingit less likely that Plaintiff
suffered an adverse emgment action due to his performance. (Pl.’s RatB.)

A plaintiff may establish pretext by showing that the defendant’s proffered
nondiscriminatory reason: (1) has no basis in fact; (2) did not actually motivatévese
employment action; or (3yas insufficient to motivate the adverse employment action.
Blizzard v. Marion Tech. Coll., 698 F.3d 275, 285 (6th Cir. 2012)THe threepart test need not
be applied rigidly. Rather,p|retextis a commonsense inquiry: did the employer fire the
employee for the stated reason or not?d. (quotingChen v. Dow Chem. Co.,

580 F.3d 394, 400 n.4 (6th Cir. 2009)). The evaluation, which shows a perfect final evaluation



score, is relevant to prove that Defendant’s stated nondiscriminatory reas@m$érring him
(poor performance) has no basis in fact or was insufficient to motivate theeadugrkyment
action. Accordingly, we overrule Defendant’s objection.

PLAINTIFF'S OBJECTIONS TO DEFENDANT’'S EXHIBITS

A. Defendant’s Exhibit No. 13

Plaintiff objectsto Defendants’ Proposed Exhibit No. 13 on hearsay and relevance
grounds. The exhibit is comprised of an email chain between Plaintiff, Brown, & el
Andy Danielsin June 2011 Plaintiff argues it is irrelevant becaube emails “contain material
prior to Brown becoming Plaintiff's Supervisor.” (Dkt. No. 135 at 1.) However, Defendant
argues the emails are relevant because they weratgettime Brown became Riéff’'s
supervisor, Brown was copied on the email chain, and the emails céHaatiif’s
communications witaniels, the Board of Education Chairman, regarding an upcoming
Curriculum Guide Meeting led by Brown. (Def.’s Resp. (Dkt. No. E87)-2.) Defendant
contends that the parties’ communications leading up to the meeting are relevantrits B
decision to transfer Plaintiff, in part due to “Plaintiff’'s insubordination and warlopeance
issues with respect to the Curriculum Guide Meetingd’) (Accordingly, Plaintiff's relevance
objection is overruled.

Plaintiff also argues the email chaonstitutes hearsayin response, Defendant argues
Plaintiff’'s email statements arot hearsay because they are statements offered against an
opposing party.See Fed. R. Evid. 801(d)(2)(A) (providing a statement tkdoffered against an
opposing party and . . . was made by the party in an individual or representative capaacty”
hearsay). Defendant also argues the remaining statementsimafiehain are admissible for

the non-hearsay purpose of explagtheir effect on the listener. Ast forthabove, to the

10



extent Defendant is offering the email chain to show the effect of Plaintdtansents on the
recipients of his email, it is admissible for that purpdReoades, 559F. App'x at 506
Biegas, 573 F.3cht 378—-79. Because Defendant is not offering the emails for the truth of the
matters asserted therdag Wheeler or Daniels, they are admissible. Accordingly, Plaintiff's
objections are overruled.
CONCLUSION

For the foregoing reasonsge sustairDefendant objections to Plaintiff's Proposed
Exhibit Nos.1-4 and 7-8. (Dkt. No. 134.) We overrule Defendant’s objections to Plaintiff's
Proposed ExhibiNos.12, 15-16, 18, 25, and 35, and we defer ruling on Proposed
Exhibit No. 23. (d.) In additon, we overrulélaintiff's objections to Defendant’s Proposed
Exhibit No. 13. (Dkt. No. 135.) As set forth above, these rulings shall not be reaagsedt

new facts or issues not presented by the parties and addressed in this opinion. dtesesio or

Ve € e
Honorable Marvin E. Aspen
United States District Judge

Dated: March 192018
Chicago, lllinois

11



