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UNITED STATESDISTRICT COURT

MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

CHARLESE. COOK,
Plaintiff,

NO. 3:13-cv-662
JUDGE CRENSHAW

V.

HON. JOHN M. McHUGH, Secretary,
Department of the Army,

Defendant.

N N N N N N N N N N

MEMORANDUM OPINION

Charles Cook alleges that thimited StategA\rmy discriminated against him in violation
of the Tennesseduman Rights Act (“THRA"), Tennessé&&ode Anmtated8§ 4-21-101et seq.,
andretaliated against hinm violation of Title VII of the Civil Rights Act of 1964"Title VII”) ,

42 U.S.C. § 2000et seq.! The Army has filed a motion to dismiss or, in the alternafioe
summary judgment, arguing that Plaintif€&ims should bedismissed (Doc. No. 41.) For the
following reasons, the Army’s motiada GRANTED.

l. Factual and Procedural History

Plaintiff servedas a flight simulator training instructor at Fort Campbell, Tenne$see,
twenty-five yearswhen a series of incidents caused the Army to take several allegedly adverse
employment actions against hifirhe firstincidentoccurred on November 4, 2010. Fort Campbell
hasdesignated specific areas on the post for physical training of militargrpetandhaslimited

vehicle traffic in thosareasduring certainhours of the dayor the safety of the personneDn

! Although Plaintiff lists violations of the Civil Rights Act of 1991 as a sepafaiendrom the
violations of Title VII of the Civil Rights Act of 1964, the Court interprets tlisaingle claim
under Title VII, as amendday the Civil Rights Act 0fl991.
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November 4, 2010, the Plaintiff crossed the physical training noateehicle at a restrictene.
Master Sergeant Brian Wallesho was on duty guarding the route, approaclddintiff and
requested that he take an alternate route because the road was closed for Ehgsiga(doc.
No. 50 at 23.) Plaintiff responded that he was only crossing the route to get patkimg lotand
did not change his directioid. at 3.) Walls followed Plaintiff to the parking lad discusshis
failure to comply with his instructions. Wallster reported that Plaintiff was rude and toich to
take the matterup with Plaintiff's supervisor(ld.) Cook’s firstlevel supervisor, Carolyn
VanBruggen, was out adhe office at the time, so Walls filled out a form explaining the incident.
(Id.) Upon her return on November 9, 2010, VanBruggen asked Plaintiff about the incident.
Plaintiff did not denythat he ignored Walls’s direction, crossed the training route, and directed
Walls to take it up with his supervisory chaild. @t 34.) Plaintiff responded to VanBruggen by
e-mail, stating that he did not violate the policy limiting vehicular accesertain areas of the
post during physical trainingecause he onlgrossed theroute and did natravel on it. (d. at 4.)

On November 23, 2010, John Watson, Plaintiff's sedewd| supervisor, notified Plaintiff
that he intended to take formal disciplinary action based on this incitibmat. 2 4.) On December
2, 2010, Watson determined that the charge was valicht(4) Watson met with Plaintiff, along
with a union representative, and asked if he wanted to say anytdin@laintiff indicated he did
not wish to speak and also told his union representative not to sjpeait.45.) Watson issued a
formal Letter of Reprimand, which remained in Plaintiff's personnel fileofeer year. 1. at 5.)
On December 7, 2010, Plaintiff contactéd Fort Campbell Equal Employment Opportunity
(“EEQ”) Office by email to request an appointment.j

The second incident occurred th@meday that Watson issued the Letter of Reprimand.

(Id.) Plaintiff was a member of a group called Leadership Fort Camplae)|Qn December 2,



2010, Plaintiff received an-mail sent to all alumni of Leadership Fort Campheljuesting
assistance for an upcoming event during regular duty hadrsP(aintiff responded by gail to
the entire alumne-mail group that he would like to help but would likely be required by his
“supervisory chain of command” to take annual leave to participate, and that he did/&éot ha
enough leave to participatéd(at 6.)Watson felt that Plaintiff's-enail implieda lack of suppi
for the Leadership Fort Campbell prograta higher levednd decided to issue Plaintiff a written
counseling. Id.) Watson spoke with a union representative who told thia Plaintiff was not
entitled to have a union representative with him when Watson issued the counseling becsuse |
not disciplinary or an investigatory meetinigl.f On December 8, 2010, Watson issued the written
counseling.ld.)

On December 9, 2010, Plaintiff met with an EEO specialist at Fort Campbell anddadvis
her that hewanted to have his contact with the EEO on the record but did not want to file a
complaint at that time.ld. at 7 Doc. No. 433.) The EEO specialist provided Plaintiff with
information regarding the EEO complaint procasd emphasizetthat he had 45 days to initiate
the EEO complaint procesgd(at 14.) Instead, Plaintiff chose to faeunion grievance in January
2011,alleging that VanBruggen and Watson had failed to follow union procedin&sissuing
the Letter of Reprimand arlde written counselingld.) Plaintiff did not initiate the EEO process
until August 3, 2011almost eight months after th&o challenged employment actigreg which
point he submitted the EEO intake questionnaire to the Fort Campbell EEO QdficBoC. No.
43-3.)On September 4, 2011, Plaintiff filed a formal EEO complaint alleging, amongtioihgs,
that the December 2010 Letter of Reprimand and written counseling were issuednnex in
violation of his union rights in retaliation for his prior EEO activity in October 2(D6c. No.

42-2.)



The thirdincidentinvolved Plaintiff's multiple absencefrom his duty stationwithout
permission from his supervisan three different dates, all @ctoberof 2011 At the time
Plaintiff's first-level supervisor wassteveZuercher.(Doc. No. 50at 8.)In August 2011, Wwen
Zuercher moved into the supervisory position previously held by VanBruggen, he notified all
personnel under his supervision that they were no longer required to sign in or out esmeingtt
work-related functions or events, but that they were required to request permissionréotiesis
their work was not disrupted in their absendd.) (Consistent with this policy, Plaintifiad
previouslyrequested Zuercher’'s permission to attendeadership Fort Campbell training in
August 2011.

However,on October 21, 2011, the Human Resources (“HR”) director notified Zuercher
that Plaintiff allegedly had divulged privileged information that he had gamosad the union
while acting as a Leadership Fort Campbell mentor during a function in October[20h1.8
9.) That allegationis not at issue in this matter, but during that conversatieHR Director
revealedthat Plaintiff had attended Leadership Fort Campbell trainimg©ctober 18 and 20,
2011.Zuercher claimshiswas the first time he was aware that the Plaintiff had been absent from
his duty statioron these datesld| at 9.) Plaintiff argues thdte had notified Zuercher that he
would be participating as a mentor with Leadership Fort Campbell ardugiaher, like Plaintiff,
was an alumni of Leadership Fort Campbell eewkived emails about its function®laintiff felt
that thiswas sufficient notice to Zuercher thiaé would be absent fronhis duty stationon
particular dates for Leadership Forar@pbell functions.Id.) Plaintiff does not deny that he did
not have Zuercher’'s permission to be absent from work for the two trainings in Ocldber. (

Plaintiff admits that héeft his duty statiorwithout permission from his supervisor again

on October 27, 2011, when he attended an EEO lunc{idoat 10.) Instead of asking permission,



Plaintiff sent Zuercher an-mail midmorning notifying him thate would be aendingthe
luncheon. At 11:22.m, Zuercher responded bynaail as follows:
[A]re you asking for permission to attend or telling me that you are? If you are

asking for permission, what have you done with respect to yowvodcers
covering the support requirements in the simulators?

If you are telling me, the response is no, you are not going to attend. The EEO event

was planned long ago and you had ample opportunity to request to be in attendance.

As with any absence, you must request authority, you don’t give it to yourself.

(1d.) Plaintiff did not respond to Zuercher'sail until later in the afternoon, after having attended
theluncheon. |d. at 11.)

On November 7, 2011, Zuercher notified Plaintiff that he intended to pursue disciplinary
action forhis being absent from his place of duty without authority orselteree dates.ld.)
Zuercher also requested that the timekeeper change the 4.5 hours Plaintiff wasiaaduty
station from regular work hours to time in which he was absent without leave (“A@L) On
Novembe 15, 2011, Zuercher proposed that Plaintiff be suspended without pay for two days for
being AWOL. (d.) The Notice of Proposed Suspension identified the three dates on which
Plaintiff had been away from his place of duty without permission, andtaitsem the following:

In proposing an appropriate penalty, | have considered that you were given a Letter

of Reprimand on 2 December 2010 for Failure to observe Physical Training Route

driving restrictions. You were also counseled in December of 2010dregar

untruthful public comments you made regarding this command.
(Doc. No. 4318 at 2.)On Decemberl2, 2011, Plaintiff amended hiSeptember 4, 201EEO
complaint to allege thahe Armychargedhim 4.5 hours AWOLanddeductedhose hours from
his pay n retaliation for his EE@omplaint. (Doc. No. 43-24.)

On February 10, 2012, after considering Plaintiff's responses to the proposed suspension,

the case file, the relevant mitigatingdaaggravating factors, and tAemy’s Table of Penalties,

Watsonsustainedhe twoday suspension, which occurred on Februar272012. (Doc. No. 50



at 13.) O Februaryi3,2012, Cook amended his September 4, ZH® complaint again, alleging
that he was suspended for 2 days without pay for b&WEL in retaliationfor his prior EEO
activity. (Doc. No. 4325.)On April 8, 2013, the Army issued a final agency decision finding that
Plaintiff was not the victim of discrimination. (Doc. No. 18-4.)

On July 3, 2013Plaintiff filed this action. On February 25, 2014, the Court granted the
Army’s motion to dismiss as to Plaintiff's claims of discriminatory promotions, trgjrand job
assignment on the basis of race, color, age, and/or gender, which Plaintiffl aileigéed Title
VIl and the Age Discrimination irEmployment Act (“ADEA”), 29 U.S.C. § 62534 (Doc. Nos.
28-29.) Plaintiff's THRAclaimsand Title VII retaliation claims, on which the Army now seeks
judgment, are the only remaining claims.

. Legal Standard

The Army’s motion is styleés a motion to dismiss or, in the alternative, for summary

judgment. Because the Court has considered matters beyond the Complaint, amiietAermy’s

motion as one requestisgmmary judgmentiensley Mfg. v. ProPride, Inc., 579 F.3d 603, 613

(6th Cir. 2009). Summary judgment is appropriate where there is no genuine issu@ras t
material fact and the movant is entitled to judgment as a matter of law. Fed. R. Civ. P.

56(c);Pennington v. State Farm Mut. Automobile Ins. Co., 553 F.3d 447, 450 (6th Cir. 2009). The

party bringing the summary judgment motion has the initial burden of inforimenGaourt of the
basis for its motion and identifying portions of the record that demonstrate émealod a genuine

dispute over matial facts.Rodgers v. Banks, 344 F.3d 587, 595 (6th Cir. 2003). “The moving

party may satisfy this burden by presenting affirmative evidence thatesegatelement of the
non-moving party’s claim or by demonstrating ‘an absence of evidence to stippoadnmoving

party’s case.”ld. (citing Celotex Corp. v. Catrett77 U.S. 317, 325 (1986)). If the moving party




is able to meet this initial burden, the Amoving party must then “set forth the specific facts
showing that there is a genuine issue fa@l.tr Id. (quoting Fed. R. Civ. P. 56(e)tonclusory
allegations and subjective perceptions or assessments do not constitute esdéiment to

stave off summary judgmenWWade v. Knoxville Utilities Bd.259 F.3d 452, 463 (6th Cir. 2001).

[I1.  Legal Analysis

The Army moves for judgment on Plaintiff's Title VIl retaliation claims andhis THRA
claim.

A. TitleVII Retaliation Claims

Plaintiff allegesthat the Army took the following four adverse employment actions, each
in retaliation for his prior EEO complaints: (1) issued the December 2, 2010 deReprimand
for his crossing the physical training route; (2) issued the December 8, 2016 waiiteseling for
his email to the Leadership Fort Campbell participant$;at®arged him on November 7, 2011
with beingAWOL for leavinghis post without permission from his supervisor on October 18, 20,
and 27, 2011; and (4) suspendwoh without pay for two days, which was decided on February
20, 2012 andmplementedon February 2:28, 2012. The Army argues that Plaintiff failed to
exhaust his administrative remedies as to the first two challenged employtiamt,zand that all
four claims fail on the merits because he can neither makama facie case of retaliation nor
rebut the Army’s legitimate, neretaliatory reasons for each action.

1. Exhaustion of Administrative Remedies

The Army argues that Plaintiff has failed to exhaust his administrative renaedieshe
December 2, 2010 Letter of Reprimand and the December 8, 2010 written counselindt Plainti
responds that he did “initiate contact” with the EEO office within 45 @daysequired by the

applicablefederal regulations becausene met withthe EEO specialist on December 9, 2010.



However, Plaintiff does not dispute that instead of initiating the EEO complaimtgs;de elected
to pursue his claims through the union grievance process, and that he did not submit the EEO
intake questionnaire to the EEO Office until August 3, 2011, almost eight months ateetie
at issue.
“The right to bring an action under Title VII regarding equal employment opportumity i
the federal government is predicated upon the timely exhaustion of admirestestigdies, as set

forth in the EEOC regulations.” Benford v. Frank, 943 F.2d 609, 612 (6th Cir. 1991); Hunter v.

Sec’y of U.S. Army, 565 F.3d 986, 993 (6th Cir. 200R)e regulations require aaggrieved

employeeto “initiate contact with an EEO counselor within 45 days of the date of the matter
alleged to be discriminatory or, in the case of personnel action, within 45 days oéttreftate

of the action” in order to facilitate informal resolution of the disp®C.F.R. § 1614.105(a)(1)
Failure to timely seek EEO counseling is grounds for dismissal of the disdiomina

claims.Benford 943 F.2d at 612.

Plaintiff did not “initiate contact,” as that phrase has been defined by the B#DD, 45
days ofthe clallenged employment actiorfSfThe EEOC has held that in order iitiate contact
an employee mus(l) contact an agency official logically connected with the EEO process, even
if that official is not an EEO counselor; (2) exhibit an intent to begin the EE@sspand (3)

allege that an incident in question is based on discrimindtidahnson v. Ceen 6 Fed App’x

308, 311 (6th Cir. 2001)(guotingPauling v. Secretary of the Dep't of Interior, 960 F. Supp. 793,

803 (S.D.N.Y.1997)). Plaintiff did not exhibit an intent to begin the EEO processauhihst
August 3, 201lwhen he filed his initial interview data sheet with the Fort Campbell EEO Office
even though it is undisputed that the EEO specialist emphasized to him that he haohdar cal

days to initiate the EEO complaint procgg¥oc. No. 50 at 14 plaintiff was well informed about



the EEO process and made a deliberate choice to pursue a union grievance ratheEEfan an
complaint.Plaintiff failed to exhaust his administrative remedies on the Letter of Repriamahd
the written counselingo the realiation claim$ased on those employment actiarsdismissed

2. TheMeritsof the Remaining Title VIl Retaliation Claims

The challenged employment actions that Plairditf administratively exhaust are the
November 7, 2011 AWOL charge atitk February 0, 2012 tweday suspension without pay,
both for leaving his post without permission from his supervisor on October 18, 20, and 27, 2011.
Plaintiff amended his initial September 4, 2011 EEO complaint within 45 days of edwsef
employment actionsSpecifically, aftetthe November 7, 2011 AWOL charge, Plaintiff amended
his September 4, 2011 EEO complaint on December 12, 2011 (Doc. 1d),48nd after the
February 10, 2012 decision to suspend himtéaws days wthout pay, he amended the EEO
complaint on February 13, 2012 (Doc. No. 43-25).

Title VIl makes it unlawful for an employer “to discriminate against any . . . eraploy
applicant . . . because [the employee] has opposed any practice, made an unlplefghent
practiceby this sulshapter, or because [the employha} made a charge, testified, assisted, or
participated in any manner in an investigation, proceeding, or hearing under timapeht42
U.S.C.A. § 200063. As with a Title VII discrimination claim, a Title VII retaliation claim can be
established “either by introducing direct evidence of retaliation or byepmag circumstantial

evidence that would support an inference of retaliatibmvalle v. Reliance Medical Products,

2 Even if the Plaintiff had exhausted his administrative remedies with resptut tcetter of
Reprimand and the written counseling, the Caortetheless/ould enter judgment for the Army
on these claim$or the reasons given in Section Ill.AQver thirteen months elapsed between
Plaintiff's October 2009 EEO complaint and the December 2010 Letter of Replriana written
counseling. Thughere is no temporal proximity from which a tradfrfact could infer causation.
Plaintiff has no other evidenoé retaliatory motive.

9



Inc., 515 F.3d 531, 538 (6th Cir. 2008).
Here, Plaintiff has introduced circumstantial evidendenerefore,the Courtanalyze

Plaintiff's retaliation claim under the burdshifting framework of McDonnell Douglas Corp. v.

Green 411 U.S. 792 (1973). Und&tcDonnell Daiglas the gaintiff bears the initial burden to

establish grima facie case of retaliation. If thel@ntiff succeeds in making out the elements of a
prima facie case, the burden of production of evidence shifts to the employer to articulate some
legitimate, nordiscriminatory reason for its actions. If the defendant satisfies itsebund
producton, the burden shifts badk the paintiff to demonstrate that the defendamsffered

reason is pretextuaDixon v. Gonzales, 481 F.3d 324, 333 (6th Cir. 2007). “Although the burden

of production shifts between the parties, the plaintiff bears the burden of persuasimyn ttre
process.’ld.

To establish grima facie case of retaliation under Title Vihe paintiff must show that
(1) heor she engaged in protected activity; (2) the exercise of protected rights was tnth&
defendant; (3) theefendant took an advse employment action against theiff, and (4) there

was a causal connection between the protected activity and the aabteyselaylor v. Geithner

703 F.3d 328, 336 (6th Cir. 2013J.0 establish a causal connectitime paintiff must establish
that hisor her protected activity was a “bdior’ cause of the alleged adverse action by the

employer. University of TexaSouthwestern Medical Center v. Nasda83 S. Ct. 2517, 25334

(2013).

Plaintiff has failed toshow that there was a causal connection betwienprotected
activity andthe Army’s charging him as AWOL and suspending him without pay for two. days
Even asuming these actions constitute adverse employment actions, an issue about which the

parties disagredlaintiff presents no evidence from which a reasonable juror éowaldhat the

10



Army was motivated by retaliatory animus, much less that the protedieyavas a“but-for”
cause of the alleged adverse action.

Although temporal proximity can be sufficientdceate a causal connectifw]here an
adverse employment action occurs very close in time after an employer learnsotécied
activity,” “where some time elapses between when the employer learns of aqut@ietotity and
the subsequent adverse employment action, the emphoysecouple temporal proximity with

other evidence of retaliatory conduct to establish causalitdntell v. Diversified Clinical Servs.,

Inc., 757 F.3d 497, 505 (6th Cir. 201@®mphasis added). Although the Sixth Circuit has not
established a brigHtne rule for temporal connections in retaliation, it has found arfmnth

period of time insufficient to establishpaima facie case of retaliationCooper v. City of N.

Olmsted 795 F.2d 1265, 1272-73 (6th Cir. 1986).

Here,Plaintiff's September 22011,EEO complaint is three months from tNevember
7, 2011AWOL charge Based on the facts of this catiee Court concludes that this fact alone is
insufficient evidence to support a finding @dusation between Plaintiff's protected activity and
theadverse employment actideven if the threemonth period of time were sufficierats a general
matter to establish grima facie caseof retaliation, the facts of this case do not support such a
finding. First, aay adverse actiothe Armytook against Rintiff at any given timavould likely
havebeenin proximity to his engaging of protected activity given the frequency with which he
engaged in such activity. The record shows the following protected activitieE@mdmplaint
in October 2009, a “contact” with an EEO specialist on December 9, 2010, a union grievance in
January 2011, an initial intake form submitted to the EEO on August 3, aatilanEEO

complaint on September 4, 2011. Secohdrasimplyis no evidence in the record that any of the

11



Plaintiff's supervisors ever made derogatory remarks about Plaingdfticipation in protected
activity, nor is there any other evidence of retaliatory motive.

Furthermore, even if Plaintiff could establisprama facie case of retaliation, he hasléd
to meet his burden tdemonstrate¢hat the Armys proffered reason for charging him with being
AWOL and suspending him without payasnot the true reason for the employment decision. The
Army has proffered tha®laintiff's leaving his work station wibut permission of his supervisor
on three separate occasions during arapath periodvas a legitimate, neretaliatory reason for
the adverse employment actson

To avoid summary judgment once an employer proffers a legitimatestadiatory reason
for an adverse employment action, the employee must point to specific evidence that the
employer’s proffered reason is pretextual and that “the desire to retaliateenNagfor-cause of

the challenged employment actioblfiiv. of Texas Sw. Med. Ctr. Wassar133 S. Ct. 2517, 2528

(2013). A plaintiff can demonstrate pretext by showing that the employer’s nebifeason(1)
has no basis in fact2) did notactually motivate the defendastthallenged conduaty (3) was

insufficient to warrant the @tlenged conducDews v. A.B. Dick Co., 231 F.3d 1016, 1021 (6th

Cir. 2000). To establish pretext under the second method, the plaintiff may attackgloger’'s
explanation “by showing circumstances which tend to prove an illegal motivatamaralik ely

than that offered by the defendar8rhith v. Leggett Wire Co., 220 F.3d 752, 759 (6th Cir. 2000).

The “key inquiry is whether the employer made a reasonably informedoasttiered decision

before taking an adverse employment acti@niith v. Chrystr Corp, 155 F.3d 799, 807 (6th

Cir. 1998) “If a plaintiff can show that the employer’s proffered, nondiscriminatoagoa is
pretextual, the trier of fact may infer discriminatioBéws 231 F.3d at 102INevertheless, the

ultimate burden of proof tehow discrimination remains on the plaintiff at all timdd.”

12



Plaintiff has not shown that the Army’s proffered reason had no basis in fact, did not
actually motivate it, or was insufficient to warrant the conduct. Plaintiff do¢gispute that
Zuercher notified his supervisees that they must request permission to attdacklated
functions or that he failed to request permission on the three dates that formeddhod teesi
Army’s adverse actiongde also dog not dispute that, in the prior yele crossed the physical
training route in violation dbothpolicy and an explicit request from the officer guarding the route
or that he sent themail to the Leadership Fort Campbell group that his supervisorsateenbe
inappropriatePlaintiff has not presented evidence sufficient to permit a trier of fact totider
the Army’s proffered reason is pretextual and that retaliation was thédiutause of the adverse
actions.

Plaintiff cannot make prima facie case of retaliation or rebut the Army’s reason for the
challenged employment actiorsccordingly, the Court grants the Army’s motion for summary
judgment on the Title VIl retaliation claims related to the AWOL charge and thelawo
suspension without pay.

B. Tennessee Human Rights Act Claims

Plaintiff concedes that his claim for violations of the Tennessee Human Rigfrgbduld
be dismissed with prejudice, atiee Court dismisssthis claim.
V.  Conclusion

For the foregoing reasons, the C@BRANT Sthe Army’s motion for summary judgment
as to Plaintiffs THRA and Title VII retaliation claim8s these were the only claims remaining
in this matter, this case will E@ISMISSED An appropriate order shall issue.

I . Lol

WAVERLYD. CRENSHAW, $R.
UNITED STATES DISTRICT JUDGE
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