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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

UNITED STATE OF AMERICA exrdl. )
GREGORY M. GOODMAN, )
)
Plaintiff, )
)
V. ) Case No. 3:13-cv-0760
) Judge Aleta A. Trauger
ARRIVA MEDICAL,LLC, ALERE, INC., )
TED ALBIN, and GRAPEVINE BILLING )
AND CONSULTING SERVICES, INC., )
)
Defendants. )
)
MEMORANDUM

Ted Albin and Grapevine Professional Services, Inc. d/b/a Grapevine Billing and
Consulting Servicég“Grapevine”) have filed a Motion tBismiss (Docket No. 128), to which
the United States has filed a Response (Dolket134), and Albin and Grapevine have filed a
Reply (Docket No. 137). For the reasonsaé herein, the motion will be denied.

|. BACKGROUND

In 1863, “as a result ahvestigations of the fraudulense of government funds during the
Civil War,” Congress enacted the original versiorth#f False Claims Act, now typically referred
to as the “FCA.’'United States v. Neifert-White C890 U.S. 228, 232 (1968). Although “[d]ebates
at the time suggest that the Act was intendedach all types of fraud,ithout qualification, that
might result in financial loss to the Governmeid,, the Act “was originally aimed principally at

stopping the massive frauds perpetrated by lagygractors” related to the war effoldnited

! Grapevine contends that the corporate naméuatid to it by the Government in the case caption,
“Grapevine Billing and Consulting Services, Ifiégs incorrect. (Docket No. 129 at 3 n.1.)
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States v. Bornstej@23 U.S. 303, 309 (1976). The Act, inemded form, has endured for over a
century and a half, in which it Bavitnessed generations of changthe types of fraud committed
and the types of government funds vulnerabléaad. Today, the False Claims Act is often,
although far from exclusive] invoked in the conteof the large public>genditures related to
the nation’s various federal (or joint federal/state) healthcare programs—most prominently,
Medicare, Medicaid, and TRICARE.

“Since its enactment . . . , the False Clafas has authorized both the Attorney General
and privatequi tamrelators to recover from personfiovmake false or fredulent claims for
payment to the United State§&taham Cty. Soil & Water Conseii@n Dist. v. U.S. ex rel. Wilspn
559 U.S. 280, 283 (2010). Tigai tamprovision creates an incengivor private individuals who
become aware of fraud on the government to bhag fraud to light, irexchange for a share of
the recovery—which, pursuant to 31 U.S.C.2%@a)(1), can include both treble damages and
penalties.See State Farm Fire & Cagfo. v. U.S ex rel. Rigspyt37 S. Ct. 436, 440 (2016)
(observing that “[t]his system @esigned to benefit both the melaand the Government.”). On
August 1, 2013, one sucjui tamrelator, Gregory M. Goodmafiled an FCA Complaint against
his employer, Arriva Medical, LLC, and the comgahat acquired it, Alere, Inc. (Docket No. 1
11 4, 10.) He accused the companies of “six distiut related schemés defraud the federal
government.” id. 1 11.)

Among Goodman’s allegations was that théeddants, who provide diabetes supplies
such as glucose meters and test strips, impsopaived or forgave Medicare Part B patients’
copayment and deductible obligations, which then@laint characterized as a form of kickback
that would give rise to FCA liabilityld. 11 7, 13, 41.) As the Degiment of Health and Human

Services Office of the Inspector @ral (‘HHS-OIG”) has explained,



42.U.S.C. 8§ 1320a-7a(a)(5) prohibits argmm from offering or transferring

remuneration to a beneficiary that symdrson knows or should know is likely to

influence the beneficiary torder items or services from particular provider or

supplier for which payment may be maagieder a Federal hehlcare program.

“Remuneration” is defined as includiregwaiver of coinstance and deductible

amounts, with exceptions rfaertain financial hardshigvaivers, which are not

prohibited.
(Id. 1 41 (quoting HHS-OIGBlood Glucose Test Strips: Markeg to Medicare Beneficiaries
OEI-03-98-00231 (June 2000)).) Accordingly, influetgcia patient’s choice of diabetes supply
vendors by waiving his copays is, thgament goes, an uawful kickback. [d.) Pursuant to the
Anti-Kickback Statute (“AKS”), a claim for payemt under a federal healthcare program “that
includes items or services resulting from alaiion of the” AKS’s anti-kickback provisions
“constitutes a false or fraudulieciaim for purposes of” thECA. 42 U.S.C. § 1320a-7b(g).

The Complaint pleaded six counts under the F@i#h each count representing a different
theory of liability encompassing nune&is Medicare claims over timdd( 11 204-52.) It also
pleaded claims for unjust enritient under Tennessee common lad. {{ 253-57.) In addition
to the copayment/deductible waiver and forgiveness allegatiGo®dman alleged that
Arriva/Alere routinely billed forglucose meters that it knew were likely to be disallowed under
Medicare because the program haeady paid for a glucose meter for that patient in the last five
years. The company would then writl most or all of the patient’s liability for the glucose meter
when Medicare denied payment, resulting in andtven of kickback with regard to the patient’s
continued use of Arriva/Ale for other suppliesld. 1 68, 121.)

A qui tamcomplaint under the FCA “shall be filen camera, shall neain under seal for
at least 60 days, and shall not be served on ttemdi@nt until the court so orders.” 31 U.S.C. 8

3730(b)(2). “The Government may, for good causang, move the court feextensions of the

time during which the complaintmeains under seal . . . .” 31 U.S.C. § 3730(b)(3). Eventually,



however, the Government faces a cleoit must either inform the cduhat it wishes to “proceed
with the action, in which case” the Government wikgaver the litigation; or it must “notify the
court that it declines to take over the actiorwimch case the person bringing the action shall have
the right to conduct the action.” 31 U.S.C. § 3131 (A)—(B). In the years following Goodman’s
filing of his Complaint, the Government receivadnumber of extensions of the seal and the
window for intervention, in ordeto allow it to pursue its ingigation of the defendantsS€e,
e.g, Docket Nos. 21, 29, 36, 40, 44, 48, 52, 66.)

For the first few years of éhGovernment’s investigation, it apparently had no knowledge
of any connection between the activities it wagestigating and Albin or Grapevine, who had not
yet been named as defendamtsFebruary of 2017, however, aits to and from Albin “were
produced by Arriva and Alere tbhe government” as part o§itnvestigation. (Docket No. 121 11
351-53.) The Government issued aldinvestigative dmand, or “CID,2 to Albin, pursuant to
which he provided testimony on April 30, 2018l. (] 354.) During the s&timony, Albin admitted
that, while he had been a cortant for Arriva, heamong other things, creal a policy of not
sending a bill to customers who owed lesantt$5, developed a policy of giving customers
“courtesy adjustments” to their amounts owettj aersonally directed employees to “write off”
customer debtld. 1 355.) He also explained in his testimy that he had performed his consulting
work for Arriva through 8 company, Grapevindd( 1 356.)

On May 14, 2019, the Government filed a Cormytn-Intervention, in which it named as
defendants, not only Arriva andllere, but also Albin, as amdividual. (Docket No. 76.) On

August 1, 2019, the Government filed an Amen@ednplaint-in-Intervention adding Grapevine

2 The FCA allows the Government to issue civiVestigative demands, or “CIDs,” for documents,
testimony, or answers to interrogatories if it “haason to believe that any person may be in possession,
custody, or control of any documentary material orrimf@tion relevant to a falsgaims law investigation.”

31 U.S.C.A. § 3733(a)(1).



as well. (Docket No. 121.) According toethAmended Complaint-tintervention, “Albin,
through . . . Grapevine, has been a reimbursenoaisudtant to Arriva anélere, and, for a period,
oversaw and directed Arriva’s suission of claims to Medicare.Id. § 1.) According to the
Government, [tlhrough his position as a consultartrriva and Alere, Albin, among other things,
directly and indirectly commueoated with and provided dirgon to Arriva employees who
worked at Arriva’s Antioch call center about whet they could agree farovide beneficiaries
free glucometers or waivapayment obligations.ld. 1 38.) The Governmeptovided examples
of Albin directing, overseeing, or being otherwisealved in or aware dhe policy of writing off
or declining to collect opatient liabilities. Iid. 1 169, 174, 186, 209, 219.)

The Amended Complaint-in-Intervention is eatirely clear with rega to the breakdown
of Albin’s duties over timelt alleges, generally:

From 2009 until December 2017, Albin was a ettt for Arriva and Alere. For

years, Albin oversaw Arriva’'s effort® seek reimbursement from Medicare for

diabetic testing supplies sold to bengfries of Medicare, including submitting

claims to Medicare on Arriva’s behalilbin also oversaw Arriva’s process for

writing off the cost of “free” or “no cosglucometers and copayment waivers.
(Id. 1 33.) Albin and Grapevine argue, however, thatAmended Complaint-in-Intervention does
not allege any specificeimbursement-related sponsibilities for Albinafter the Fall of 2011,
when Arriva was sold to AlereSgeid. 11 1, 30.) The Complaint quotas internal email from
Albin in November 2011, explainintat the company’s “collection efforts on patient balances are
very soft,” and it “would never put time aedfort into an aggressive collectionlt( 1 209.) The
Complaint also cites an emdibm Albin in October 2012 relad to Medicare billing, which
included statistics confirming Arriva/Alere’s very low collection rate from Medicare patients, as

well as an October 2012 presentation that Mlditended in which the company’s recoupment

policies, including writeoffs, were discussdd. ([ 222—-24, 279-82.) After th@particular dates,



there are not specific allegationsAdbin’s involvement in the schemether than that he continued

to work with the company as a consultant and been an architect ¢fie underlying practices,
which continued for several more years, until at least November 2016 and possibly thelgafter. (
12)

Count | of the Amended Complaint-in-émention is an FCA claim based on the
submission of false claims to Mieare, pursuantto 31 U.S.C. § 3729(a)(1)(A). Count Il is a claim
based on the making or using ofstarecords materidab a false or fraudulérMedicare claim,
pursuantto 31 U.S.C. 8§ 3729(a)(1)(B). Count Ifoisconspiracy under the FCA, pursuant to 31
U.S.C. § 3729(a)(1)(C). Counts IV and V are, respebtjfor unjustenrichment and payment by
mistake. (Docket No. 121 11 391-419). Albin and Grayeelhave now askeddttourt to dismiss
the claims against them on the Isatsiat they are untimely. In theexrnative, they argue that the
Government has failed to plead causes of actiamagthem with sufficienparticularity. (Docket
No. 128.)

[I. LEGAL STANDARD

In deciding a motion to dismider failure to state a claim under Rule 12(b)(6), the court
will “construe the complaint in the light most faabte to the plaintiff, accept its allegations as
true, and draw all reasonable infieces in favor of the plaintiff.Directv, Inc. v. Treesm87 F.3d
471, 476 (6th Cir. 2007)nge v. Rock Fin. Corp281 F.3d 613, 619 (6th Cir. 2002). The Federal
Rules of Civil Procedure require only that a ptéi provide “a short angblain statement of the
claim that will give the defendant fair noticewfiat the plaintiff's claim is and the grounds upon
which it rests."Conley v. Gibson355 U.S. 41, 47 (1957). The cburust determine only whether

“the claimant is entitled to tdr evidence to support the claim$6t whether ta plaintiff can



ultimately prove the facts allegeSwierkiewicz v. Sorema N,A34 U.S. 506, 511 (2002) (quoting
Scheuer v. Rhode416 U.S. 232, 236 (1974)).

The complaint’s allegations, however, “mustdr@®ugh to raise a right relief above the
speculative level.Bell Atlantic Corp. v. Twombjy650 U.S. 544, 555 (2007). To establish the
“facial plausibility” required td'unlock the doors of discovery,” gplaintiff cannot rely on “legal
conclusions” or “[tlhreadbare ri¢als of the elements of a csi of action,” but, instead, the
plaintiff must plead “factual coant that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct allegefishcroft v. Igbal 556 U.S. 662, 678-79 (2009).
“[O]nly a complaint that states a plausiblaioh for relief survives a motion to dismissd. at
679; Twombly 550 U.S. at 556.

Rule 9(b) of the Federal RulesCivil Procedure states thathen pleadindraud, “a party
must state with particularity ¢hcircumstances constituting fraud.” The Sixth Circuit has explained
that, while Rule 9(b) imposes a heightened stahydbhe underlying purpose tfe rule is to serve
the same ends as the generabgding requirements of Rule 8:

[Rule 9(b)] should not beead to defeat & general policy of “simplicity and

flexibility” in pleadings contemplated by tlreederal Rules. Rather, Rule 9(b) exists

predominantly for the same purpose as Bule provide a defendant fair notice of

the substance of a plaintiff's claim in order that the defendant may prepare a

responsive pleading. Rule 9(b), howevespaleflects the rulemakers’ additional

understanding that, in cases involving fraud and mistake, a more specific form of
notice is necessary to permit a defant to draft a responsive pleading
United States ex rel. SNAPP, Inc. v. Ford Motor, G82 F.3d 496, 504 (6th Cir. 2008) (citations
and quotation marks omitted). “So long as a [plaintiff] pleads sufficient detaterams of time,
place, and content, the nature of a defendémtiglulent scheme, and timgury resulting from the

fraud—to allow the defendant to prepare a respormeaing, the requirements of Rule 9(b) will

generally be met.ld. “Where a complaint alleges ‘a mplex and far-reaching fraudulent



scheme,’ then that scheme must be pleadedpaitiicularity and the complaint must also ‘provide
examples of specific’ fraudulésonduct that are ‘representatisamples’ of the schemeaJhited
States ex rel. Marlar v. BWXT Y-12, L1825 F.3d 439, 444-45 (6th Cir. 2008) (quotihgted
States ex rel. Bledsoe@mty. Health Sys., Inc501 F.3d 493, 510 (6th Cir. 2007)).

1. ANALYSIS

A. Statute of Limitationsfor FCA Claims

As many courts have observed, the generalisuthat “[s]tatute-of-limitations defenses
are [more] properly raised iRule 56 motions [forsummary judgment], rather than Rule
12(b)(6) . . . motions, because ]'[plaintiff generally need noplead the lack of affirmative
defenses to state a valid claimiMiunson Hardisty, LLC v. Legacy Pointe Apartments, L3%D
F. Supp. 3d 546, 567 (E.D. Tenn. 2019) (quokaglin v. Kroger Ltd. P’ship,INo. 3:14-cv-669,
2015 WL 1298583, at *4 (W.D. Ky. Ma23, 2015)). However, if it iSapparent from the face of
the complaint that thanbe limit for bringing the claim[s] hapassed,” then the plaintiff, if it
wishes to avoid dismissdlas an “obligation to plead factsamoidance of the atute of limitations
defense.”Bishop v. Lucent Techs., In&20 F.3d 516, 520 (6th Cir. 2008) (quotiHgover V.
Langston Equip. Assocs., In@58 F.2d 742, 744 (6th Cir. 1992)). @fh“the allegations in the
complaint affirmatively Bow that a claim is timbarred,” then “dismissig the claim under Rule
12(b)(6) is appropriate Cataldo v. U.S. Steel Cor®76 F.3d 542, 547 (6th Cir. 2012)

“The False Claims Act contains two limitationgipes that apply to... an action asserting
that a person presented falsairls to the United States Gaomenent. The first period”—found in
31 U.S.C. § 3731(b)(1)—"“requires that the actionbbeught within 6 year after the statutory
violation occurred. The second period”—found3h U.S.C. § 3731(b)(2)—"requires that the

action be brought within 3 years aftee United States official @inged with the responsibility to



act knew or should have known théesant facts, but not more tha® years aftethe violation.®
Cochise Consultancy, Ing. U.S. ex rel. Huptt39 S. Ct. 1507, 1510 (2019 the two methods

of calculation yield different dates, “[w]hicheveeriod provides the later date serves as the
limitations period.”ld.

Albin and Grapevine argue that neither statute of limitations petimét claims against
them. They argue first that there are no allegataainst them, pleaded with particularity, after
2011 or, at the latest, 2012. Accimigly, they argue, the base girar statute olimitations had
already elapsed by the time the Governmdled fits Complaint-in-Intervention. Albin and
Grapevine argue next that thev@rnment cannot rely on the extied statute oftnitations based
on the date from which “the United States official charged with the responsibility to act knew or
should have known the relevant facts,” because, by the Government’'s own account, it had
ostensibly been investigating Wura and Alere for years befospposedly discovering Albin’s
role in the companies’ inner wangs. Albin and Grapevine argubat, at leaswithout facts
pleaded explaining why it took dong to learn of Albin and Grapie, it is simpy implausible
that that represented a reasonable delay, givesupposed centrality Albin allegedly had in the
underlying fraudulent scheme. They pobut that the Government doeot allege particular facts
regarding its due diligence, or lack thereof, in performing its investigation, which Albin and
Grapevine suggest renders the Government an@btely on the discovery-based window for
filing its claims.

The Government responds to the argumbmgitélbin and Grapevinén two ways. First,

the Government disputes that the cutoff datekaims against Albin for purposes of the six-year

3 Although the Supreme Court has never definitively resmbbihe issue, “the United States official charged
with the responsibility to act” is typically construedrefer to “the Attorney General (or his delegate).”
Hunt, 139 S. Ct. at 1514.



statute of limitations was in 2011 or 2012. The Goreent argues that it has pleaded that Albin
was the architect of Arriva’'s scheme and thatbstinued working with Arriva as a consultant
until December of 2017, during v time Arriva/Alerecontinued executing his scheme and
submitting kickback-tainted ke Medicare claims. The sp#ci communications that the
Government cites, it argues, anerely supportive details establishiAlbin’s rolein the scheme,
not outer temporal bounds his involvement. Next, the Governmia@rgues that, even with regard
to kickback-tainted Medicare claims filed moreuthsix years before its inclusion of Albin and
Grapevine in the case, it is entitled to the FE€Aktended statute of linations because it could
not reasonably have known about Albin’sGrapevine’s involvemadrearlier than it did.

Neither issue can be resolved on a motiodismiss. With regard to the date range for
which Albin can be held responsildftar Arriva/Alere’s ations, it may well behat there is some
point after which his lack ofontinued involvement in recougmt practices would cause his
potential FCA liability to cease. However, tREA reaches not only the entity or person who
submits a false claim, but one who “causes” a fl$eaudulent claim “to be presented” or “causes
to be made or used, a false netor statement material to dda or fraudulent claim.” 31 U.S.C.

§ 3729(a)(1)(A)—(B). Nothing in thglain language of the statute pretes the possility that an
individual's actions on one date midicause” a false claim on a later date.

Delineating when the FCA'’s provisions regaglolaims “caused” by a defendant translate
to individual liability on behalbf an executive or consultantrche a complex and difficult task.
See, e.g.United States v. Bourseab31 F.3d 1159, 1169 (9th Cir. 2008) (upholding finding of
FCA liability against company’s president because of his role in the underlying scheme). From the
face of the Complaint, it is plausible that Allsrculpability extended toithin the six-year base

limitations period under th FCA. Moreover, the @&ernment is correct that the date-specific

10



details that it has included regarg Albin are precisely the typs corroborative and explanatory
facts that Rule 9(b) encoumrg (and arguably qeires), and the Amended Complaint-in-
Intervention does not preseihiose facts as establishing theyodhtes of Albin’s involvement.
Rather, the Complaint-in-Intervention descritzetong-running scheme of which Albin was a
principal architect, regardless whether he may havead shifting job dutiesA more detailed
parsing of his culpability oveimhe would be more appropriate amotion for summary judgment.
Similarly, while Albin and Grapevine raise legitimate concerns about the length of the
Government’s investigation and how long it took the Government to uncover Albin’s involvement,
the court cannot jump to the cdmsion that the amount of timetdok to become aware of Albin
and Grapevine was unreasonable. The Goverrigiamgestigation was uraibtedly complex, and,
without a more detailed understanding of the investigation’s course, as well as any potentially
more expeditious alternatives, the court cameath a conclusion regarding how long it would
have taken a reasonable governnmamstbr to know to file claimsgainst Albin and Grapevine.
Moreover, although the Government had an olibgato plead fraud with particularity and to
plead claims that were not facially untimely, itsn@ot required to pleaglvery detail necessary to
allow the court to adjudicate asiite of limitations affirmative defense. The Amended Complaint-
in-Intervention establishes that the timeliness issw@eplausibly contestable issue of fact, which
is enough to defeat a Motion to Dismiss.

B. Pleading Fraud with Particularity

Albin and Goodman argue nextatithe Government has failéal allege, withsufficient
particularity, that they violated the FCA. Speaitiy, they argue that the Government has failed
to tie them to any particular false claims butnaist, a broadly objectionabpolicy that led to the

filing of allegedly false claims bthe other defendants in this case. When pursuing claims against

11



multiple defendants, “a fraud claim requires spedalfiegations as to eh defendant’s alleged
involvement . . . 'N. Port Firefighters’ Pension-Lo¢@ption Plan v. Fushi Copperweld, Inc.
929 F. Supp. 2d 740, 773 (M.D. Tenn. 2013) (Haynek).QViere “‘group pleadg’ . . . fails to

meet . . . [Rule] 9(b)’s spdaiity requirements . .. .D.E.&J Ltd. P’ship v. Conaway84 F. Supp.
2d 719, 730 (E.D. Mich. 20033ff'd, 133 F. App’x 994 (6th Cir2005). Albin and Arriva argue
that the Government has merely used a fevgatiens about internal goorate decision-making
to dress up what is, otherwise, a complaint impssibly group pleading Ility under the Act.

As Albin and Grapevine point out, the FCA “attaches liability, not to the underlying
fraudulent activity or tahe government’s wrongful paymeriut to the claim for payment.”
Sanderson v. HCA-The Healthcare C#47 F.3d 873, 877-78 (6th Cir. 2006) (quotivgited
States v. Rivereb5 F.3d 703, 709 (1st Cir. 1995)). Accordingly, even if an unlawful activity has
taken place, the FCA will not provide the appropriate enforcement mechanism unless the
defendant has been sufficiently tied taclaim for payment under a government program or
contract. As the court has already discussedelewy the FCA provides ritiple avenues through
which the connection between the defendant amdltiim can be made dluding by showing that
the defendant caused another party to submit a false claim.

The Amended Complaint-in-Intervention alleges that Albin was central in formulating and
adopting Arriva’s recoupmentnd billing policies with regardo Medicare patients, and those
policies are the core of the kickback allegations on which the Government’s allegations are alleged.
The policies at issue, moreover, are not mesgyne attenuated form of illegality that the
Government is trying to shoehdmio allegations abouwtiaims submission. Recoupment of patient

liabilities is central to the claims and billijyocess. The Government’s allegation that Albin

12



designed and put those policies ingalds also inherently an allegatithat he caused claims to be
submitted that violated the AKS.

Generally speaking, a plaintiff seeking to cdynwith Rule 9(b) must “allege the time,
place, and content of the allegeksrepresentation” at issuBledsoe 501 F.3d at 504 (quoting
U.S. ex rel. Bledsoe €mty. Health Sys., Inc342 F.3d 634, 643 (6th ICi2003)). When the
plaintiff alleges a wide-rangg scheme involving numerous ssgmatic misrepresentations,
however—for example, where the Governmédiletges that a healthcare provider was submitting
or causing to be submitted thousawndfi€laims that were all fagsfor the same reason—then that
requirement is relaxed to require the plaintifptead “representative” examples, not every single
false claim at issudarlar, 525 F.3d at 445 (quotirgjedsoe 501 F.3d at 510). The Government
met this requirement, including with regardAtbin and Grapevine, bproviding examples of
particular claims tainted by the kickback schetiat Arriva/Alere engaged in but Albin and
Grapevine worked to put ingude. (Docket Nosl21 § 335 & 121-1.) Tén prohibition on group
pleading under Rule 9(b) preverasplaintiff from simply lumping multiple defendants together
without explaining each defendantslpable role. Once the defemdsi respective actions are set
forth, however, there is nothing inherently wronighvwising the same set of examples to support
the allegations against each defendant. The Gowantis allegations, therefore, are sufficient to
defeat a motion to dismiss.

The defendants’ argument that the Government has failed to adequately allege a conspiracy
fails for similar reasonsSection 3719(a)(1)(C), phibiting FCA conspiraciegequires a relator
to plead facts showing that there was a plaagneement ‘to commit a violation of’ one or more
of the FCA subsectionsUnited States ex rel. Ibanez v. Bristol-Myers Squibl &4 F.3d 905,

917 (6th Cir. 2017) (quoting 31 U.S.C. § 3729(a)t))( Albin and Grapevine again argue that

13



there is a distinction between thiederlying kickback scheme ancktrelated false claims. At least

in this case, however, the issues are inextricdlile.nature of a copay waiver/patient forgiveness
kickback scheme is as follows: (1) a servicgpéformed or a drug or piece of equipment is
provided; (2) Medicare is billednd pays for the portion of tigayment for which it is liable,
which excludes, for example, a patient copay or a disallowed service; but (3) the biller never
collects the patient copay or othgatient liability, because thearketing advantage of the free
product is worth more than tikemparatively small amount it walibbtain from patients. Without

the kickback-tainted Medicare claim, failitmcollect from patients would be meregjiying things

away for freeand the entity’s scheme would merely be a way to speedily bankrupt itself. The false
claims, therefore, are an inherentlandispensable part of the scheme.

Albin and Grapevine also fault the Governmientfailing to use partular magic language
regarding, for example, “a spéci statement where [the defgants] agreed to defraud the
government.”U.S. ex rel. Ladas v. Exelis, In&24 F.3d 16, 27 (2d Cir. 2016). What matters,
though, is not the specific langya used, but the acts, commuations, relationships, and
agreements described. The Amended Complathttgrvention describe&lbin and Grapevine,
outside consultants, working tii Arriva to formulate and imipment a policy that involved
improper kickbacks and associatatse claims. Those allegatioae not defective purely because
they were not more specifically shapednrror the language ofomspiracy caselaw. The
defendants’ alleged conspiracy was, thereforenamiracy to violate thECA, and the conspiracy
claims against Albin and Grapevine will not be dismissed.

C. Unjust Enrichment

Albin and Grapevine allege dh the unjust enrichment claims against them both are

untimely and fail on the meritsAlthough the court would typitig look first to whether a

14



plaintiff's claims were utimely, in order to avoid an unnecessaonsideration of merits issues if
they were not timely, the timeliness of the Goweent’s claims in this case depends, at least in
part, on defining what those claims are. Thart, accordingly, will looKirst to the merits.

1. Merits. Typically, when this court considers amjust enrichment claim based on events
that took place in Tennessee, the coupliap Tennessee law ahjust enrichmenSee Freeman
Indus. v. Eastman Chem. C&72 S.W.3d 512, 525 (Tenn. 2005).eTéourts have recognized,
however, that a federal ‘common law’ claim forwstjenrichment is available surrounding certain
federal statutes or payment obligations, witle federal unjust enrichment cause of action
providing a backstop for liability related to thosbligations akin to the backstop that unjust
enrichment and quasi-contractopide for state common law d@tas that are similar to, but
technically fall outside the bounds of, contract |®e&e, e.gFarm Bureau Gen. Ins. Co. of Mich.
v. Blue Cross Blue Shield of Mi¢le55 F. App’x 483, 488 (6th Cir. 2016) (discussing common
law unjust enrichment ithe context of ERISA).

In the context of false claims, a findinguijust enrichment isupported where “(1) the
Government had a reasonable estpgon of paymeni2) [the defendant]l®uld reasonably have
expected to pay;” and “(3) society’s reasonai@ectations of persoand property would be
defeated by nonpaymentJ.S. ex rel. Wall v. Circle Const., LL.Z00 F. Supp. 2d 926, 939 (M.D.
Tenn. 2010) (Haynes, J.) (quotitinited States v. Rogad59 F. Supp. 2d 692, 728 (N.D. IIl.
2006)),aff'd in part, rev’d in part on other grounds sub nom. U.SetxWall v. Circle C Const.,
L.L.C, 697 F.3d 345 (6th Cir. 2012). The “reasonable exbiect’ of payment, in this context, is
the reasonable expectation tha tkecipient of fraudeintly obtained federal funds should not be

expected to retain them, but ratb@repay them to the governmelat; see United States v. Khan
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No. 03-CV-74300, 2009 WL 2461031, at *5 n.4 (ENDich. Aug. 5, 2009) (discussing caselaw
from other circuits regarding unjustredhment under the Medicare program).

Albin and Grapevine allege that the Amled Complaint-in-Inteention does not plead a
claim for unjust enrichment against them becaudesdt not allege that they, as opposed to Arriva
or Alere, actually received any paymentrfrehe Medicare program. €hGovernment responds
that Albin and Grapevine can be held liable forughenrichment becausesth“received part of
the proceeds of Defendants’ Medic&naud in the form ofthe payment of condting fees paid to
them by Arriva.” (Docket No. 134 at 18.) The Gawment argues that thew of unjust enrichment
“allows the victim to follow the proceeds ofetliraud, collecting them from the pocket in which
they land.”United States v. Carel681 F. Supp. 2d 874, 885 (M.D. Tenn. 2009) (Wiseman, S.J.).

The Government is correct that many coursluding those in Tennessee, have held that
“the benefit received by a defeamit need not be direct to ediab an unjust enrichment claim.”
Freeman Indud.72 S.W.3d at 525ee also In re Cast Iron Soil Pipe & Fittings Antitrust Litig.
No. 1:14-MD-2508, 2015 WL 5166014, at *36 (E.Denn. June 24, 2015) (discussing “the
number of courts that have petrad plaintiffs to bring unjusenrichment @dims through an
indirect benefit”). Because the federal law of unjust enrichment tends to generally mirror ordinary
common law, the court concludes tlath a principle is likely apjphble in at least some federal
unjust enrichment cases. That does not, howewegn that a plaintiff can rely on an unjust
enrichment theory to reach every employee orreatdr who happened to have been paid out of
ill-gotten funds. For the Governmetisthave a cause of action aggtia defendant, the defendant’s
retention of the funds must eequitable, such that the goverant would have a reasonable
expectation of repayment. For example, treev€&nment would presumigbhave no reasonable

expectation of repayment fromethvages of innocent cleaning $taho happened to work in an
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office where Medicare fraud was being committidére, however, it is bdged that Albin and
Grapevine were knowing, paid paipants in the alleged wrongifscheme, which could support
a holding that their retention sbme payments might be ineqbie, assuming the payments could
actually be traced to them.

In their Reply, Albin and Grapevine do nosplite the general caselaw that recovery for
indirect unjust enrichment is at least somestirpessible. They argue, however, that the Amended
Complaint-in-Intervention fails to allege thatyaof Arriva/Alere’s dlegedly ill-gotten gains
actually ended up in Albin’s or Grapevine’s pockets. For examplgnited States v. Berkeley
Heartlab, Inc, 225 F. Supp. 3d 487, 503 (D.S.C. 2016),iclwhthe Government cites, the
defendant’s payment was directlgd to the profits of the company that was paid by Medicare;
accordingly, it was possible to draw a clear letween the Medicare pagmis at issue and the
defendant’s own enrichment. Here, no sucleaticonnection is allege However, Albin and
Grapevine have not identified angse stating that that level fokmal connection is required for
an indirect unjust enrichment claim to proceedeast if a similarly cocrete connection can be
established based on the mutual ustderding between the defendants.

Read in the light mogavorable to th&overnment, Albin was paigs a consultant, for at
least some of the time he worked with Arriva/gespecifically to increase its Medicare business
through the kind of scheme at issere. If the facts datimately show that Albin and Grapevine
were, as a practical matter, pagecifically for their work in increasing Medicare payments
through improper means, that may support a cfamunjust enrichment. The court, accordingly,
will not prematurely dismiss those claims basedadailure to plead a claim for liability on the

merits.
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2. Timeliness. As with most timeliness inquiries,dltourt must start by determining the
length of the statute of limitatiorst issue with regard to tH@overnment’s unjst enrichment
claims. The Government cites an opinion from another judge of this district—which the
Government refers to as “preesd from this District” (DockeNo. 134 at 4)—for the proposition
that “the six-year limitationgperiod applies to claims faunjust enrichment and payment by
mistake brought in the context of FCAiates for Medicare fraud or overpaymentarell, 681 F.
Supp. 2d at 885 (Wiseman, S.J.). Of course, as the Government is no doubt aware, “[tlhe general
rule is that a district judgetecision neither bindshather district judge nmdinds” even the same
judge in a different casdlcGinley v. Houston361 F.3d 1328, 1331 (11th Cir. 2004) (citing 18-
134 Moore’s Federal Prac.-Civ. § 134.02). The cagatordingly, must coider the appropriate
statute of limitations itself.

Judge Wiseman, in that earlmase, was persuaded by thasaning of the Seventh Circuit
in FDIC v. Bank One, Waukest&81 F.2d 390, 393 (7th Cir. 1989). That court considered whether
a claim for unjust enrichment urdiederal law should bgoverned by the siyear statute of
limitations associated with contract-based claimsd in 28 U.S.C. § 2418 or the three-year
statute of limitations for torts found in 28 UCS 8 2415(b), concluding, based on a lengthy review
of the historical record, that, because unjust enrasit has its basis in equitable concepts of quasi-
contract, the longer statute of limitatiofsr breaches of contract should appBank One,
Waukesha881 F.2d at 393. This court is, like Judgesgvnan, persuaded. Accordingly, the statute
of limitations for the Government’s unjust enrichmhelaims is six year€Excluded from that six
years are any periods during whitfacts material to the ght of action are not known and
reasonably could not be known by @ficial of the United Statesharged with the responsibility

to act in the circumstansg 28 U.S.C.A. § 2416(c).
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Many of the arguments between the parties regarding the timeliness of the unjust
enrichment claims mirror tharguments regarding the Goverent's FCA claims. Albin and
Grapevine allege that the Governmhshould only be able to retyn dates for whicit specifically
alleged actions by Albin, while the Governmeesponds that those were only supportive facts
offered alongside its allegation that Albin beahared responsibilitior Arriva/Alere’s long-
running kickback scheme due tshole in designing and implentarg that scheme. As with the
FCA claims, the fact that this issue has cdaméhe court on a Rul&2(b)(6) motion favors the
Government. The Amended Complaint-in-Intertren alleges Albin’snvolvement throughout
the relevant period, rendering the claims agddiia not facially untimely, and the court cannot
rule out the possibilitghat the Government is entitled tolling. Accordingly,the issue of the
statute of limitations cannot lbesolved on a motion to dismiss.

The court notes, however, that the Governnséiould not assume that the date range of
these defendants’ liability for unjust enrichmerit tne the same as the date range for FCA claims.
As with the FCA claims, the Govenent argues that Albims an architect of the kickback scheme,
caused false claims to continue to be subnhigeen after his direanvolvement, which the
Government characterizes as a “continuingong® that would allow recovery for unjust
enrichment purposes. (Docket No. 134 (quokegruzzo v. HealthExtras, IndNo. 5:12-CV-113-

FL, 2014 WL 12546371, at *14 (E.D.N.C. Sept2814)). An unjust enrichment claim, however,
would require, not just a continuing wrong agathstgovernment, but also continuing enrichment

by Albin and Grapevine. If, for @mple, a consultant helps a canp to put a fraudulent scheme

in place, receives his one-time payment, and enjoys the spoils of the fraud no further, then his
enrichment will have ended when he got paid, even if the fraud continues for years to come.

Accordingly, for the Government &stablish timely claims of unjusnrichment, it must establish
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not only that the Government wé&armed during the relevantripal, but that those harms were
among those that actually enriched the defenddtisse issues, however, are ultimately better
suited to a motion for summary judgment, and toegenment’s pleadings afacially sufficient

for their claims to continue.

V. CONCLUSION

For the foregoing reasons, the Motion to Dissrfiled by Albin ad Grapevine (Docket

] #mg—

ALETAA. TRAUG ER
UnitedStatesDistrict Ju ge

No. 128) will be denied.

An appropriate order will enter.
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