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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

CYNTHIA GRAY, )
)
)
Plaintiff, )
)
V. ) No. 3:13-00863

) Judge Sharp
CLARKSVILLE HEALTH )
SYSTEM, G.P,, )
)
Defendant. )

MEMORANDUM

Defendant Clarksville Health System, G.®which does business under the name Gateway
Medical Center, has filed a Motion for Summadrgdgment (Docket No. 19n Plaintiff Cynthia
Gray'’s claims under the Family and MedliLeave Act (“FMLA”), 29 U.S.C. 8§ 26 L seq., and the
Tennessee Human Righitst (“THRA”), 4-21-101et seg. Plaintiff opposes thiglotion, at least with
respect to her FMLA claims. (@2ket No. 23). For the reasons that follow, the Motion will be
granted.

I. FACTUAL BACKGROUND

Gateway Medical Center is a Ipitsl located in ClarksvilleTennessee. In 1978, the hospital

hired Plaintiff as a technician. After Plaintfécame a licensed practical nurse the following year,

! Defendant’s Motion to Strike (Docket No. 27¢tBeclaration filed by Plaintiff in support of her
response to Defendant’s Statement of Fact will beedienin the Motion, Defendant seeks to strike certain
paragraphs of Plaintiff's Declaration because tHkgadly contradict her gmsition testimony. While it
is true that a party cannot “avoid[] summary judgmengibyply filing an affidavit that directly contradicts
that party’s previous testimony,” Aerel, S.R.L. v. PCC Airfoils, L.l €18 F.3d 899, 907 {6Cir. 2006),
as this Court has pointed out in other cases, “motions to strike are generally disfavored, and rather than
striking material, a court may ignore inadmissible evidence.” Branch Banking & Trust Co. v. Fidelity Nat.
Title Ins. Co, 2013 WL 6844653, at *5 (M.D. Tenn. Dec. 30, 2013) (collecting cases). Where necessary,
the Court will note apparent discrepancies betweam#f's deposition testimony and her declaration.
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she was employed at the hospital as an LBNe worked in that capacity from 1979 to 2012.

For approximately the last 1@&rs of her employment with thespital, Plaintiff was a staff
nurse on a medical/surgery flodén.March 2012, Plaintiff's immediatsupervisor was Pat Williams,
the director of medical/surgerypérehabilitation. During all relematimes, Plaintiff worked the 7
p.m. to 7 a.m. shift three tirm@ week. The specific work yavaried from week to week.

Plaintiff took FMLA leave several times during her employment at the hospital, including
every year from 2007 to 2011. By March 20PRintiff had receivech number of Employee
Disciplinary Action Notices alleging excessafesences, including a March 9, 2008 written warning
for accruing more than five absences in a Xt period; an Octobdy, 2009 documented verbal
warning for accruing at least simexcused absences in a 1@nth period; a February 17, 2010
written warning for allegedly accmy at least seven unexcused alogs in a 12-month period; and
a May 3, 2011 documented verbal warning for accruing five unexcusedicabsa a 12-month
period.

On April 5, 2012, Jennifer Waldorf, Plaintiff’ sobr supervisor, gave &htiff a final written
warning for allegedly accunfating seven unexcused ahses in a 12-month perigdMs. Waldorf
met with Plaintiff, gave her aopy of the final written warningliscussed with Plaintiff the number
of unexcused absences, and toldrRitiiit was her final written warning.

On May 1, 2012, Plaintiff was dischargéat allegedly accumulating 10 absences in a
12-month period. Those abseneese listed as (1) May 31, 2011, (2) July 26, 2011, (3) August

19-20, 2011, (4) October 19, 2011, (5) Februzty 2012, (6) March 4, 2012, (7) March 16-18,

2 While Plaintiff admits receiving this warning, she claims that some of the absences should have
been FMLA qualifying, or should have been appobggceptions to her wodchedule in accordance with
the hospital’s attendance policy.



2012, (8) March 30, 2012-April 1, 2012, (@pril 25, 2012, and (10) April 29, 2012.

Turning to specifics, Plaintiff was assessedaexcused absence for Sunday, March 4, 2012.
Defendant claims that Plaintiff,ive was scheduled to work the 7 pghift that day, discussed being
absent with Angel Shapman, a supervisor, telitsg Shapman that she would not be at work that
night because her daughter, Ashléiglas in labor at the hospitaPlaintiff claims that she told Ms.
Shapman she would not be in besmahe had been at the hospgitate 11p.m. the night before, and
her daughter was going to havpramature baby. RegardleBdaintiff asked Ms. Shapman what
she could do to have her abseegeused. Plaintiff was told &h she needed to find someone to
cover the shift for her, otherse, in accordance with hospitpolicy, the absence would be
unexcused. Plaintiff did ndind anyone to cover her shfft.

Ashleigh gave birth to a bg boy, Weston, on March 4, 2012. Apart from Weston being
eight weeks premature, the bivtlas a normal delivery and Aglidjh was not placed on any medical
restrictions when she was dischar@eun the hospital three days later.

Plaintiff's next absence fromork occurred on March 16-18012, when Weston was in the
neonatal intensive care unit at Gateway Medical &enwhile Ashleigh staad at the hospital with
Weston, Plaintiff watched her other three grandcéiicat home. Plaintiisked Dianne McGregor,
Defendant’'s Human Reurce Manager, for FMLA or engamcy leave on March 16, 2012, but was

told that the absence was not FMLA qualifying.

3 For the past six years, Plaintiff has residétthWwer adult daughter, Askigh Johnson (age 31), her
son-in-law (and Ashleigh’s husband) Ronnie Jay Johnson, and herlgtdradt Peyton Johnson (age 10),
Bryleigh Johnson (age 6), Camdynn John@we 4), and Weston Johnson (age 2).

* In her deposition, Plaintiff conceded that she did not enetotcall anyone to cover her shift
because she was at the hospital and did not have Wwesrkers’ telephone numbensth her. (Docket No.
17-1, Pf. Depo. at 22). In her declaration filedéaponse to Defendant’s Motion for Summary Judgment,
Plaintiff suggests the contrary, stating “[ijn comptiarwith the Hospital attendance policy, | made efforts
to obtain coverage for these shift{Docket No. 24-1, Pf. Dec. 1 7).
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Plaintiff was next absent from March 3M12 to April 1, 2012 &écause her house flooded,
a condition which was discovered whelaintiff and her family retued from an out-of-state dance
team trip. Plaintiff again antacted Ms. McGregor to ask tiiere was a hospital policy for
“emergency disasters,” but wedormed there was not. Plaiffidid not find another employee to
cover her shift on March 30, and so her absdor that day was listed as unexcused.

Plaintiff was again absent from work on {25, 2012 when hegranddaughter Camdynn
was hospitalized. Camdynn wiasspitalized from April 232012 through April 25, 2012, during
which time Ashleigh stayed atafHospital while Plaintiff took carof her other grandchildren at
home.

Plaintiff was again absent from work on Supdapril 29, 2012. The day before, she and
Jay Johnson took Ashigh to Vanderbilt Psychiatric Hospitalfuening to their home in Clarksville
at 1 a.m. on the 29 Plaintiff informed a supervisor thahe would not be working her shift that
night. She did not git Ashleigh that day.

Under the hospital’s writteteave policy, employees “who have been employed by the
facility for at least twelve mohs, and who have perfoed at least 1,250 hours of service during the
12 months immediately preceding #start date of the requested leare eligible foFMLA leave.”
(Docket No. 17-3 at 16). Excluding the timaiRtiff was out on FMLAleave, Plaintiff worked
1,249 hours and 50 minutes from April 25, 2011 teilA3b, 2012. From April 29, 2011 to April
29, 2012, Plaintiff worked 1,225 hauand 40 minutes at the hospitBluring both periods, Plaintiff
claims she worked more than the requisiBsQ,hours if the time she was on approved FMLA leave
is added to the time she was actually at work.

After Plaintiff’'s absence on Apr29, 2012, she was called to a meeting at the hospital. As
indicated, she was terminated on May 1, 2012 for excessive absenteeism.
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Based upon the foregoing, Plaintiff filed a Cdeapt in the Circuit Court of Montgomery
County which was later removedttus Court. In the ComplainBlaintiff alleges that Defendant
violated both the FMLA and the THRA.

1. STANDARD OF REVIEW

A party may obtain summary judgment if thédmnce establishes there are no genuine issues
of material fact for trial and the moving partyeistitied to judgment as a matter of law. Sed. R.

Civ. P. 56(c);_Covingtorn. Knox Cnty. School Sys205 F.3d 912, 914 {&Cir. 2000). A genuine

issue exists “if the evehce is such that a resmble jury could return a verdict for the nonmoving

party.” Anderson v. Liberty Lobhy77 U.S. 242, 248 (1986). In ruling on a motion for summary
judgment, the Court must congtrthe evidence in the light mdawvorable to the nonmoving party,

drawing all justifiable inferences in his or her favor. Begsushita Elec. Indu€o. v. Zenith Radio

Corp, 475 U.S. 574, 587 (1986).

1. APPLICATION OF LAW

A. FMLA Claims

The Sixth Circuit “recognizes two distincetbries of wrongdoing undére FMLA.” Bryson
v. Reqis Corp.498 F.3d 561, 570 {&Cir. 2007). “The ‘entitlementr ‘interference’ theory” makes
“it unlawful for employers to interfere with or dg an employee’s exercise of her FMLA rights” and
“require[s] the employer to restore the employ@e¢he same or an equivalent position upon the
employee’s return.”_Id “The ‘retaliation’ or ‘discriminatin’ theory, on the other hand . . . prohibits
an employer from discharging or discrimimagtiagainst an employeerfmpposing any practice
made unlawful by’ the Act.”_ld(internal citations omitted). PHiff brings both types of claims,
which the Court now considerstine order presented by the parties.

1. Retaliation



Where a Plaintiff presents no direct evidencdis€rimination or ref&tion, her claims are

analyzed under the familiar McDonnell Douglasirden-shifting framework. Sdgdgar v. JAC

Prod., Inc, 443 F.3d 501, 508 {6Cir. 2006). “[P]laintiff may make out a prima facie case by

showing that (1) she engaged in a statutgpigtected activity, (2) she suffered an adverse
employment action, and (3) there was a caumahection between the adverse employment action
and the protected activity.” Bryspd98 F.3d at 570. “If the plaintiff satisfies her prima facie
showing, the burden shifts to the defendamfter evidence of a legitimate, non-discriminatory
reason for the adversenployment action.”_Id “If the defendant succegdhe burden shifts back
to the plaintiff to showthat the defendant's profél reason is a pretext for unlawful discrimination.”
Id.

As noted in the factual recitation, Defendasgexts that Plaintiff wasrminated because she
had 10 unexcused absences withih2 month period, specificallyl) May 31, 2011; (2) July 26,
2011; (3) August 19-20, 2011; (4) tober 19, 2011; (5) February 22012; (6) March 4, 2012; (7)
March 16-18, 2012; (8) March 3B012-April 1, 2012; (9) April 252012; and (10) April 29, 2012.
Defendant has provided its ration&be deeming those dates unexedsbsences and, in response,
Plaintiff challenges only four of those dates.

Plaintiff first argues that her absence frémgust 19-20, 2011 shoulthve been excused
because she “requested an appdoakesence from her work schedule. due to the death of the
father of her children” and notes that “bereavement leave is enumerated as an “approved exception

to the work schedule.” (DockéNo. 23 at 4). How this admaes Plaintiff's retaliation claim is

unclear because she did not seek BNtave for this period and, in any event, “many federal courts

®> McDonnell Douglas Corp. v. Greg#11 U.S. 792 (1973).
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have held that bereavement leave or absenceirank following the deatlof a family member is

not protected under the FMLA,” Torres v. Inspire Dev. C#814 WL 3697816, at *6 (E.D. Wash.

2014) (collecting cases); see ald&@rown v. J.C. Penney Cor@®24 F. Supp. 1158, 1162 (S.D. Fla.

1996) (“Put simply, if Congreswanted to ensure that employees on FMLA leave could take
additional time off after a familgnember died from a serious hisatondition, it easily could have
said so in the statute”).

In both her declaration and pEsse brief, Plaintiff asserts that she requested leave during
this period so that she could care for hduladaughter “who sufferefiom a significant mental
health condition.” (Docket No. 24-1, &r Decl. 1 4). She does not allégapch less establish,
however, that her employer was informed thas Wee reason she neededve — leave she admits

was requested under the hospgdlereavement policy. Seendonissamy v. Hewlett-Packard Co.

547 F.3d 841, 852 (TCir. 2008) (“[T]he closest thing thfglaintiff] made to a request for medical
leave was a request for time off to attend his nefgh&uneral in India. Tts was not a request for
sick time, however, and it is difficult to construe this as a request for FMLA leave”).

It could be that Plaintiff dputes the August 19-2R011 dates in order to show pretext, that
is, she would not have had ten yogsed absences in a twetmenth period whik purportedly was
the reason for her termination. However, Defendaserts that leave to attend a funeral for an ex-
spouséis not covered by its bereavement poliayd &laintiff has not shown otherwise.

Plaintiff next challenges the Meh 4, 2012 unexcused absencewRlaintiff failed to report

® In her Complaint, Plaintiff specifies the dab@swhich she allegedly was wrongfully denied leave,
but leave to attend a funeral is not among the dilegm As Defendant correctly notes, a party may not
“seek[] to expand its claims to assert new theoriga response to summary judgment[.]” Bridgeport Music,
Inc. v. WM Music Corp.508 F.3d 394, 399 {&Cir. 2007).

" In her deposition, Plaintiff testified that she divorced Ashleigh’s father in 1998.
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to work while her daughter was in labor. Irr lkdeposition, Plaintiff testified that she called Ms.
Shapman and
| told her that we had been there [a tipspital] all nighbecause we had brought
[Ashleigh] in about 11:00 the night befoshe was in labor; she was going to have

a baby; and that | would not be therchuse the baby wasemature; and what
could I do to get it covered.

(Docket No. 17-1, Pf. Depo. at 21-22).

[T]o invoke the protection of the FMLA, aemployee must provide notice and a qualifying

reason for requesting the leave’ — ‘nothingtire statute places a duty on an employer to

affirmatively grant leave withosuch a request or notice by thegdoyee.” Miles v. Nashville Elec.

Serv, 525 F. App'x 382, 385 {6Cir. 2013) (quoting Brohm v. JH Props., Int49 F.3d 517, 523

(6™ Cir. 1998)). The Sixth Circultas “explained that ‘the criticalge for substantively-sufficient
notice is whethethe information that the employeenveyed to the employer was reasonably
adequate to apprise the emplogéthe employee’s request to take leave” covered by the FMLA.

Id. at 386 (quoting Brenneman MedCentral Health Sys366 F.3d 412, 421 {6Cir. 2004)).

“Although the employee need notgessly mention the FMLA, she must ‘give[ ] the employer
enough information for the employterreasonably conclude thatewent described in [the] FMLA

... has occurred.” Id(quoting Hammon v. DHL Airways, Inc165 F.3d 441, 451 (6th Cir.1999)).

Plaintiff did not provide sufficient notice. All sisaid was that she had been up all night, that

her daughter was in labor with a premature bahg,that she wanted to know what she could do to

have her shift covered. Se@ruz v. Publix Super Mkts., Inet28 F.3d 1379, 1385 (4 Cir. 2005)
(insufficient notice provided where plaintiff “merely expsed her desire to assist her adult daughter
during the birth of her grandchild This deficiency in notice isompounded by the fact “that being
pregnant, as opposed to being ire@fated because of pregnancyas a ‘seriouiealth condition’
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within the meaning of the FMLA,” and “[t]hughe protections of the FMLA do not extend to an
employee taking leave to care for bisher adult child simply becaustet child is pregnant, unless,

for example, that child is incapéated due to the pregnancy.”. lat 1384; sealsq Spees v. James

Marine, Inc, 617 F.3d 380, 396 {&Cir. 2010) (“unanimous holdingf the federal courts” is that

“pregnancy, by itself, does not caitste a disability under the ADA”). This is because “[tjle FMLA
authorizes leave to care forchild 18 years of age or oldenly if the child is suffering from a
serious health conditioend ‘incapable of self-care becausesofental or physical disability™”; it

“does not entitle an employee to leave in otdecare for a grandchild.”_Novac v. MetroHealth

Med. Ctr, 503 F.3d 572, 581 {6Cir. 2007) (emphasis in original) (quoting 29 U.S.C. §
2611(12)(B)). Plaintiff has nahown that Ashleigh was incapaloiecaring for herself on March
4, 2012, or that Defendant was so informed.

Finally, Plaintiff argues that April 25 ar@2b, 2012 absences should have been deemed
excused under the FMLA. Howevd#ris argument fails at the outdeecause she has not shown that
she was qualified for FMLA leave on those dates.

“To be an ‘eligible employee’ under the [FMLan employee musdtave worked for her
employer for at least twelve months and musehaompleted ‘at leadt, 250 hours of service with
such employer during the previal®@-month period.”” Ricco v. PotteB77 F3d 599, 601 n.2{€ir.
2004) (quoting 29 U.S.C. § 2611(2)(A)). Accordindpefendant’s record, from April 25, 2011 until
April 25, 2012, Plaintiff worked 1,249 hour and ®inutes at Gateway Mical Center and from
April 29, 2011 until April 29, 2012, she worked 1,225 hours and 50 mifutes.

Plaintiff does not challenge the accuracy of Defnt’'s record, or its calculations. Rather,

8 The approximately 25 hour period between theseperiods is apparently due to the fact that
Plaintiff did not work the last four days of the second period.
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she argues that the hours are “clearlgispute” because “Plaintiffid not receive appropriate credit
hours for 12/9/2011, 12/15/2011, a3/d1/2012, dates conceded byf@wlant to be proper FMLA
qualifying dates.” (Docket No. 239}). However, “[p]aid vacatiomolidays, sick leave, and FMLA

leave are not included in the 1,250 hour calcofati Lyons v. North East Ind. Sch. Dis277 F.

App’x 455, 457 (% Cir. 2008) The Sixth Circuit has explained:

To qualify as an “eligible employeeinder the FMLA, the employee must have
actually worked 1,250 hours. Although tREILA does not define the term “hours
of service,” section 2611(2)(C) directewts to the Fair Labor Standards Act
(‘FLSA’) 29 U.S.C. § 2611(2)(C);_Muhler v. Dunlap Mem’l Hosp485 F.3d 854,
857 (8" Cir. 2007) (“In calculating théhours of service,” the Act [FMLA]
incorporates by reference the legal staddaset forth in § 7 of the Fair Labor
Standards Act (“FLSA”), 29 U.S.C. § 20). However, the FLSA also does not
define the term “hours of service."Nonetheless, the FMLA’s implementing
regulations clarify that “[the determimg factor is the numbef hours an employee
has worked for the employer withinghmeaning of the FLSA.... [A]ny accurate
accounting of actual hours worked under FLS#isciples may based.” 29 C.F.R.

8§ 825.110(c)(1) (emphasis added). Morepwhis court has cited Plumley v.
Southern Container, Inc303 F.3d 364, 372 {4Cir. 2002) for the conclusion that
“hours of service,” “include only those hours actually worked in the service and at
the gain of the employer.” Mutchle485 F.3d at 858 (holdinpat extra unworked

hours for which a hospital employee was compensated based on her willingness to
work weekend shifts did nabnstitute “hours of seize” under the FMLA and thus

the employee was not eligible for FMLA&dve). Thus, to qualify as an “eligible
employee”under tle FMLA, [plaintiff] must prove that he actually worked 1,250
hours.

Saulsberry v. Fed. Express Coifb2 F. App’x 424, 429 {6Cir. 2014); sealsq McArdle v. Town

of Dracut Pub. Sch732 F.3d 29, 33 f1Cir. 2013) (“both the applicébdregulations and case law

support th[e] proposition that ‘hous§service’ means hours actualprked”). Plaintiff has simply
not shown that she actually worked 1,250 hourgduhe 12 months preced) either April 25 or

April 29, 2012, which is an essential elememtldoth her retaliation and interference clafins.

° Unlike Plaintiff, the Court does not find Defdgant’s FMLA policy ambiguous even though, after
setting forth the 12 month/1250 hour requirements, it states in the next sentence that the “12 months need not
be consecutive.” Thisis in keeping with FMLA regulations which indicate that “[the 12 months an employee
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The Court recognizes that at least with restettte April 25, 2012 date, Plaintiff misses the
requisite number of hours by the slimshef margins. But[t]he statutory texis perfectly clear”
and “[t]he right of family lea& is conferred only on employeeBmhave worked at least 1,250 hours

in the previous 12 months.” Dmeyer v. Comerica Bank-Illinai®23 F.3d 579, 582 {TTir. 2000).

As a consequence, an employd® worked only “1,248.8” or “249.8” hours — “an admittedly
tiny .2 hour[]” shortage — (as here) in the proéegd.2 months is not agligible employee under

the FMLA. Pirantv. U.S. Postal Servjéet2 F.3d 202, 207 {TCir. 2008);_segMutchler, 485 F.3d

at 857 (plaintiff not an “eligible employee” wherxords show that she “had only worked 1,242.8
hours in the preceding year”).

Even apart from failing to show that she aas'eligible employee,” Plaintiff has not shown
that her absences on either April 25 or April 2012 were covered by tiMLA. With regard to
the former, it is not cleawhat Plaintiff told her employer butshestified in hedeposition that her
granddaughter Camdynn was in thephtad and that Ashleigh and heusband stayed at the hospital

while Plaintiff stayed at home takeare of her three other grandchildfénAs already noted,

must have been employed by an employer need not be consecutive months.” 29 C.F.R. § 825.110(b). Nor
is the fact that Defendant uses a rolling period probtierhacause “[e]mployers, for their part, ‘are permitted

to choose any of . . . [four] methods of determirtimgg 12 month period in which the leave entitlement . . .
occurs,” including “the ‘rolling’ method.”_Thom v. Am. Standard, 866 F.3d 968, 973 (&Cir. 2012)

(quoting 29 C.F.R. 825.200(b)). As for calculating hotjtfe determination of whether an employee has
worked for the employer for at least 1,250 hours in the past 12 months and has been employed by the
employer for a total of at least 12 months must be raaas the date the FMLA leave is to start.” 29 C.F.R.

§ 825.110(d).

9 In her declaration, Plaintiff states that steswnable to attend work as a result of her “daughter’s
mania and mental instability” and that her daughteuld not complete any of her normal activities of daily
living without direct supervision.” (Docket No. 24-1 aP3, Decl. 1 9). Leaving aside that Plaintiff testified
in her deposition that Ashleigh spent the days @eidynn was in the hospital at the hospital which
Gateway Medical Records show to be April 23-25, 2012, and that she concedes in response to Defendant’s
Statement of Facts that “[d]uring those days, Ashleigh stayed at the hospital while Plaintiff took care of her
other three grandchildren at home” (Docket No. 248t Plaintiff’'s statement in her declaration that
Ashleigh was unable to care for herself as of tHec@itradicts her deposition testimony that, prior to her
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however, the FMLA does not encompass é&tovcare for grandchildren. Nov&®93 F.3d at 581,

Brannan v. Unified Sch. Dist2013 WL 120163, at *5 (D. Kan. 2013) (same).

As for the absence on the"2®laintiff testified that she infmed a supervisor that Ashleigh
was admitted to the psychiatric ward at Vandéeth# previous day and that she would not be to
work that night. Plaintiff admiéd that she did not go back te thospital that day (for her scheduled
shift), arguing in her brief that “she was physicalhd emotionally spenhd incapable of providing
medical care for her 12-hour shift.” (Docket 8.at 7). Rather,[tlhroughout the daytime hours
of 4/29/2012,” she “began strategigia plan of physicand mental health fder daughter.” (1d.

This does not qualify for FMLA leave. Sd@verley v. Covenant Trans., In@78 F. App’x 488,

494 (8" Cir. 2006) (citations omitted)The “FMLA does not covegvery family emergency” but
rather allows leave toare for a child with a serious medicaindition; “routine activities do not
qualify as ‘physical or psychological care under the FMLA,” nor does “[m]erely vising a sick
relative[] . . . fall withinthe statutes parameters’).

Plaintiff has not establishedposima facie case of retaliation under the FMLA. Even if she
had, Defendant has offered a legitimate, nonliettaty reason for her dcharge — ten unexcused
absences in a twelve month period/hich Plaintiff has not shown tee pretextual. In this regard,
Plaintiff's assertion that her termination violated the terms of her final written warning fails.

In the April 5, 2012 warning, Plaintiff wasformed that she had already “accumulated 7
unexcused absences in [the]ling calendar year,” that it veaher “final written warning for
absences” and that “another call-in will lead to teation.” (Docket 17-1 at 32). After the issuance

of the warning, Plaintiff had two call-ins, Ap@b, and April 29, 2012, and since she was neither a

commitment on April 28, 2012, Ashleigh could bathe hé&rdetss herself and groom herself. (Docket No.
30, Pf. Depo. at 56).
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“qualified employee,” nor were the absencesared by the FMLA heabsences were properly
deemed unexcused and the termination was in aacoedvith the final written warning. Moreover,
Plaintiff's dismissal was in ke@m with Defendant’s written policthat provides: “If an employee
accumulates seven or more ‘Inciteeof Absence’ and/or ‘“Tardyh a rolling 12-month period for
any reason except an approved leave of abs#meesmployee will be subject to termination.”
(Docket No. 17-3 at 6).

2. Interference

“If an employer takes an employmt action based, in whole iorpart, on the fact that the
employee took FMLA-protected leaythe employer has denied #maployee a benefit to which he

is entitled,” Wysong v. Dow Chem. C®03 F.3d 441, 447 (6th Cir. 2007), and violated the

interference prong of 29 U.S.C2815(a)(1). “Because an employ&erferes with an employee’s
exercise of FMLA rights whenevére employee does not receivetigts that are due to her under

the statute, the intent of the employer is irreféta whether an FMLAiolation has occurred under

the interference theory YVallner v. Hilliard 2014 WL 5488172, at *4 {&Cir. Oct. 31, 2014). Still,
“the FMLA is not a stricliability statute,” even under the interference prong, Edt#8 F.3d at 508,

and the Sixth Circuit has madkear that the McDonnell Douglgmradigm applies “to both . . .

interference and retaliation claimsfider the FMLA,_Donald v. Sybrinc., 667 F.3d 757, 762'(6

Cir. 2012).

“To establish a prima facie case of FMLA intediece, [Plaintiff] must show that “(1) she
was an eligible employee; (#)e defendant was an employerda$ined under the FMLA; (3) the
employee was entitled to leave under the FMLAtk¢ employee gave the employer notice of her
intention to take leave; and (5) the employaridd the employee FMLA benefits to which she was

entitled.” Donald v. Sybrdnc. 667 F.3d 757, 761{&ir. 2012) (quoting, Killian v. Yorozu Auto.
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Tenn., Inc, 454 F.3d 549, 556 {6Cir. 2006)). “Although an empyer’s intent is not directly

relevant to the entitlement inquiry[,] . . témference with an employee’s FMLA rights does not
constitute a violation if the employer has a fiegate reason unrelated to the exercise of FMLA

rights for engaging in the chahged conduct.”_Grace v. USCAB1 F.3d 655, 670 {&Cir. 2008)

(internal citation omted) (quoting_Edgar443 F.3d at 507). “If the @endant proffers such a
justification, then the plaintiff may seek tebut it by a preponderance of the evidence” which
“show(s] that the proffered reason (1) has no basis in fact, (2) did not actually motivate the
defendant’s challengednoduct, or (3) was insufficient twarrant the challenged conduct.”.Id

(quoting Wexler v. White’s Fine Furnityr817 F.3d 564, 576 {6Cir. 2003)).

For the reasons already mentionecklation to her retaliatioriaim, Plaintiff's interference
claim fails. With regard to eaaf the absences she disputesjmiff was not eligible for FMLA
leave because she was eitheramoFMLA-eligible employee, threason for leave was not FMLA
gualifying, and/or she dinot provide Defendantithh sufficient notice foit to reasonably conclude
the absence should have been FMLA-qualifying.
B. THRA Claim
In response to Defendant’s Motion forrBmary Judgment on Plaintiff's THRA claim,
Plaintiff has provided no guments. In fact, the THRA is neten mentioned in her response brief.
The Sixth Circuit’s “jurisprudece on abandonment of claimglsar: a plaintiff is deemed
to have abandoned a claim when a plaintiff fails to address it in response to a motion for summary

judgment.” _Brown v. VHS of Mich., Ing545 F. App’x 368, 372 {6Cir. 2013) (collecting cases).

When a claim is abandoned, thetdet court can “properly declinefp consider the merits of th[e]

claim[.]” Hicks v. Conorde Career Colleg&49 F. App’x 484, 487 {6Cir. 2011). Accordingly,

the Court will grant summary judgmeon Plaintiff's claim under the THRA.
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V. CONCLUSION

The record reflects that Plaintiff was facedhné number of unfortunate incidents in the
spring of 2012. But whether Deféant could haveh®wn more empathy towards an employee of
34 years (even one with a history of unexcused absencesktrantbefendant treated Plaintiff

fairly is not for the Court to decide. SBender v. Hecht's Dep'’t Store455 F.3d 612, 627 {&Cir.

2006) (federal court’s “proper @l is to “prevent unlawful employant practices,” not to “act as

a ‘super personnel departmemyerseeing and second guessingleyer’s business decisions”).
Rather, this Court’s task is to determine wheBiamtiff has presented a triable issue of fact on her
FMLA or THRA claims. Becase she has not, Defendant’s Matifor Summary Judgment will be
granted.

An appropriate Order will be entered.

‘/4@; H%\p

KEVIN H. SHARP \
UNITED STATES DISTRICT JUDGE
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