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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

RUBEN CEDILLO, et al., )
)
Plaintiff, )
) No. 3:13-cv-00869
v. )
) Judge Sharp
TRANSCOR AMERICA, LLC, et al., )
)
)
Defendants. )
MEMORANDUM

Before the Court is Defendant TransCor éoa, LLC’s (“TransCor” or “Defendant”)
Motion for Judgment on the Pleadings. (Dockiet 54). Plaintiffs, imates transported by
TransCor, filed a Response in Opposition to the Motion (Docket No. 57), to which Defendant

replied (Docket No. 59). For thheasons set forth below, Defemtfa Motion will be granted.

. SUMMARY OF THE FACTS

Plaintiffs in this class action case are inmates transported by Defendant for a period of
more than 59 continuous hours on or after February 14, 2006, and who were members of the

class certified in_Schilling v. TransCor Asmca, LLC, 2010 WL 583972 (N.D. Cal. Feb. 16,

2010). The proposed class is estimated tadelapproximately 4,900 persons. (Docket No. 1

at 12). The Complaint lists subclassesrohates transported between 59 and 67 continuous
hours (represented by named Plaintiffs Ruben Cedillo, Alonzo Cleaves, and Terry Houston),
between 67 and 95 continuousum® (represented by namedailtiffs Justin Wright, John

Greenmeier, and John Roussel), and moas t85 continuous hours (represented by named
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Plaintiffs Craig Arno and Leonardugall), as well as subclasses of inmates “whose claims are
timely under California law, including the tolgnprovisions of California Code of Civil

Procedure sections 352 and 352.1.” (Id.).

Defendant is TransCor, a Tennessee corporation and wholly owned subsidiary of
Corrections Corporation of America (“CCAY). Between 1990 and late 2008, TransCor
contracted with state and federal law enforcenagencies to facilitate prisoner transfers and
extradition for prisonerarrested in one jurisdiction but ldlyasought in another. (Docket No.
58-4 at 9). TransCor ceaseayiding extradition transport saces in October 2008 and, since
then, has reoriented its busisawodel for shorter-distance tedars focused on hub locations
(for local court appearances and medical tragyfend between CCA facilities. (Docket No. 58-

4 at 9).

As noted above, this case follows a prataiss action, Schilling v. TransCor America,

LLC (hereinafter “Schilling”). Theg, the following class was certified:

All pretrial detaineesand prisoners who were transported by
TransCor America LLC, its agents and/or employees between
February 14, 2006 and the presemtg who were forced to remain

in restraints in the transportiviele for more than 24 hours without
being allowed to sleep overnigit a bed. The class includes
pretrial detainees and prisonevgho were removed from one
transport vehicle and placed directly onto another, without being
housed overnight, whose combineigh iasted more than 24 hours.
The class only includes those pi&tdetainees and prisoners who
were transported by TransCor orhb# of a state agency, and does
not include pretrial detaineesic prisoners who were transported
on behalf of a federal agency.

! Plaintiffs also name as Defendants “Does 1 throli@®,” who Plaintiffs refer to as “agents and/or
employees of defendant TransCor” whose names and identities were unknown at the time of filing.
(Docket No. 1 at 4).



Schilling, 2010 WL 583972, at *12 (Feb. 16, 2010).

In a subsequent order, the Northern Dastaf California certified the following claims
for class treatment: “[P]laintiffs’ Fourth, Eigh#ind Fourteenth Amendment claims regarding the
use of restraints, lack of oveght rest, lack of access to #ation facilities and inadequate
provision of food during transportation.” 18king, 2012 WL 2792688, at *1 (N.D. Cal. July 9,

2012).

On August 8, 2012, the Schilling court grahf@efendant’s motion for partial summary
judgment, finding that “as a matter of law, thexditions of confinement challenged by plaintiffs
— in the context of transportati of prisoners, over a period 24 hours or more — did not, on a
class-wide basis and without mpnstitute unconstitutional deprivations under the Eight or
Fourteenth Amendment.” 2012 WL 4859020, at *10O0NCal. Oct. 11, 2012). A month later,
the court denied Plaintiffs’ motion to amend/@&atrthe class certificatioorder, which requested
that the court “certify subclasses of plaintiftleased on the number of days an inmate was
continuously transported’ by defeaits and to add four subclaspnesentatives.” Id. The court
emphasized that “there was a determinationcofiability for the class as defined by the Court

on plaintiffs’ request.”_Id. (emplsés in original). Furthermore,

plaintiffs wholly failed to ague or provide evidence ... that
subclass differentiation mighte appropriate ... There was no
evidence or expert opinion th#te Court could rely on to, for
example, find that a constitutional violation had been demonstrated
for class members who were subject to the complained of
conditions for other periods of time, such as two or more days.

Id. The court concluded,

2 The Schilling court also certified a subclass un@alifornia’s Bane Act. _See Schilling, 2010 WL
583972, at *12 (Feb. 16, 2010).




[tlhe potential need to distinglh among subclasses should have
been clear since the inception oistbase. The fact that the impact
of the conditions-of-confinement complained of changes over time
is obvious; this is likely why platiffs suggestea class consisting

of inmates subjected to these ciioths for 24 hours, and not, for
example, 18 or 20 hours. As defentiapoint out, plaintiffs have
had discovery in their possessisimce 2009 showing the duration
of the trips for each class member. Plaintiffs made a strategic
decision to seek class-wide rélior one class of all inmates
transported for 24 hours or more. The Court is wary of allowing
amendment at this juncture simgdgcause plaintiffs’ strategy did
not work.

Id. at *2. However, the court did note thatéféndants have admitted that the claims of
individuals who were continuously transportfed more than 24 hours and one minute survive
the Court’s motion for summaryggment ... Those individuals,dfrefore, are presumably free
to file an action on their own behalf on behalf of a class of thosimilarly situated.”_Id. at *2

n.6.

In January 2013, the class svaotified of the summary judgent ruling by publication in
the Prison Legal News and the Parties reachedettlement. The Parties’ agreement
contemplated settlement with prejudice solalith respect to the maed Plaintiffs’ claims,
however this distinction was not included witle Schilling court’'s order dismissing the case
with prejudice on January 31. Plaintiffs asgbet through no fault on their part, a stipulation
requesting the court amend its dismissal ordeotdorm with the Parties’ settlement agreement

was not filed until April 1, 2013. The Schillirmpurt granted this request on April 4.

On April 8, 2013, the current named Plaintiffied this class action Complaint in the
Northern District of Califorra. (Docket No. 1). The caugranted TransCor's motion to
transfer venue to the Middle District of Tenresssfinding that while either venue was generally

proper, Tennessee was more convenient asottation of TransCor's headquarters, non-party



witnesses, and relevant documen(Bocket No. 24). The case waansferred to this Court on

August 29, 2013.

Plaintiffs’ Complaint reasserts the allegatiomisially set forth in_Schilling, namely that
Defendant TransCor maintained a “policy and pcacto strip search all inmates and restrain
them, regardless of their security classificationhandcuffs, waist or ‘belly’ chains, leg irons,
interconnects, and black boxes.” ket No. 1 at 5-6). Plaifits were placed in TransCor’s
transport vehicles, the interior of which was dedl into steel cages, anthde to remain there,
without adequate bathroom access and no opportiowtiash their hands or shower. They were
typically chained toeach other in pairs or, when allowex use the onboard chemical toilet,
chained to a corrections officer, which madesatg the bathroom door impossible. During
transport, Plaintiffs were not given access to bedsovernight rest. In fact, Plaintiffs claim
TransCor instructed inmates to remain uprighirdutravel so they would not be injured in the
event of an unexpected turn ootof the transport vehicle. Trs@or vehicles are not outfitted

with seat belts or sleeping berths.

Extradition trips in the custody of TransComgeally deviated frona direct route due to
utilization of a “hub and spoksystem’ of inmate &msportation that rekad in some inmates
remaining in the transport vehicle for sevedalys.” (Docket No. 57 at 4). This system
“consolidated inmates located in certain regions single bus route (the spoke) by transporting

them to hub locations in California, Texas,ntiecky and Florida.” (Docket No. 58-4 at 9).

The Complaint illustrates the effects oéthub and spoke system on inmate travel time
through the experience of the named Plaintiffsr ikstance, had the route been direct, Plaintiff
Ruben Cedillo should have covered the 60esnfrom the Claremont Custody Center in

Coalinga, California, to Fresno County JailRresno, California, in an hour and ten minutes.
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However, Defendants’ route through sixte€alifornia cities took 59.2 hours of continuous
travel. During that time, Cedillo could notedtich his limbs or lay down. When the guards
stopped for showers, he requested one as well. In response to his request, Plaintiffs claim,
TransCor employees sprayed him with Lysol mfisttant. The Complaint alleges that Cedillo
and other named Plaintiffs continue to experidiaséing pain and injury from the conditions of

their confinement and duration in TransCor custody.

Plaintiffs claim Defendant usezkcessive force against Plaifs and deprived Plaintiffs,
and all those similarly situated, of “the minihtavilized measure of life’s necessities, including
sleep, exercise, hygiene and medicale” in violation of their rights under the Fourth, Eighth,
and Fourteenth Amendments to be free fromawiflil conditions of confinement, the use of

excessive force, and cruel and unusual ghument. (Docket No. 1 at 12-13).

II. APPLICATION OF LAW

A Motion for Judgment on the Pleadings undefeRL2(c) of the Federal Rules of Civil
Procedure “is appropriately granted ‘when no makassue of fact exists and the party is

entitled to judgment as a matter of lawSee_Tucker v. Middleburg-Legacy Place, 539 F.3d

545, 549 (6th Cir. 2008). In making that determoratthe Court utilizeshe standards applied

to motions to dismiss under Federal Rule of Civil Procedure 12(b)(6). See Roth v. Guzman, 650

F.3d 603, 605 (6th Cir. 2011). Thus, “[flor purposés motion for judgment on the pleadings,
all well-pleaded material allegations of the pleadi of the opposing partyust be taken as true,
and the motion may be granted only if thewimg party is nevertheless clearly entitled to

judgment.” JP Morgan Chase Bank, N.A. v. Winget, 510 F.3d 577, 581 (6th Cir. 2007).




A. Plaintiffs’ Class Claims

The parties advance a number of argumergarcéng the viability of Plaintiffs’ class
claims, including arguments about class actidhntp judicial estoppl and waiver, and res
judicata. Because the Court agrees with Defenttaitres judicata ultimately bars Plaintiffs’

class claims in this case, the followidgcussion is limite to that topic.

The doctrine of res judicata is often usedadly to encompass both claim preclusion (res

judicata) and issue preclusion (collateral estoppel). J.Z.G. Res., Inc. v. Shelby Ins. Co., 84 F.3d

211, 214 (6th Cir. 1996). Under claim preclusionpalfjudgment on the merits bars any and all
claims by the parties or their privies based on the same cause of action, as to every matter
actually litigated, as well as every theory of ey that could have begmesented. Id. Under

issue preclusion, once an issue actually is deteanby a court of congtent jurisdiction, that
determination is conclusive in subsequentsshased on a different cause of action when used

against any party to the prior litigatiorMont. v. United States, 440 U.S. 147, 152-54 (1979).

Defendants contends thaaim preclusion applies heeand the Court agrees.

Because the initial case was filed in — and judgement rendered by — a federal court,
“federal law determines the effeatader the rules of res judicata.”"E®RATEMENT (SECOND) OF

JUDGMENTS § 87 (1982);see also Remus Joint VentureMcAnally, 116 F.3d 180, 184 n. 5 (6th

Cir. 1997). “[R]es judicata has four elements) élfinal decision on the merits by a court of
competent jurisdiction; (2) a sudxguent action between the same parties or their privies; (3) an
issue in the subsequent action which was litigateavhich should have been litigated in the

prior action; and (4) an identity of the causesadtfion.” Rawe v. Libgy Mut. Fire Ins. Co.,

462 F.3d 521, 528 (6th Cir. 2006) (citing KaneMagna Mixer Co., 71 F.3d 555, 560 (6th Cir.

1995)). The Court addresses each element in turn.
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Final Adjudicaton on the Merits

The claims at issue here have been stuld@a final judgment on the merits. The
Schilling court granted Defends motion for summary judgme on the class claims, and
summary judgment constitutes a final judgment @nrtterits with a preclusive effect. Heike v.

Cent. Michigan Univ. Bd. of Trustees, 573 &pp’x 476, 480 (6th Cir. 2014) (“The grant of

summary judgment most certainly constitutesnalfadjudication on the merits for purposes of

claim preclusion.”) (citing Ohio Nat'l Life Is. Co. v. United State®22 F.2d 320, 325 (6th

Cir.1990)).

Plaintiffs argue that because the previous class definition forced the Schilling court to
analyze transport periods ofémty-four hours and one minutet]t{ere was no ‘final decision on
the merits’ of the claims of absentee class mesBuch as Plaintiffs, who were transported for
significantly longer than 24 hours and one minut@bcket No. 57 at 16). Plaintiffs emphasize
that the_Schilling court “explicitly reserveddgment on the question of whether the conditions
alleged, if ‘imposed for periods exceedi®d hours’ would constitute cruel and unusual
punishment,” and concluded “it could not adjudéicany class members’ claims in excess of a

‘24-hour plus one minute period’ duettee class definition.” (Id. at 17).

These arguments are unavailing. The classidiein may have forced the Schilling court
to limit its analysis to the lowest common denominator, but the ultint@sion on summary

judgment applied to the class at lafg&uch a judgment is final and binding on all members of

% See Docket No. 55-6 at 1 (granting summary judgrtesito Plaintiffs’ class claims”), and at 8 (“As a
class-wide matter, however, and on the record predetihe Court does not find that plaintiffs have
established or can establish a constitutional violationSge also Docket No. 58-3 at 12,  51.v (The
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the class: “Absent unnamed members of a class are bound by a judgment rendered in a properly

certified class action.”__Charetl v. Corr. Corp. of Am., 4E. App’x 836, 837 (6th Cir. 2002)

(citing Shults v. Champion Int'l Corp., 35 F.3856, 1058 (6th Cir.1994))While those class

members who endured significantignger transport periods haween disadvantaged by the
Schilling Plaintiffs’ decision to lump them inith those who suffered shorter transports, they are
nonetheless bound by the adverse judgment.

Same Parties or Their Privies

The second element of res judicata is easily Inee¢ as there is an identity of parties.
The TransCor was the primary Defendant_in Boki and all of the crrent Plaintiffs, both
named and absent, were memberthefcertified Schilling class.

Issues Actually Litigated or Issues that Should Have Been Litigated

The third element of res judicata “not only prohibits parties from bringing claims they
already have brought, but als@rin bringing those claims thespould have brought.”_Heike v.

Cent. Michigan Univ. Bd. of Trustees, 573 &pp'x 476, 482 (6th Cir. 2014) (emphasis in

original); see also Rawe v. Liberty Mut. Fires. Co., 462 F.3d 521, 528 (6th Cir. 2006). Thus,

“plaintiffs cannot avoid the effestof claim preclusion by merelypacking their gevances into
alternative theories akcovery or by seeking different redies.” Heike, 573 F. App’x at 482
(citing Rawe, 462 F.3d at 529). As they thelvse assert, “Plaintiffs are advancing tane
theory, on behalf of a subset of the Schillincriptiffs, and a subset of the Schilling facts —
transactions that lasted stdogtially longer than the ‘lowésommon denominator’ of 24 hours

and one minute at issue in Stihi).” (Docket No. 57 at 19) (ephasis in original). The only

Schilling Complaint, setting forth suggested conteritaotice to putative class members, including that
they will be “bound by any judgment oretitommon issues adverse to the class.”).
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difference is that in the instant matter, Pldiathave repackaged the Schilling class members
into four subclasses.

However, the Court cannognore that the now-offeredulsclasses could have been
brought in the prior action and r@gs with the_Schilling court that the “potential need to
distinguish among subclasses shduwdde been clear since the@ption of thiscase.” 2012 WL
4859020, at *2 (Oct. 11, 201%).The proposed subclasses cullgebefore the Court were not
litigated in the prior litigation because the Hatg Plaintiffs definel the class broadly to
maximize its size. In so doing, Plaintiffs chose not to litigate the issue of prisoners who had been
transported for periods significantly longer thanh®dirs. Plaintiffs’ late-stage attempt to amend
their Schilling complaint to adthe subclasses now at issue omhgerscores that the subclasses
could have been brought in tpeevious action. As the Schily court said when denying the
amendment, “Plaintiffs made a strategic decidmrseek class-wide reli for one class of all
inmates transported for 24 hours or more. Thar€Cis wary of allowng amendment at this
juncture simply because plaintiffs’ stratedil not work.” 2012 WL4859020, at *3 (Oct. 11,
2012). Because the subclasses now before the Gauid — and should — have been litigated as

part of the Schilling case, dfthird element of the res judicata analysis is met.

Identity of Causes of Action

Fourth and finally, to bar a claim under the dimetrof res judicata, there must also be an

“identity of the causes of action.” Wesiad Chem. Co., 656 F.2d at 1227. “The now-accepted

test in preclusion law for determining whethero suits involve the sae claim or cause of

* For example, Plaintiffs relied on Hoptowit v. Ray, 682 F.2d 1237, 1258 (9th Cir. 1982), throughout the
Schilling litigation and continue to do so now. afltase, which discusses importance of the length of
time of a constitutional deprivation, should have alerted Plaintiffs to the distinct need for subclasses in
advancing their claims. Moreover, the Schilling Riiffis knew how to implement Rule 23’s subclass
mechanism when they found it strategic: they pleaded and certified a subclass of prisoners transported in
the State of California.
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action depends on factual overldarring ‘claims arising from the same transaction.” United

States v. Tohono O’'Odham Nation, — U-S—, 131 S. Ct. 1723, 1730 (2011) (citation

omitted). Two lawsuits are the same “if they based on substantially the same operative facts,

regardless of the relief soughteach suit.”_Id. at 1731.

Plaintiffs did not allege any mematerial facts in their second complaint. To the contrary
and as noted above, Plaintiffs have characterized the underlyingnfluts case as a “subset” of
the Schilling facts. (Docket N&7 at 19). Plaintiffs also uske same statutory mechanism to
raise the same constitutional claims about the sdepéorable conditions of prisoner transport.

The difference here is not onéfact, but of strategy.

This Court is mindful “that neer collateral estoppelor res judicata isgidly applied.”

Bronson v. Bd. of Ed. of Citysch. Dist. of Cincinnati, 525 F.2d 344, 349 (6th Cir. 1975)

(internal quotation marks and citation omitted). t Bust as the Schilling court concluded that
Plaintiffs sought to reform their strategy too latel denied their motion to amend the complaint
to include subclasses, this Court agrees thatvallp Plaintiffs a secondite at the apple would

be inappropriate. The doctrine of res pata therefore bars Plaintiffs’ class claims.

B. Plaintiffs’ Individual Claims

The Parties and the Schilling court have maeéearcthat the individual claims of absent
class members survived the termination of thel8udnlitigation. See, e.g., Docket No. 55 at 10
n.7 (Defendant’s Motion for Judgmtean the Pleadings) (“The individual Plaintiffs in Cedillo
are asserting . . . individual claims [that] axgside the scope of the Schilling court’'s summary

judgment order.”);_Schilling v. TransCor Aarica, LLC, 2012 WL4859020, at *3 (Oct. 11,

2012) (“Defendants have admitted that the mofaiof individuals who were continuously

transported for more than 24 hours and oneutel survive the Court's motion for summary
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judgment.”). TransCor has alsmnceded that these individuabhiths were tolled for at least
some portion of the Schilling litigation. See dket No. 55 at 17 (“TransCor does not dispute
for purposes of this Motion that tigeanting of class certification cougd with a liability ruling
adverse to the class in Schilling warranted a limited periaxf tolling for the individual claims of
class members to effectuate the purposes of Rulg (emphasis in original). Yet determining
and applying the proper statute of limitationsetach of the individual claims raises nuanced

guestions of both feddrand state law.

As set forth below, the Court finds thatetlapplicable statute dimitations for each
Plaintiff's claim is the law of the state in whicletRlaintiff's trip with TransCor terminated. Put
another way, Plaintiffs’ claims are governed bg lBws of the state in which TransCor deposited
them. Additionally, the individudPlaintiffs’ claims were tolledrom the commencement of the
Schilling litigation until theSchilling court’s October 11, 20i&der denying amendment to the
certification order. Applying # proper statute of limitationsxd deducting the time tolled by

Schilling, the Court finds that only Plaintiff Houston’s individual claim is time-barred.

Applicable Statute of Limitations

The text of Section 1983 does not specifstatute of limitations. The Supreme Court
has accounted for this absencedingcting that “a State’s personal injury statute of limitations

should be applied to all 8§ 1983 claims.” Owens v. Okure, 488 U.S. 235, 240-41 (1989) (citing

Wilson v. Garcia, 471 U.S. 261, 280 (1985)). Hatetermining the applicable Section 1983

statute of limitations is further complicated by the fact that the individual Plaintiffs’ injuries

arose in six different stateshich have statutes of limiians of varying lengths.

As a threshold matter, the fact that thisecamsiginated in the Northern District of

California has little bearing on the statute ahitations analysis. Bb the Sixth and Ninth
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Circuits look to the statute of limitation of the state in which the claim arose when presented with

Section 1983 claims.__See Kuhnle Bros., lmcCnty. of Geauga, 103 F.3d 516, 519 (6th Cir.

1997) (“[T]he proper limitations period for a § 198&tion is the limitabns period for personal
injury actions in the state in which the § 1983 claim arises.”); Faile v. Geary, 958 F.2d 376 (9th
Cir. 1992) (“Federal courts applyetrstatute of limitations of th&tate in which the claim arises

for 42 U.S.C. 8§ 1983 claims.”). A Section 1983igi arises “when the plaintiff has a complete
and present cause of action, thatwben the plaintiff can file suand obtain relief.”_Wallace v.
Kato, 549 U.S. 384, 388 (2007). As has been maas bly the history of this case, the length of
each Plaintiff's trip with Defendants an integral aspect of his claim. (Docket Nos. 55-6, 55-8).

It follows that a Plaintiff's cause of action is grdomplete at the end of the trip and his claim

“arises” in the terminus state.

The relevant statute of limitations is there&fdhat of the state in which each Plaintiff’s
trip with Defendants ended. Tls&ates and applicable statutes of limitations are: California/two
years for Plaintiffs Cedillo and Houston; Newsky/two years for Plaintiffs Greenemeier and
Arno; South Carolina/three years for PldintCleaves; New York/three years for Plaintiff

Wright; Wisconsin/six years for Plaintiff Rousis@and Michigan/three years for Plaintiff Hugall.

Tolling of the Statute of Limitations

Class action or “American Pipe” tolling ajgd to Section 1983 class action lawsuits

brought in federal courts. Chardon v. Fumero Soto, 4623J.650, 661 (1983). Under the

American Pipe doctrine, the commencement ofags action lawsuit “suspends the applicable

statute of limitations as to all asserted membéthke class who would ke been parties had the

> American Pipe tolling derives its name from the Supreme Court’s decision in American Pipe &
Construction Co. v. Utah, 414 U.S. 538, 540 (1974).
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suit been permitted to continas a class action.” _Crown, Cork & Seal Co. v. Parker, 462 U.S.

345, 353-54 (1983). The Court mustaglook to state law to detemne the effect of American
Pipe tolling and whether such tolling suspendedewed, or extended tlagplicable statute of
limitations. Chardon, 462 U.S. atBbGapplying Puerto Rico’s reneWaile to restart the statute

of limitations upon the expiration é&merican Pipe tolling in a&tion 1983 action). In all six

of the states at issue herellibg generally suspends rathéhan renews the statute of

limitations®

The final step, then, is to determine héamg the _Schilling litigation suspended the

applicable statutes of limitations. The purpose of American Pipe tolling is to protect the class

action procedure and its “promotion of efficoynand economy of litigation.” _Crown, Cork &

Seal Co. v. Parker, 462 U.S. 345, 349 (1983)lling advances this purpose by allowing

unnamed class members to “rely on the namedhiiifs to press their claims,” id. at 353,
thereby preventing “a needless Itrplicity of actions,” id. at 361. The advantages of tolling
therefore disappear when class members mdpnmger rely on the class action mechanism and

must take up the banner themselves.

This case is distinct from the typical Amean Pipe scenario insofar as the Schilling

court actuallycertified the class before ultimately decidinga@tst it on the merits. Plaintiffs are

therefore correct to analogize thiase to Taylor v. United PaicService, Inc., 554 F.3d 510

(5th Cir. 2008) and Edwards v. Boeing Vertol Co., 717 F.2d 761 (3d Cir. 1983), where the Third

and Fifth Circuits held that Ame&@n Pipe tolling applied to a cdigd class until a final decision

® See Falk v. Children’s Hosp. Los Angeles, 188 Rjztt.3d 686 (Cal. Ct. App. 2015), review filed (July

30, 2015);_Staub v. Eastman Kodak Co., 726 A.2d 9563, (N.J. Super. Ct. App. Div. 1999); Warren
Consol. Sch. v. W.R. Grace & Co., 518 N.W.2d 508, 511 (Mich. Ct. App. 1994); Cullen v. Margiotta, 811
F.2d 698, 719-20 (2d Cir. 1987) overruled on other grounds Agency Holding Corp. v. Malley—Duff &
Assocs., Inc., 483 U.S. 143 (1987); S.C. Code Antb—-3-540(1); Wis. Stat. Ann. § 893.13.
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on the merits, including any appeaAs the Fifth Circuit stated in Taylor, class members were
“entitled to assume that the class representativesnued to represent [them] and protect [their]

interests in appealing the orddismissing the class claims oretimerits.” _Taylor v. United

Parcel Serv., Inc., 554 F.3d 510, 521 (5th Cir. 2008)plying the logic of Taylor and Edwards

to the policies underlying American Pipe tolling,is clear that the drcal point is when

unnamed class members are no longer entitledly on the class representatives.

The Court finds that unnamed class merabeere no longer entitled to rely on the
Schilling class representatives after the Hohki court denied the plaintiffs’ motion to

amend/correct the certification order on Octobg, 2012. See Schilling v. TransCor America,

LLC, 2012 WL 4859020, at *1 (N.D. Cal. Oct. 11, 2018y that point, the Schilling court had
already ruled on the merits tife class claims when grantiefendants’ motion for summary
judgment in August 2012, a ruling that the Schilllgintiffs did not appeal. In denying the
Schilling Plaintiffs’ motion to amend/correctédicertification order —reother ruling that the
Schilling Plaintiffs did not appeal — the Schitdiicourt cemented the end of the class claims such
that unnamed class members could no longer rely on the class actioe velpobsecute their
claims. Accordingly, the Schilling litigation lted the claims of unmaed and absent class

members from February 14, 2008 until October 11, Z012.

The statute of limitations again began tm ron the individual claims at issue here on
October 12 and ran until Plaintiffs filed thastion on April 8, 2013, a period of 178 days. Only

Plaintiff Houston had fewer thati78 days remaining on his statatielimitation at the time this

" Plaintiffs make a last-minute request for equitable tolling because notice of the adverse Schilling rulings
did not go out until Januad013. (Docket No. 57 at 25). Yet Ritffs fail to present any evidence that

they had no actual knowledge of the adverse rulings thiatiltime. In the absea of any such evidence,

the Court sees no basis for granting equitable relief.
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case was filind. Accordingly, while Plaintiff Houstors individual claims are time-barred, the

claims of the other seven Named Plaintiffs remain timely.

[I. CONCLUSION

Because res judicata bars relitigation tbe class claims, Defendant’'s Motion for
Judgment on the Pleadings will be granted athtse claims. Plaiiit Houston’s individual
claim is dismissed as time-barred. The individual claims of the other Named Plaintiffs are timely

and the Motion is denied insofar as it seeks sontBs them. An appropteorder will enter.

‘/4@; HS‘W\\?

KEVIN H. SHARP
UNITEDSTATESDISTRICT JUDGE

8 For the Court’s calculation of the statute of limitaspsee the chart in Appendix A, attached hereto.
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APPENDIX A

Plaintiff Terminus Statute of Date Claim Time Left on Timeliness
State* Limitations Accrued** SOL at of Current
(“*SOoL") Commencement,  Claim
of Schilling
Litigation***

Ruben California | 2 Years/730 November 3, 262 Days Timely
Cedillo Days 2006
Alonzo South 3 September 10,938 Days Timely
Cleaves Carolina Years/1095 | 2007

Days
Terry California | 2 Years/730 June 11, 2006 117 Days Time-Barred
Houston Days
Justin New York | 3 June 12, 2006 483 Days Timely
Wright Years/1095

Days
John New Jersey 2 Years/73(Beptember 17,215 Days Timely
Greenemeief Days 2006
John Wisconsin | 6 March 24, 2007 1864 Days Timely
Roussell Years/2190

Days
Leonard Michigan 3 October 15, 2007 974 Days Timely
Hugall Years/1095

Days
Craig Arno | New Jersey 2 Years/7308lovember 20{ 645 Days Timely

Days 2007

* The location in which Defendantg'ansport of Plaintiff concluded.
** The date on which Defendantsaimsport of Plaintiff concluded.

*** As noted above, claim began to accrue on timalfiday of transport and the SOL ran through
February 13, 2008 (the day before the Hakilitigation began to toll the SOL).
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