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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

DONNA TOMAZIN, as the Surviving )
Daughter of ANN TOMAZIN, deceased, )
)
Plaintiff, )
)
V. ) CaseNo. 3:13-cv-0875
) Judge Aleta A. Trauger
LINCARE, INC. and AIRSEP CORP., )
Defendants. )
)
MEMORANDUM

Pending before the court are the followmgtions: 1) a Motion for Summary Judgment
by defendant Lincare, Inc. (“Lincare”) (DodKdo. 78); 2) a Motion foSummary Judgment by
defendant AirSep Corp. (“AirSep”) (DockeblN81); 3) Motions to Exclude Ann Tomazin’s
(“Decedent’s”) treating physician, Dr. TraWardue, from offering testimony on medical
causation (Docket Nos. 76 and 95); and 4) Motionsxclude plaintiffs product defect expert,
Tyler Kress, Ph.D. (Docket Nos. 84 and 88l are opposed by platiff Donna Tomazin,
surviving daughter of Decedent (“Plaintiff”). Fthe reasons discussed herein, the Motions for
Summary Judgment as well as the Motions to &delDr. Pardue will bgranted, the Motions to
Exclude Dr. Kress will be denied as moot, andahtre action will be dismissed with prejudice.

BACKGROUND !

! The facts in this section are framed in the liglaist favorable to Plaintiff. Therefore, where
there is a dispute, the facts are drawn fromniifis Responses to defendants’ Statements of
Undisputed Material Fastand/or Plaintiff's briefing on thesmotions. Where the evidence cited
by Plaintiff is unclear, the courécounts the interpretation mosngeous to Plaintiff's position.
This section includes only those facts thd relevant to the court’s analysis.
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Decedent suffered from Chronic Obstrue Pulmonary Disease (“COPD”) and was
prescribed home oxygen supplementation at a rate of 2 liters per minute (L&) 2005
onward. Certificates of Medal Necessity signed by Decedlsrphysicians from 2005 through
2011 indicate that this supplementation walically necessary. Accordingly, from 2005
through the time of her final hospitalizaiin November 2011, Decedent leased oxygen
concentrators through Lincare, a company phethases medical equigmt from manufacturers
and rents that equipment to patients. Qivé&inber 11, 2011, a Lincargresentative replaced
the machine Decedent was formerly using vaithoxygen concentrator that was manufactured
by AirSep, which Decedent then used from November 11 through November 13, 2011 (“the
Concentrator”).

Lincare did not manufacture the Concentrabut it had been owdeby Lincare from the
time of its manufacture by AirSep and was leasedne other patient prior to Decedent, whose
identity Lincare has refused to disclose (theidPPatient”). The Cocentrator was removed
from the Prior Patient’'s home by Lincare on Noner 3, 2011 for reasons that are unconfirmed.
Lincare does not document why machines r@moved from a patient's home and has been
unable to provide any additional information abthé Concentrator during its use by the Prior
Patient. It is known, however, that the use hoarthe Concentrator were relatively low when it

was taken from the Prior Patient, and also thatPrior Patient received a different machine in

2 While the parties do not explain what “LPM” axes in detail, it appesifrom industry websites
that LPM refers to a continuous flow of oxygiom an oxygen concentrator, where the rate
remains consistent, irrespective of the patiengatiing pattern. This ia contrast to a pulse
dose, in which oxygen is delivered only when the patient inhales.
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exchangé. The Concentrator remained in Lincarg@ossession from the time it was taken from
the Prior Patient on November 3, 2011 untw#s delivered to Decedent on November 11, 2011,
and Lincare never sent it awlyr service or repair.

Lincare never itself repairs the oxygen concatiotis it leases; any machines in need of
repair are sent back to the manufactureLincare is, however, responsible for regular
maintenance and service checks, which inckliecking the oxygen conceation levels of the
machines and cleaning the filters. According todare’s own internal policies, Lincare is also
supposed to confirm the full functioning of a mimehbefore it is delivered to a new patient,
including — among other things -aththe actual oxygen flow rate tohes the machine’s setting.
There is evidence to suggest that Lincare négdeto confirm that th€oncentrator’s actual
flow rate matched the setting befordidering the Concentrator to Decedent.

During the two days that Decedent usesl @oncentrator, her condition rapidly and
unexpectedly declined. On November 10, 2014 déy prior to Decedent’s receipt of the
Concentrator, Decedent’s condition had been gbhedoxygen saturation level was 98% when
checked by a home nurse, and she was alerindgadind happy. Following the replacement of
her prior oxygen machine withéhConcentrator on the morning of November 11th, she began to
experience repeated episodes of confusimhta have difficulty breathing, continuously
complaining that she could not breathe through her nose, though her condition would temporarily

improve whenever she was removed from tbad@ntrator and placed on her BiPAP machine.

% These facts could be construed as indicatinglLtimeare pulled the Concentrator from the Prior
Patient’'s home due to concerns with its fumetand that the Concentrator should have been
fully evaluated before it was issued to Decedent.

* In February of 2011, Decedent was prescribestinittent use of a BiPR machine to treat her
respiratory conditions and sleepnag, in addition to her regulase of an oxygen concentrator.
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By Sunday, November 13, 2011, Decedent was having difficulty walking, her breathing
difficulties had increased so that she was takiggglaisps of air, and while napping, she began to
convulse. That evening, Decedent’s caregnalled 911 and a Sumner County Emergency
Medical Services team (the “EMS team”) waspditched to Decedent’'s home. The EMS team’s
report — while written in shortimal that makes it difficult to deciphe its entirety — appears to
indicate that Decedent’s oxygervé was only 72% and that she was incoherent at the time they
arrived, despite the fact that she had beemgusie Concentrator. &dr Decedent was placed
inside an ambulance and connected to the oxggerhine therein, her oxygen level rose to 99-
100%, and she immediately appeared to regamesaf her cognitive abilities, telling the EMS
team her name and home address] stating thathe felt better.

The EMS team transported Decedent to Hendersonville Medical Center (‘HMS”). On
arrival, Decedent was found to lverespiratory failure. Sheas intubated in the Emergency
Room and then transferred to the Critical Gdngt, where a physician ogult note stated that
she appeared to have hypercapnic respiratdordéa most likely caused by exacerbation of her
COPD. She was placed on a ventilator and redeaggressive treatment, but her condition only

minimally improved and, on November 20, 2011, she went B&wvere respiraty distress and

While the parties do not define “BiPAP machinedjipears to refer to a bilevel positive airway
pressure machine, which — according to industry sources — delivers oxygen in a more pressurized
form than an oxygen concentrator and also fluetmigtte pressure of the air such that there is

high pressure when the patient breathes in@amgressure when thgatient breathes out.

® The characterization of Decedent’s conditiorilevat HMS as only “minimally improving” is
drawn from the fact section &faintiff's Response to Lincais Motion for Summary Judgment
(Docket No. 98 at p.13); Plaintiff, however, does dispute — for the purposes of Lincare’s
Summary Judgment Motionthat, after being unconscious &everal days on the respirator,
Decedent then regained consciousness and infoneredoctors that she did not want to be
placed on a ventilator aga{Docket No. 99 at p.14).
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died at the age of 86. The immediate caus#eath was listed on hdeath certificate as
hypercapnic respiratory failurevith COPD and pneumoniasal listed as underlying and
contributing causes.

Dr. Travis Pardue had been Decedent’s primary care physician treating her for pulmonary
issues from approximately 2006 onward. Hevpted prescriptions for Decedent’s medical
devices, medications, and home health cacdyding instructions for Decedent to receive
twenty-four hour oxygen supplementation at 2 LP&me of these preggtions were issued
very shortly before November 11, 2011, and wetended to cover the time period through the
date of Decedent’s death. istundisputed, however, that tlast date Dr. Pardue treated
Decedent was April 14, 2011, and that Dr. Pardue med directly involved in Decedent’s care
during the time period from November 11-13, 20driduring her subseqothospitalization at
HMS°

After her mother’s death, and in light of the fact that Decedengibhhiead declined so
rapidly after she began using the Concentr&taintiff decided to have the Concentrator

checked. In January of 2012, Plaintiff broutite Concentrator thbledical Necessities on

® Plaintiff asserts thabr. Pardue was Decedé&nprimary care physicianntil the time of her
death. The court notes that thigument is really one of semantics. April 14, 2011 is the date
of Dr. Pardue’s last examination of Decedemoading to his treatmembtes; these notes do not
include any mention of Decedestieath or her cause of deattlovember 8, 2011 is the last

date a prescription renewal (for nebulizer naation) was signed by Dr. Pardue, though this
prescription was not accompanied by any eepdaotes about Decedent’s condition and,
therefore, appears to have been issued as armattitine. Defendants have therefore asserted
in their briefing that Dr. Parduest treated Decedent on April 14, 2011. Plaintiff has conceded
this point by neither challengy it in her briefing nor producingny evidence that Dr. Pardue
examined Decedent after April 14, 2011, consultetia@rcare in any way after that time other
than renewing ongoing prescriptions and care plansanicipated in her care in any way at all
after November 11, 2011.



Charlotte Avenue in Nashville, a company that rents medical equipment. An employee there
found that the Concentrator’'s oxygeoncentration level was good hiat the flow rate did not
match the setting, even after changing the bastewabile set for a continuous flow rate of 2

LPM, the Concentrator in fact delivered only QBM; and when set at 5 LPM, the Concentrator
only delivered 1.6 LPM. In addition, when tubing attached to the Concentrator was placed in a
glass of water, it did not blow bubblésPlaintiff repeated this vier glass test several times on

her own with the same results.

Plaintiff then retained an attorney, Rick Pilipofisho sent the Concentrator to Pitcock
Biomedical, Inc. (“Pitcock”) fotesting on April 4, 2012. Pibck President and Operations
Manager Mark Wooten tested the Concentratat found that, when sat a continuous flow
rate of 2 LPM (as Decedent had been prescyjlibd Concentrator delivered only 0.51 LPM of
oxygen. Other settings he tested revealedhdasidiscrepancy (at a setting of 1 LPM, the
Concentrator delivered 0.12 LPMt a setting of 3, it delivered 0.7&t a setting of 4, it delivered
1.10; and at a setting of 5, it delivered 1.88). Alite. Wooten verified the output pressure with
a pressure gauge, however, the @mti@ator inexplicably began tteliver a flow rate consistent
with its setting in all subsequetasting. Mr. Wooten therefore téemined that the Concentrator

may have an “intermittent flow problem.”

" There is a dispute as to whether this evidermaladvbe admissible at trial or qualify as hearsay.
The employee of Medical Necessities who perfed the tests and reported the results to
Plaintiff has not been named, nor has he pralatey testimony or affidavit in discovery. The
court recounts this incident as part of Pliffitstnarrative leading up tthe lawsuit but does not
need to reach the question of adsitdility. As discussed more fully herein, Plaintiff's claims are
dismissed on other grounds, even if all fastglencing a defect in the Concentrator are
admissible and found to be true.

8 Mr. Piliponis is not represéing Plaintiff in this action.
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PROCEDURAL HISTORY

On November 13, 2012, Plaintiff filed a lawsagainst Lincare in Sumner County,
Tennessee Circuit Court. On November 26, 2@1&ntiff voluntarily dsmissed that action.

On July 30, 2013, Plaintiff refiled her lawisagainst Lincare in Sumner County,
bringing claims for negligence, negligent misrepresentation, and breach of warranty of
merchantability and seeking damages in the amoiu®2 million for her own loss of consortium
and emotional distress, as well as for Decédgysical pain and suffering, and the costs
accrued for Decedent’s medical eand funeral expensesSe¢ Docket No. 1, Ex. 1.)

On August 30, 2013, Lincare filed an uncontedtetice of Removal to the United States
District Court for the Middle District of Tenne=s, on grounds of diversijyrisdiction. (Docket
No. 1.)

On September 9, 2013 Lincare filed an Answienying Plaintiff's degations that the
Concentrator did not function prapeand asserting, in the altetinee, that, if te Concentrator
in fact did not function properly, AirSep — agtmanufacturer — is letharesponsible for any
injuries or damages. (Docket No. 5.)

On October 4, 2013, with leave of couraiRtiff filed a First Amended Complaint,
adding AirSep as a defendant. (Docket No. B factual allegations, causes of action, and
damages sought remained substantially the same.

On October 17, 2013, AirSep and Lincaaele filed Answers to the First Amended
Complaint. (Docket Nos. 10 and 11.)

On January 15, 2014, the court entered an litiggse Management Order (the “CMQO”).
(Docket No. 24.) In relevant part, the CMO notiedt the parties had thirty days to make their

Initial Disclosures, pursuant to Fed. R. Civ2B(a)(1), and also set the following deadlines:
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August 15, 2014 for parties to complete all wrttiscovery and deposd fact witnesses;
September 15, 2014 for Plaintiff to identify and thse all expert witnesses and expert reports;
October 15, 2014 for defendants to complete dapos of Plaintiff's expert witnesses; and
January 15, 2015 for parties to file all disjige motions. Also on November 15, 2014, the
court entered an Order setting the case for trial on June 2, 2015. (Docket No. 25.)

On February 21, 2014, Plaintiff served defemtdavith her Initial Disclosures, which
listed — among others — Dr. Travis Pardue, Decesligmimary care physien,” as an individual
“likely to have discoverable information that Plaintiff may use to support its claims or defenses.”
(Docket No. 91, Ex. 4.) Attached Plaintiff’s Initial Disclosures were two documents of
correspondence with Dr. Pardue. The first w&ecember 13, 2012 letter from Dr. Pardue to
Thomas Carlton, Jr., an attorney who representaidtif in the filing of her first suit in Sumner
County that was voluntarily dismissewherein Dr. Pardue said tha “agree[d] within a degree
of medical certainty that the f@centrator’s] flow rate of 0.5 LPM, which should have been 2
LPM, contributed in the decline of [Deceaht’s] health conditionduring November 11, 2011 to

November 13, 201ih result of her death.” (Docket No. 91, Ex. 4 (emphases addédYhe

® This letter was apparently wien in response to a Noveml$er2012 letter from Mr. Carlton to
Dr. Pardue, which was not attachedPlaintiff’s Initial Disclosure. That letter pointedly asked
if Dr. Pardue could “state within a ressble degree of medicegértainty that the
[Concentrator’s] flow rate of 0.5 W, which should have been 2 LPRjused the decline in
[Decedent’s] health between November 11, 2011 to November 13a80hér ultimate death

on November 21, 2011.” (Docket No. 91, ExZ@nner Declaration, Ex. A thereto(emphases
added).) As an aside, the coootes that this letter, which was drafted very early on in the
litigation and prior to discovery, s indicated a slightly differemersion of the facts, namely
that the Concentrator had been used bgdalent prior to November 11, 2011, but had been
picked up and serviced byrigare and then redelivered to Decedent on November 11, 2011.
Since discovery, the parties now agree that tfeate are not correct, aidaintiff now presents
the version of the facts recoedtabove. Most significantly, &htiff no longer alleges that
Lincare ever performed anypars on the Concentrator.
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second was a March 5, 2013 typed letter from BlaldVicCune, Plaintiff's current counsel, to
Plaintiff, stating: “Please confirtnat Dr. Pardue can sal) He is familiar with the standard of
care regarding equipment providevBo rent equipment to satisfyDoctor’s prescription for
oxygen supplementation at the rafe liters per minute — to praie equipment that does what

it says it does, rather than .5 litgyesr minute when the dial is set at 2 liters per minute. 2) That
Lincare violated that standard by providinghachine that only provided .5 liters per minute
when set at 2 liters per minut8) That violation, more likely #n not, caused her death.” Dr.
Pardue handwrote the word “yes” beneath edi¢hese three opiniorand signed the bottom of
the page.

On April 16, 2014, Plaintiff served Linaaand AirSep with Answers to their
Interrogatories. (Docket No. 91, Ex’s. 5-6.) résponse to Lincare’s and AirSep’s interrogatory
requests for expert witness disslwes, Plaintiff stated: “Noetision has been made regarding
the use of expert testimon¥xperts will be disclosed in atpliance with the initial case
management order. Without waiving this objectiRlaintiff anticipates the following individuals
will provide testimony that may qualify as exp&rstimony. . .” She then went on to list two
individuals: Mr. Wootenwho would potentially testify a® the alleged defect with the
Concentrator:® and Dr. Pardue, for whom the only information she provided was that he may
testify on “cause of deathased on facts provided.”

On July 2, 2014, a Litigation Paralegal at Hall Booth Smith, the law firm representing
AirSep in this action, sent @amail to Matthew Zenner, coundet Plaintiff, asking to set the
depositions of Plaintiff's “statkexpert witnesses, Dr. Pardaied Mark Wooten.” (Docket No.

91, Ex. 7.) OnJuly 7, 2014, Mr. Zenner repli&dfe disclosed those two as individuals who

19 Mr. Wooten’s testimony is not pertinent to the pending motions.
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might provide testimony that is esidered expert testimony. Vdaven't retained either as our
expert witness so you can contact thainectly to work on scheduling.rd.

Subsequently, the court — in response to motions by the parties — entered a series of
Orders amending the CMO, in relevant partigdsws. On July 25, 2014, the court entered an
Agreed Order tendered by the parties thatreded the deadline for deposing Dr. Pardue to
October 15, 2014, beyond the initial CMO fact w#s deadline due to his unavailability for
medical reasons, and stated: “Dr. Pardue isrgortant witness ase was involved in the
treatment of [Decedent], and Plaihhas indicated in her discovery responses that the possibility
exists she may use Dr. Pardueaasxpert witness in her cas@/hile Plaintiff's counsel has
stated the final determination to consider DrdBa as an expert wigss has not been made,
Defendants must treat Dr. Pardue as a fact vataethis time. Therefore, his deposition would
fall under the fact witnessdeadline.” (Docket No. 40(pn September 15, 2014, at Plaintiff's
request, the court extended theadline for Plaintiff's expemisclosures to November 1, 2014,
for defendants’ deposition of Plaintiff's expeto December 15, 2014; and for the filing of
dispositive motions to February 15, 2015. (RetdNo. 49.) On September 19, 2014, in an
Agreed Order tendered by the pastiagain indicating that Dr. Pardisea fact witness, the court
extended the deadline for deposing Dr. Patdudovember 30, 2014, based on his continued
unavailability. (Docket No. 51.0n December 17, 2014, (after the final deadline for Plaintiff's
expert disclosures had passed) the court glaarteagreed motion that further extended the

following deadlines: February 16, 2015 for. Prardue’s deposition (noting his ongoing
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unavailability)* and January 15, 2015 for defendants to depdaintiff's experts. (Docket No.
54.)*? This Order also required defendantsliszlose their expert witnesses regarding the
Concentrator by January 30, 2015, but delayed®aelline for defendants to disclose their
medical experts until after the deposition of Dr. Pardde.On February 27, 2015, pursuant to
agreement of the parties, tbeurt extended the ddatk for dispositive motions to May 15, 2015
(Docket No. 60) and reset the trial for Goer 20, 2015 (Docket No. 61). On March 4, 2015,
due to internal court scheduog issues, the court reschedulkd trial for November 17, 2015,
and set a deadline of November 10, 2015 for pattidile witness listeand expert witness
statements, as described in Local Rule 39.01(c)(6)c. (Docket No. 62.)

To date, Plaintiff has not sltlosed Dr. Pardue as an estpeitness on medical causation
or produced a Rule 26 expert repSrtThe deadlines for Plaintiff’ expert disclosures have long
since passed. Plaintiff has never asked for ddjtianal deadline extensions. Plaintiff has also

not identified anyone other than.ardue who might offer expertedical causation testimony.

" There is nothing in the record beyond tiése regarding the sothaling of Dr. Pardue’s
deposition or other communicationsween the parties about his role in the litigation. As of the
time the pending motions were filed, Dr. Pardesains unavailable. (Docket No. 91, Ex. 9.)

12|n several places in this motion, “2014” wastten instead of “2015,” but as the Order was
filed in late 2014, it is €ar that the partseintended and the court umsi®od these deadlines to
take place in 2015.

13 While Plaintiff's Initial Disclosures included DPardue as a fact witness and referenced the
possibility that he would offer an expert opinias to medical causation, Plaintiff explicitly
stated to defendants in her subsequent Resptms&errogatories that no final decision had
been made regarding the use of experinesty and that experts would be disclosed in
compliance with the CMO. Plaintiff never follodi@ip with an official disclosure or expert
report.
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On May 15, 2015, Lincare filed a Motion to Exclude Dr. Pardue from offering expert
testimony as to Decedent’s cause of death, altiga supporting Memorandum. (Docket Nos.
76 and 77.) On June 1, 2015, Plaintiff filed a Response. (Docket No. 91.) On June 22, 2015,
with leave of court, Lincaraléd a Reply in support of itslotion to Exclude Dr. Pardue.

(Docket No. 103.) On June 15, 2015, AirSep fitscown Motion to Exclude Dr. Pardue from
offering expert testimony as ecedent’s cause of death, aubpted by reference Lincare’s
briefing on the issue. (Docket No. 95.)

Also on May 15, 2015, Lincare filed a Motion for Summary Judgment and a supporting
Memorandum (Docket Nos. 78 and 79), arguing: thaPlaintiff's claims against Lincare are
prohibited under ENN. CODE ANN. § 29-28-106, which governs products-related suits against
non-manufacturer lessors under Tessee law; 2) Plaintiff does noave sufficient evidence to
prove that the Concentrator was defective; 3) eividlre Concentrator we defective, Plaintiff
does not have sufficient evidemto prove that the Conceatior caused Decedent’s death
because she has failed to procure a medical tansxpert; 4) Lincare did not breach any duty
owed to Decedent, misrepresém condition of the Concentratar breach any warranty; 5)
Plaintiff has not offered sufficient evidencearfotional distress and therefore cannot prove a
claim for negligent infliction of ewtional distress; and 6) Plaifitis not entitled to damages for
loss of consortium. Lincare also filed a Statentérundisputed MateridFacts. (Docket No.

80.) On June 17, 2015, Plaintiff filed a RespomsOpposition (DockeaNo. 98) along with
Responses to Lincare’s Statement of UndispMaterial Facts (Docket No. 99) and additional
supporting documents (Docket No. 101). On July 1, 2015, Lincare filed a Reply. (Docket No.

106, Ex. 1.)
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On May 15, 2015, AirSep also filed a separate Motion for Summary Judgment and
supporting Memorandum (Docket Nos. 81 and 8@yiag that: 1) Plaintf’'s claims against
AirSep are barred by the statute of limitationsPBintiff does not havsufficient evidence to
prove that the Concentrator was defective; @neven if the Concentrator were defective,
Plaintiff does not have sufficient evidence toye that the Concent@tcaused Decedent’s
death because she has failed to procure a mexddigaation expert. AirSep also filed a Statement
of Undisputed Material FactgDocket No. 88.) On June 17, 2015, Plaintiff filed a Response in
Opposition (Docket No. 97) along with Response&it8ep’s Statement of Undisputed Material
Facts (Docket No. 100) and supporting documébtsket No. 101). On July 1, 2015, AirSep
filed a Reply. (Docket No. 107, Ex. 1.)

Lastly, on May 15, 2015, AirSep filed a MotionEaclude Tyler Kress, Ph.D., Plaintiff's
proffered expert on the Conceatior defect, along with a supporting Memorandum (Docket Nos.
84 and 85). On May 26, 2015, Lincare filed itsroMotion to Exclude Dr. Kress, adopting by
reference and joining AirSep’s on on this issue. (Docket No. 89.) On June 1, 2015, Plaintiff
filed a Response. (Docket No. 90.) On JRABe2015, AirSep filed a Reply. (Docket No. 105.)

SUMMARY JUDGMENT STANDARD

Rule 56 requires the court to grant a mofensummary judgment if “the movant shows
that there is no genuine dispute@asny material fact and the mawuas entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). If a mogidefendant shows thagite is no genuine issue
of material fact as to at leaste essential element of the pldifgiclaim, the burden shifts to the
plaintiff to provide evidence beyond the pleadirigsf[ting] forth specift facts showing that
there is a genuine issue for triaMoldowan v. City of Warren, 578 F.3d 351, 374 (6th Cir.

2009); see als@elotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986). “In evaluating the
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evidence, the court must draw all inferenicethe light most favorable to the non-moving
party.” Moldowan, 578 F.3d at 374 (citinglatsushita Elec. Indus. Co. v. Zenith Radio Corp.,
475 U.S. 574, 587 (1986)).

At this stage, “the judge’function is not . . . to weigh the evidence and determine the
truth of the matter, but to determine whettieere is a genuine issue for trial ftl. (quoting
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986)). Bitlhe mere exstence of a
scintilla of evidence in support of the [non-moving party’s] position will be insufficient,” and the
party’s proof must be motean “merely colorable.’Anderson v. Liberty Lobby, 477 U.S. 242,
249, 252 (1986). An issue of fact is “genuinefyaiha reasonable jury could find for the non-
moving party. Moldowan, 578 F.3d at 374 (citingnderson, 477 U.S. at 252).

ANALYSIS

Claims Against Lincare and TENN. CODE ANN. 8§ 29-28-106

Under TENN. CODE ANN. 8§ 29-28-106, “no product liability action” can proceed under
Tennessee law against a non-mawtirer lessor of a product, ette the manufacturer is both
solvent and subject to serviamless the lessor has done of¢he following: exercised
substantial control over the aspef the product giving rise tilie alleged harm, altered or
modified the product in a way that caused therhar provided an expss warranty. Plaintiff
concedes that none of theseeptions applies with respectltoncare but argues that her
negligence action against Lincare may neverthglesseed because it is not a “product liability
action” and, therefore, falls outts the scope of this provisiofroduct liability actions are
defined under the statute as “all actions broughtf@mn account of peosal injury, death or
property damage caused by or resulting froerttanufacture, consittion, design, formula,
preparation, assembly, testing, service, warnimggruction, marketing,gckaging or labeling of
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any product,” including “all actionlsased upon the following theoriesrict liability in tort;
negligence; breach of warranty, express or impledach of or failure to discharge a duty to
warn or instruct, whether negligent,innocent; misrepresentation, concealment, or
nondisclosure, whether negligent, or innocent; or uadg other substantive legal theory in tort
or contract whatsoever.” ENN CODE ANN. § 29-28-102.

Plaintiff's theory of the case can essentidleysummed up as follows: there was a defect
in the Concentrator that caused it to deliess than the prescribadhount of oxygen, Lincare
negligently failed to identify the defect andidered the Concentrator to Decedent anyWay,
and Decedent’s use of the Concentrator causagid decline in her health and ultimately her
death. Plaintiff argues thatheaim against Lincare is faegligence, independent and apart
from the product liability action, but in fact the only negligence asserted against Lincare is the
failure to detect the alleged @et in the Concentrator. TheredoiPlaintiff's negligence action
against Lincare amounts to no more than aigegte theory of peosal injury and death
resulting from a flaw in some aspect of the nfanture or design of a product, a product liability

action under the plain texf the statute.

1 In particular, Plaintiff apgars to argue that the Conceror was already not functioning
properly at the time it was taken from the PRatient and that Lincarwould have caught the
problem, had it done more comprehensive testnajax sent the Concentrator to AirSep for
service prior to delivering it to Decedent. While it is not clear that this evidence is sufficient for
a jury to find negligence (Pldiff has produced no evidence abthe standard of care in the
medical equipment leasing industry, let alone Wwleadditional action by Lincare would have
revealed any problems in light of the fact tted alleged defect in the Concentrator is
intermittent), the type of negligencdleged relates to harm only aaused by a product defect.
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Moreover, § 29-28-106 was amended in October Zalexclude the type of action that
Plaintiff now attempts to bring against Lincarghe prior version of this section, which was in
effect through September 2011, explicitly allowedduct liability actionggainst a lessor to
proceed where the lessor had a “reasonable opptyrtannspect the product in such a manner
which would or should, in the ex@se of reasonable care, revda existence adhe defective
condition.” The amendments to § 29-28-106 eleténthis clause andplkace it with language
that allows products actions against lessogsroceed only under the limited exceptions
described above (for lessors who alter or anteagroduct or exercise substantial control).
These amendments therefore canfthat the legislature intendéal preclude actions, such as
Plaintiff's, that are based on a lessor’s maegligence in identifyig a product’s defective
condition. Accordingly, all claimagainst Lincare will be dismisséd.

. Claims Against AirSep and the Statute of Limitations

As the parties agree, thasite of limitations for @roducts liabiliy action under
Tennessee law is one year from the date of the injueyN.TCODE ANN. § 28-3-104. The
parties also agree that the limitations periothia case began to run at the time of Decedent’s

death on November 20, 2011 and, therefore regmn November 20, 2012. Plaintiff initially

> The current statute became effective oroBet 1, 2011 and applies to this action because
none of the events giving rise to the claims tplaice before that time. The court notes that the
parties did not mention the prior vaessiof the statute in their briefing.

18 Because § 29-28-106 bars all of Plaintiff'ainls against Lincare, including negligence,
misrepresentation, breach of warranty, and nedliopiiction of emotional distress, the court
does not need to address Lincare’s additiangliments in its Motiofor Summary Judgment
that relate to Plaintiff's ability to prove eéghthe elements of these claims or associated
damages.
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filed a lawsuit against Lincare in the Circ@ourt of Sumner County, Tennessee on November
13, 2012, within the limitations period, and thenuwdhrily dismissed thaguit on November 26,
2012. Plaintiff refiled her suit against lcare in Sumner County on July 30, 2013, undayNTl
CODEANN. § 28-1-105(a) (the “Savings Statute”). T®avings Statute providen relevant part:
“If the action is commenced within the time Ited by a rule or statute of limitation, but the
judgment or decree rendered against the pifapon any ground not cohaing the plaintiff's
right of action . . . the plairfti. . . may, from time to timegommence a new action within one
(1) year after the reversal arrest.” AirSep doesot dispute that thisecond action against
Lincare was timely as per the Savings StatutetSAp does dispute, however, the timeliness of
Plaintiff's claims against AirSepyhich were first raised in Plaintiffs Amended Complaint, filed
on October 4, 2013.

Plaintiff concedes that her claims agaifsiSep were filed outside of the original one-
year statute of limitations period. Plaintiff alsoncedes that her claims against AirSep are not
covered by the Savings Status@ce AirSep was not a party to the initial laws@e Turner v.
Aldor Co. of Nashville, Inc., 827 S.W.2d 318, 321 (Tenn. CpA 1991) (“The savings statute is
not applicable to the claims amrenewed complaint against atganot named as a defendant in
the original complaint.”) Plaintiff argues, hewer, that, because she amended her complaint to
add AirSep as a defendant within 90 daykiatare’s September 9, 2013 Answer — which first
identified AirSep as a party that contributedhe injury — her claims against AirSep are
nevertheless timely pursuant taNiN CODE. ANN. 8§ 20-1-119(a), wikh provides:

In civil actions where comparative uld is or becomes an issue, if a
defendant named in an original comptanitiating a suit filed within the
applicable statute of limitations, or named in an amended complaint filed

within the applicable statute of limitations, alleges in an answer or amended
answer to the original or amended cdamt that a personot a party to the

17



suit caused or contributed the injury or damage for which the plaintiff
seeks recovery, and if the plaintiff's c@uor causes of action against that
person would be barred by any applicastiatute of limitations but for the
operation of this section, the plaintiff may, within ninety days of the filing
of the first answer or first amendedsarer alleging that person’s fault . . .
[almend the complaint to addelperson as a defendant . . .
As AirSep points out in its Repliipwever, Plaintiff overlooks thexplicit language of § 20-1-
119(d), which expressly prohibitse application of § 20-119(a) to actions commenced
pursuant to the Savings Statute. Therefore, uthdeplain language of ¢hstatute, Plaintiff’s
claims against AirSep are not saved by § 2t®-and will be dismissed as time-barred.

1. Motions to Exclude Dr. Pardue and Sufftiency of Medical Causation EvidencE

Defendants argue that Dr. Pardue shouleétduded from testifying as to medical
causation because Plaintiff has failed to propeidclose this testiony pursuant to Rule
26(a)(2) of the Federal Rules of Civil Prdoee and the court’s delates under the CMO.
Consequently, defendants argue t&intiff has failed to produce sufficient evidence as to the
medical causation element of her claims, and, tbezethis action should be dismissed in its
entirety as a matter of law. Plaintiff argues tsiaé¢ did not violate Rule 26 and the CMO,; that,
even if she did violate Rule 26, the error masmless and does not warrant exclusion of Dr.
Pardue’s medical causation testimy; and finally that, even Dr. Pardue’s testimony is
excluded, there is sufficient cumstantial evidence on medical causation in the record for her
claims to survive. The court addresses each of these issues in turn.

A. Rule 26 Violation

17 Even if the statutory basdiscussed above did not appiyere are additional grounds for
dismissal of this action, axplained in this section.
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Under Rule 26(a)(2), parties must provide ekpatness disclosures, which include, at a
minimum, “(i) the subject matter on which thé@nmess is expected fwresent evidence under
Federal Rule of Evidence 702, 703, or 705; ancg(8ummary of the facts and opinions to which
the witness is expected to testify.” With respto witnesses who are retained or specially
employed, the disclosure must be accompanied by “a written report prepared and signed by the
witness” that includes the bases for the wis'espinions, facts relied on, and the witness’s
gualifications and prior expetestimony, among other specific itemized information. Fed. R.
Civ. P. 26(a)(2)(B). While a treating physicimnay offer some expert testimony without
submitting a full written expert report, that tesbiny is limited to opinions that were formed in
the course of treatment and in reliance orola ordinary medical training; if a treating
physician plans to testify beyond the scopaisfpersonal knowledge and render an opinion
formed in anticipation of litigatin, he is to be treated as a me¢a expert for purposes of Rule
26 disclosuresSee Mohney v. USA Hockey, Inc., 138 F. App’x 804, 810-11 (6th Cir 2005)

(citing Harville v. Vanderbilt Univ., 95 F. App’x 719 (6th Cir 2003)Fielden v. CSX Transp.,
Inc., 482 F.3d 866 (6th Cir. 2007Bgkaert Corp. v. City of Dyersherg, 256 F.R.D. 573, 575-78
(W.D. Tenn. 2009).

Plaintiff has not filed an expereport for Dr. Pardue, orlmérwise provided an official
expert disclosure of Dr. Pardue under the CM®fact, Plaintiff has provided no information
about Dr. Pardue’s medical causation testimony beyond references in her Initial Disclosures and
Answers to Interrogatories to tpessibility that Dr. Pardue might t&fy at trial as to certain
opinions drafted by Plaintiff’'s own attorneys.akitiff’'s argument that this procedural lapse
does not bar Dr. Pardue from testifying asnedical causation, because he is a treating

physician rather than a retained or employed exfaels for two reasons. First, the evidence
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clearly shows that a) Dr. Parddel not have any personal knowledge of the circumstances of
Decedent’s death or of the medical consequeoicksr use of the Concentrator, as he last
treated her seven months priothtr receipt of the Caentrator and did not consult on her care
in the subsequent weeks leading up to herhgeaud b) Dr. Pardue'@pinions about the
Concentrator as a contributing factor in Decéd@atteath were formed not in the course of
treating Decedent, but in anticipation of litigatiand in collaboration with Plaintiff's attorneys.
Dr. Pardue’s medical causatiopinions are therefore subjdo the Rule 26 disclosure
requirements for retained experts, irrespectivelodther — as Plaintiff asserts — Dr. Pardue was
not paid for his opinions, did nbeave direct communication witPlaintiff's counsel, and did not
enter into any sort of foral retention agreement.

Second, Plaintiff has failed to provide euwae limited Rule 26 disclosures required for a
treating physician whose testimodges not necessitate a full writtexpert report. From the
record, Plaintiff managed to prapedisclose Dr. Pardue adact witness only. Plaintiff’'s
Initial Disclosures and Answers to defendantsetrogatories did not provide sufficient notice of
Plaintiff's final intent to use DrPardue as an expert witnessr did they contain an express
summary of the facts and opinions Dr. Pardue wiesgtify to at trial. In fact, these documents
on their face reflect ambiguiys to Plaintiff's use of expetestimony, as does Plaintiff's

subsequent communication with defense coufis@herefore, on the narrow, but critical,

18 plaintiff argues that the July 2014 emaitrespondence between counsel for AirSep and
counsel for Plaintiff shows thalefendants had notice that. Bxardue would offer expert
testimony on medical causation and recognizedddoordingly. Even if this is true, it does not
change the fact that Plaintiff subsequeffaijed to follow up in providing defendants with
sufficient knowledge regarding DiPardue’s anticipated medicausation testimongt trial, as
expressly required under Rule 26 and the CM@oreover, Plaintiff’'s counsel was clear in
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guestion of whether Dr. Pardue yrnastify as to the Decedent’s ca&uof death, the record shows
that Plaintiff has failed to discée Dr. Pardue as a medical caign expert pursuant to Rule 26
and the CMO.

B. Harmlessness and The Exclusion of Dr. Pardue’s Testimony

“If a party fails to provide information or @htify a witness as reqed by Rule 26(a) or
(e), the party is not allowed to use that infatimn or witness to suppkvidence on a motion, at
a hearing, or at trial, unless the failure was sulbistity justifiedor is harmless.” Fed. R. Civ. P.
37(c)(1). A showing of harmlessness for this purpose requires “an moiséste on the part of
a party coupled with sufficient knowledge the part of the other partySommer v. Davis, 317
F.3d 686, 692 (6th Cir. 2003) (citingance v. United Sates, 1999 WL 455435 at *5 (6th Cir.
June 25, 1999)). Under Rule 37, thistrict court retains discrein to fashion a remedy for Rule
26 violations $ee Roberts ex rel. Johnson v. Galen of Va, Inc., 325 F.3d 776, 784 (6th Cir
2003)), and the exclusion of an exrpeitness’ testimony is an avalike option that courts in this
circuit commonly exercise when a party doesawmply with the court’s expert witness
disclosure deadlinesseg, e.g., Haynesv. City of Circleville, 2005 WL 3263313 (S.D. Ohio Dec.
1, 2005);Hall v. Furest, 2006 WL 2375677 at *3 (E.Mich. Aug 16, 2006).

Plaintiff argues that any Rule 26 error shenaatted is harmless and that, therefore, Dr.
Pardue’s testimony should not be excluded. Pfaintither asserts that there may still be time
to depose Dr. Pardue prior to the deadline for motiofisnine, which can address any further
concerns about the admissibiliy his opinions. First, theourt does not accept Plaintiff's

argument that she made an honest mist&taintiff ignored the distinction between Dr.

response to AirSep’s July 2, 2014 email thahalfdecision as to expert testimony had not yet
been made and, at that point in time, the CM@dline for expert discloses had not yet passed.
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Pardue’s role as a fact witnemsd her counsel’s explicit attemptdtiectively retain Dr. Pardue
to testify as to medical causation opinions ey Plaintiff’'s attorays in anticipation of
litigation. Plaintiff could not have reasonably be&d that Dr. Pardue calitestify as to these
opinions without providing officiatlisclosures and a full expegport. Moreover, the CMO was
modified many times, at the request of the parties and to account for Dr. Pardue’s ongoing
unavailability as dact witness.*® Plaintiff failed to adequaleaddress Dr. Pardue’s ongoing
unavailability by either requesting an additionalession for her own expert disclosures, until
such time as Dr. Pardue could pdeva proper expert regpor seeking out aalternative expert
on this issue before the deadline had expiredintf instead allowed all deadlines for expert
disclosures to pass without any update, des$iteexplicit indication to defendants — in
discovery documents and in outside communicatotigt she was aware of and would comply
with the expert disclosure deadlines containeithéxCMO to clarify her intentions with respect
to Dr. Pardue. Plaintiff cannabw reasonably argue that sheswmaware that these deadlines
were relevant to Dr. Pardue.

Second, even if Plaintiff's error was based on an honest mistake, defendants did not have

sufficient knowledge to render the mistake hasmle Defendants never received a final answer

9In its final amendment to the CMO, the cooidered that defendants could delay disclosing
their medical experts until after Dr. Pardueéé&position. This fact alone, however, does not
indicate that Dr. Pardue was unsteod to be a medical causatiofqpert. Even as a fact witness

and as a treating physician, he may have brougttots that defendantgould have wanted to
retain an expert to rebut, such as the medhieaéssity of Decedent’s oxygen supplementation or
the role of any other medical conditions withigthshe may have been diagnosed or treatments
she may have received. Nonetheless, Dr. Pardue was never made available for deposition, the
final deadlines came and went, and Plaimé¥er requested any additional extensions.
Defendants named their medical experts andg@ded with other procedural steps under the
CMO.
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from Plaintiff clarifying her intento proffer Dr. Pardue as a medi causation expert at trial.
They have never received a full summary of DrdBa’s proposed expert opinions on this issue
or the facts upon which these opinions are thaséoreover, defendants have never had an
opportunity to review a full expenteport or to depose Dr. Pardile. Consequently, the
defendants have named their own medical egpand filed dispositivenotions without this
information. Accordingly, the court finds thataiitiff’s violation of Rule 26 and the CMO was
not harmless.

Finally, the court notes that allowing Dr. rHae to testify as an expert on medical
causation at this point in timeowld require the coutio reset the entire trial schedule and to
rewind the clock and revisit sea procedural steps, includindefendants’ identification of
medical experts and the filing of dispositive mos. For these reasons, Dr. Pardue’s testimony
as to the cause of Decedent’s death will be excléted.

C. Sufficiency of Medical CausatiorEvidence to Support Plaintiff's Claims

20 plaintiff argues that, because Dr. Pardue’svaitability was through no fault of her own, and
because defendants failed to subpoena Dr. Pardue after the final deadline for his deposition was
set, this fact cannot be usadainst her to argue thatfdedants did not have sufficient

knowledge of Dr. Pardue’s expert testimonyeander the Rule 26 violation harmless. What

Plaintiff overlooks, however, is &, having not providedny disclosures regding the bases for

Dr. Pardue’s medical causatitestimony, it was her responsibjlito have ensured that

defendants had adequate knowletgtre assuming this testimooguld be used at trial.

%I The court need not reach defendants’ argurtetDr. Pardue’s testimony is inadmissible
under Federal Rule of Evidence 702 &alibert v. Merrell Dow Pharmaceuticals, 509 U.S. 579
(1993). The court notes, howevtrat Plaintiff's argument that@aubert analysis would be
premature — given that the bases for Dr. Pdsdmedical causation ogons are unavailable for
review — reinforces the fact that defenddrase not received sufficient knowledge of Dr.
Pardue’s medical causation testimony.

23



Under Tennessee law, a plafhihust provide admissible pert testimony as to both
causation and product defect in ordeptove liability ina products actionPride v. BIC Corp.,

218 F.3d 566, 58-81 (6th Cir. 2000) (citirglton v. Pfizer Hosp. Prod. Group, Inc., 872 S.W.2d
908, 912 (Tenn Ct. App. 1993) aBdowder v. Pettigrew, 541 S.W.2d 402, 404 (TN 1976));
Moreover, under Tennessee law, medical causatisst be established by expert testimony.
Thomasv. Aetna, 812 S.W.2d 278, 283 (citirgmith v. Empire Pencil Co., 781 S.W.2d 833
(Tenn. 1989)Corcoran v. Foster Auto GMC, Inc., 746 S.W.2d 452 (Tenn. 1988); aBeshy V.
Town of Greeneville, 587 S.W.2d 381 (Tenn. 1979)pwns v. Perstorp Components, Inc., 26 F.
App’x 472 (6th Cir. 2002) (withauadmissible expert testimony tsthe medical causation of
plaintiff's condition, no reasonabjjury could find for product liability plaintiff under Tennessee
law, on a theory of either negligence or strict liabilitgeg also Jastrebski v. Smith & Nephew
Richards, Inc., 1999 WL 144935 at *6 (Tenn. Ct. App. Ma 18, 1999) (in a lawsuit involving a
“technically complex prescription medical devictgkpert testimony is reqred to establish the
causal connection between thieged defect in the device @fthe plaintiff's] claimed

injuries.”)

Plaintiff cannot succeed in this action w8deshe can prove that Decedent’s death was
caused by the defect in the Concentrator. Pfsirgument that the circumstantial evidence is
sufficient runs counter to both legal precedentthedevidence in the record. The Concentrator
is a complicated medical device, and, withoyterk testimony, a jury would be unable to draw
conclusions about the possibléeets of a defect in an oxyg@oncentrator on any patient, let
alone the actual effect of the alleged defecthénConcentrator on Decedent. Decedent’s full
medical condition at the time she entered the itaspnd between that time and her death, as

well as any other intervening factors that mayeheontributed to the decline in her health
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(including her request to not beapkd back on a ventilator), are@beyond the jury’s ability to
understand without expert testimonlt would be impossible for a jury to determine, based on
the circumstantial evidence alone, that a defettte Concentrator caused or contributed to
Decedent’s death.

Dr. Pardue is not permitted to offer erptestimony as to ntical causation for the
reasons discussed above, andriBifiihas proffered no other exgigestimony on this matter.
She has not retained a medicauisation expert or identifieshya of the physicians who actually
treated Decedent at the time of kleath as having formed an pjin as to medical causation in
the scope of their treatment. Absent any exi@stimony on this issue, no jury can find for
Plaintiff. The claims against Lincare and Aegswill therefore be dismissed on the additional
ground that Plaintiff canngirove the medical causati element of her clainf3.

CONCLUSION

For the foregoing reasons, Lincare’s and Airsep’s Motions for Summary Judgment and
Motions to Exclude Dr. Pardue Wbe granted and all claims will be dismissed with prejudice.

The Motions to Exclude Dr. Kress will be denied as moot.

Mt g —

ALETAA. TRAUGER
UnitedState<District Jutge

An appropriate order will enter.

?2 Having already established more than one grdandismissal as to each defendant, the court
need not reach the additional question of the sufficiency of Pigievidence as to the product
defect element of her claim#ccordingly, the court will noaddress the admissibility under
Rule 702 of testimony by Plaintiff's profferedfdet expert, Dr. Kress, and the Motions to
Exclude Dr. Kress will be denied as moot.
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