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IN THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

LANNY ROSS COGGIN, JR.

V. No. 3:13-0898

NANCY A. BERRYHILL
Acting Commissioner of
Social Security

N N N N N N

MEMORANDUM

Plaintiff filed this action pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3) to obtain
judicial review of the final decision of the Social Security Administrationofh@issioner”)
denying his claim for a period of disability and Disability Insurance BengfDIB”), as
provided under Title Il of the Social Security Act (“the Act”). The case iseatly pending on
Plaintiff's motion for judgment on the adminigdikee record (Docket Entry No. )6to which
Defendant has responded. Docket Entry Na. Alaintiff has ado filed a subsequent reply to
Defendant response (Docket Entry No. Y180 which Defendant has filed a surrepBocket
Entry No. 21. This action is before the undersigned for all further proceedings pursuant to the
consent of the parties amitder ofthe District Judge in accordance with 28 U.S.C. § 636(c)
(Docket Entry Nos. 224).

Upon review of the administrative record as a whole and consideration of tres’parti

filings, Plaintiff’'s motion iSDENIED and the decision of the CommissioneARFIRMED .

1 Nancy A. Berryhillbecame the Acting Commissioner of Social Securityamuary 23, 2017
Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure, Nancy A. Bleisyhilbstituted for
former Acting Commissioner Carolyn W. Colvin as the defendant in this suit.
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[. INTRODUCTION

Plaintiff filed an application foa period of disability and DIBn February 15, 201(B5ee
Transcript of the Administrative Record (Docket Entry No) 44952 He alleged a disability
onset date of August 15, 2008. A¥. Plaintiff asserted that he was unable to work due to
neuropathy, degenerative disc disease, and other back problerh623

Plaintiff's applications were denied initially and upon reconsideration 6R96.
Pursuant to his request for a hearing before an admistriaw judge (“ALJ”), Plaintiff
appeared with counsel atektified at a hearing before AMichelle Thompson on February 22,
2012. AR 29 On March 9, 2012, the ALJ denied the claim. AR1I5 On July 5, 2013, the
Appeals Council denied Plaintiff's recgtefor a revew of the ALJ’s decision (AR-B), thereby
making the ALJ’s decision the final decision of the Commissiofiéis civil action was

thereafter timely filed, and the Court has jurisdiction. 42 U.S.C. § 405(g).

[I. THE ALJ FINDINGS
The ALJ issuedan unfavorable decision on April 23, 2012. AR 15. Based upon the
record, the ALJ made the following enumerated findings:

1. The claimant meets the insured status requirements of the Social Security Act
through December 31, 2013.

2. The claimant has not engaged in substantial gainful activity since August 15,
2008, the alleged onset date. (20 CFR 404.¥58&0).

2 The Transcript of the Administrative Record is hereinafter referencéioebabbreviation “AR”
followed by the corresponding page number(s) as numbered in large black print on the righttom
corner of each page. All other filings are hereinafter referenced bythevaion “DE” followed by the
corresponding docket entry number and page number(s) where appropriate.

3 The Exphnation of Benefits, accompanying the Notice of Disapproved Claim dated April 1
2010, additionally found evidence of asthma and high cholesterol. AR 102.
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*k%k

3. The claimant has the following severe impairments: lumbosacral spondylosis,
without myelopathy; obstructive chronic bronchitis, without exacerbation; post
laminectomy syndrome, lumbar region; and neuropathy of the lower extremities
(20 CFR 404.1520(c)).

*k%k

4. The claimant does not have an impairment or combination of impairments that
meets or medically equals the severity of one of the listediimeats in 20 CFR
part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525 and 404.1526).

*kk

5. After careful consideration of the entire record, the undersigned fintishida
claimant has the residual functional capacity to lift and/or carry 10 gound
frequently and 20 pounds occasionally; stand, walk, and/or sit for up to six hours
each; occasionally climb ladders/ropes/scaffolds; and frequently climb
ramps/stairs, balance, stoop, kneel, crouch, and crawl.

*k%k

6. The claimant is capable of performipgst relevant work as a night club manager
and restaurant manager. This work does not require the performance ef work
related activaés precluded by the claimant’'s residual functional capacity
(20 CFR 404.1565).

*k%k

7. The claimant has not been under a diggbas defined in the Social Security
Act, from August 15, 2008, through the date of this decision (20 CFR
404.1520(f)).

AR 20-24.

. REVIEW OF THE RECORD
The parties and the ALJ have thoroughly summarized and discussed the medical and
testimonial gidence of the administrative record. Accordingly, the Court will discuss those

matters only to the extent necessary to analyze the parties’ arguments.



V. DISCUSSION AND CONCLUSIONS OF LAW

A. Standard of Review

The determination of disability under the Aistan administrative decision. The only
guestions before this Court upon judicial review are: (i) whether the decision of the
Commissioner is qported by substantial evidenamd (i) whether the Commissioner made
legal errors in theprocess of reaching the decisiaf?2 U.S.C. § 405(g)See Richardson v.
Perales 402 U.S. 389, 401, 91 S. Ct. 1420, 28 L. Ed. 2d @&21) (adopting and defining
substantial evidence standard in context of Social Security c&sés)y. Comm’r of Soc.€8,
609 F.3d 847, 854 (6th Cir. 2010fhe Commissioner’s decision must be affirmed if it is
supported by substantial evidence, “even if there is substantial evidenceeedrathat would
have supported an opposite conclusi@idkey v. Comm’r of So Sec.581 F.3d 399, 406 (6th
Cir. 2009) (quotingkey v. Callahan109 F.3d 270, 273 (6th Cir. 1997Jpnes v. Comm’r of
Soc. Se¢336 F.3d 469, 477 (6th Cir. 2003 er v. Comm’r of Soc. Se03 F.3d 388, 3890
(6th Cir. 1999).

Substantial evidenceés defined as “more than a mere scintilla” and “such relevant
evidence as a reasonable mind might accept as adequate to support a con8lictiardson
402 U.S. at 401 (quotinGonsol. Edison Co. v. NLRBO0O5 U.S. 197, 229, 59 S. Ct. 206, 83 L.
Ed. 126(1938));Rogers v. Comm’r of Soc. Set86 F.3d 234, 241 (6th Cir. 200DeMaster v.
Weinberger 533 F.2d 337, 339 (6th Cir. 1976) (quoting Sixth Circuit opinions adopting
language substantially similar to thatRichardsoi.

The Court’s review of the Commissioner’s decision is limited to the record made in the
administrative hearing proces3¥ones v. Secretary945 F.2d 1365, 1369 (6th Cir. 199A

reviewing court may not try the cade novo resolve conflicts in evidence, or decide questions
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of credibility. See, e.g.Garner v. Heckler 745 F.2d 383, 387 (6th Cir. 1984) (citiMyers v.
Richardson 471 F.2d 1265, 1268 (6th Cir. 1972Jhe Court must accept the ALJ’'s explicit
findings and determination unless the record as alewtsowithout substantial evidence to
support the ALJ’s determinatiod2 U.S.C. § 405(g)See, e.g.Houston v. Sec’y of Health &
Human Servs 736 F.2d 365, 366 (6th Cir. 1984).

B. Determining Disability at the Administrative Level

The claimant has the ultimate burden of establishing an entitlement to benefitsiog pr
his “inability to engage in any substantial gainful activity by reason of angicailby
determinable physical or mental impairment which can be expected to redaltimor which
has lasted or can be expected to last for a continuous period of not less than 12 months.”
42U.S.C. 8§ 432(d)(1)(A). The asserted impairment(s) must be demonstrated by lijnedica
acceptable clinical and laboratory diagnostic techniq&ee 42 U.S.C. 88 432(d)(3) and
1382c(a)(3)(D); 20 C.F.R. 88 404.1512(a), (c), and 404.1513(d). “Substantial gainful activity”
not only includes previous work performed by the claimant, but also, considering thartlai
age, education, and work experience, any other relevant work that exists itidhal conomy
in significant numbers regardless of whether such work exists in the intmadea in which the
claimant lives, or whether a specific job vacancy exists, or whether theaalawould be hired
if he applied. 42 U.S.C. § 423(d)(2)(A).

In the proceedings before the Social Security Administration, the Comnassiaunst
employ a fivestep, sequential evaluation process in considering the issue of the claimant’s
alleged disabilitySee Heston v. Comm’r of Soc. S&d5 F.3d 528, 534 (6th Cir. 2008bbot
v. Sullivan 905 F.2d 918, 923 (6th Cir. 1990). First, the claimant must show that he is not

engaged in “substantial gainful activity” at the time disability benefits arghsoGruse v.
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Comm’r of SocSec. 502 F.3d 532, 539 (6th Cir. 2007); 20 C.F.R. 88 404.1520(b), 416.920(b).
Second, the claimant must show that he suffers from a severe impairment thattheeets
12-month durational requirement. 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(8¥®).also
Edwards v. Comm’r of Soc. Setl13 F. App’x 83, 85 (6th Cir. 2004). Third, if the claimant has
satisfied the first two steps, the claimant is presumed disabled withdharfurquiry, regardless

of age, education or work experience, if the impairha issue either appears on the regulatory
list of impairments that are sufficiently severe as to prevent any gamfalbgment or equals a
listed impairmentCombs v. Comm’r of Soc. Se459 F.3d 640, 643 (6th Cir. 2006); 20 C.F.R.

88 404.1520(d), 416.920(d). A claimant is not required to show the existence of a listed
impairment in order to be found disabled, but such showing results in an automatic finding of
disability that ends the inquirgee Combs, supr8lankenship v. Bower874 F.2d 1116, 112

(6th Cir. 1989).

If the claimant’s impairment does not render him presumptively disabled, thk &ep
evaluates the claimant’s residual functional capacity in relationship to sisglavant work.
Combs, suprdResidual functional capacity” (“RFC”) is defined as “the most [the claimant] can
still do despite [his] limitations.” 20 C.F.R. 88 404.1545(a)(1). In determining matdis RFC,
for purposes of the analysis required at steps four and five, the ALJ is required torctheside
combined effet of all the claimant's impairments, mental and physical, exertional and
nonexertional, severe and nonsev&ee42 U.S.C. 88 423(d)(2)(B), (5)(BJ;oster v. Bowen
853 F.2d 483, 490 (6th Cir. 1988). At the fourth step, the claimant has the burden of proving an
inability to perform past relevant work or proving that a particular past job should not be

considered relevanCruse 502 F.3d at 539Jones 336 F.3d at 474. If the claimant cannot



satisfy the burden at the fourth step, disability benefits mesienied because the claimant is
not disabledCombssupra.

If a claimant is not presumed disabled but shows that past relevant work cannot be
performed, the burden of production shifts at step five to the Commissioner to shawethat
claimant, in ligh of the claimant’s RFC, age, education, and work experience, can perform other
substantial gainful employment and that such employment exists in significant nsuimtiee
national economyLongworth v. Comm’r of Soc. See02 F.3d 591, 595 (6th Cir. 280
(quotingWalters v. Comm’r of Soc. Sgd02 F.3d 525, 529 (6th Cir. 1997pee alsd-elisky v.
Bowen 35 F.3d 1027, 1035 (6th Cir. 1994). To rebptiana faciecase, the Commissioner must
come forward with proof of the existence of other jobs a @atncan performLongworth 402
F.3d at 595See alsKirk v. Sec'y of Health & Human Sery667 F.2d 524, 528 (6th Cir. 1981),
cert. denied461 U.S. 957, 103 S. Ct. 2428, 77 L. Ed. 2d 1315 (1983) (upholding the validity of
the medicalocational guidehes grid as a means for the Commissiamferarrying his burden
under appropriate circumstances). Even if the claimant’s impairments pregesiaimant from
doing past relevant work, if other work exists in significant numbers in the naticm@omy tha
the claimant can perform, the claimant is not disabRadhbers v. Comm’r of Soc. Ses82 F.3d
647, 652 (6th Cir. 2009)See also Tyra v. Sec’y of Health & Human Ser886 F.2d 1024,
102829 (6th Cir. 1990)Farris v. Sec’y of Health & Human Sery$73 F.2d 85, 889 (6th Cir.
1985);Mowery v. Heckler771 F.2d 966, 969-70 (6th Cir. 1985).

If the question of disability can be resolved at any point in the sequential ealuat
process, the claim is not reviewed further. 20 C.F.R. § 404.1520@#4also Higgs v. Bowen
880 F.2d 860, 863 (6th Cir. 1988) (holding that resolution of a claim at step two of the evaluative

process is appropriate in some circumstances).
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C. The ALJ’s Five-Step Evaluation of Plaintiff

In the instant case, the ALJ resolvediRiiff's claim at step four of the fivetep process.
The ALJ found that Plaintiff met the first two steps, but determined at step that Plaintiff
was not presumptively disabled because he did not have an impairment or combination of
impairments thamet or medically equaled the severity of one of the listed impairments in
20C.F.R. Part 404, Subpart P, Appendix 1. At step four, the ALJ found that Plaintiff was able to
perform past relevant work as a night club manager and restaurant mamaiggmusconcluded
that Plaintiff has not been under a disability since the alleged onset date wdt Alsg 2008.
AR 20-24.

D. Plaintiff’'s Assertions of Error

Plaintiff argues that the ALJ erred:kiL) improperly evaluating Plaintiff's impairments;
(2) failing to include a functiofby-function asessment in the RFC assessmé¢8} improperly
considering the opinions of Plaintiff's treatinghysician (4) improperly considering the
opinions of the consultative examinand nonexamining consultantand (5) improperly
evaluating Plaintiff’'s credibility. DE 14 at 1-2. Plaintiff therefore requesthat this case be
reversed and benefitawarded or, alternatively, remanded pursuant to sentence four of
42 U.S.C. § 405(g) for further consideratitoh. at 13.

Sentence for of 42 U.S.C. § 405(g) states the following:

The court shall have power to enter, upon the pleadings and transcript of the

record, a judgment affirming, modifying, or reversing the decision of the

Commissioner of Social Security, with or without remagdihe cause for a

rehearing.
42 U.S.C. 8 405(g), 1383(c)(3)iIn cases where there is an adequate record, the

[Commissioner’s] decision denying benefits can be reversed and bemeditded if the decision

is clearly erroneous, proof of disability is overwhelming, or proof of disab#itgtiong and
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evidence to the contrary is lackifi Mowery, 771 F.2dat 973.Furthermore, a court can reverse
the decision and immediately award benefits if all essential factual issieebdwmvresolved and
the record adpuately establishes a claimant’s entitlement toefies. Faucher v. Secretary
17F.3d 171, 176 (6th Cir. 1994%ee alsd\Newkirk v. Shalala25 F.3d 316, 318 (1994The
Courtaddresseeach of Plaintiff's assertioref error below.

1. Evaluation of Plantiff’'s impairments.

Plaintiff contends that the ALJ failed to properly evaluate his impairmentstiflaotes
that an imaging study showed degenerative changes to his spitieagpdrt of his fingethas
beenamputatedDE 161 at 6 Plaintiff contenls that the ALJ failed to provide sufficient reasons
for finding that these impairments were not severe.

It is well-established that the diagnosis of a condition is not sufficient to establish
disability. SeeJones v. Comm’r of Soc. SeNo. 13cv-14217,2015 WL 1004681, at *8 (E.D.
Mich. Mar. 6, 2015) (“[T]he mere diagnosis of an impairment is not enough to show disability; a
claimant must also prove its severity and functional impact.”) (cFoster, 853 F.2d at 489).
Plaintiff claims that the above oditions “were diagnosed and welbcumented in the record”
(DE 161 at 7), but citesno evidencesuggestingthat these conditions caused functional
limitations beyond those delineated in the RAGere is thus no basis on which to find that
Plaintiff suffers from a disabling conditioiseeKrakow v. Comm’r of Soc. SedNo. 1314388,
2015 WL 1301300, at *10 (E.D. Mich. Mar. 23, 2015) (“[S]imply because plaintiff suffers from
certain conditions or carries certain diagnoses does not equate to disability[.]”)

Moreover even if Plaintiff had made an effort to establish thase conditions
represented severe impairmente ALJ’s refusal to conclude that these conditimese severe

would not require reversal light of theALJ's determinatiorthat Plainiff did suffer from other
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severe impairment®\R 20. Indeed, aceanALJ finds that at least one of the claimant’s alleged
impairments is severe, the claim survives the step two screening process, 20 C.F.R.
8§ 404.1520(a)(4)Anthony v. Astrue266 F. App'x451, 457 (6th Cir. 2008), and both severe and
nonsevere impairments are to be considered by the ALJ in the remaining steeswvéluation
process. 20 C.F.R. 88 404.1523 and 404.1545(a@yrtshave repeatedipeld that an ALJ

does not commit reversible error when the Aibdls that some impairments an®t severe but

finds that other impairments are severe and proceeds with the next step of thisoevataeess.

Seeg e.g., Maziarz v. Sec'y Health & Human SeB887 F.2d 240, 244 (6th Cir. 198Bisk v.

Astrue 253 F. App’x 580, 583 (6th Cir. 2007).

Additionally, the Court notes thdlaintiff's brieffails to cite any regulation or opinion to
support his assertion that the ALJ was required to “provide sufficient reasons” fanding f
each deged impairmentvas severeDE 161 at 7. The Sixth Circuit has instead held that an
ALJ “need not discuss every piece of evidence in the record for his decision to $taaakeér v.
Comm’r of Soc. Sec99 F. App’x 661, 664 (6th Cir. 2004). Accordingly, the Court finds no error
in the ALJ’s determination as to the severity of Plaintiff's alleged impairments
2. Function-by-function assessment in the RFC.

The next assertion of error involved the ALJ’s failure to include a funtiyefiunction
analysis, a required by Social Security Ruling (“SSR”)-8f6. DE 161 at 78. Plaintiff states
that the ALJ “failed to include substantial limitations in the RFC finding correlatingnpteyns
and limitations which & welldocumented in the recotdd. at 9.

Plaintiff's argument is unpersuasive. For one, Plaintiff points to no evidence to support
any functional limitations beyond those ascribed by the, Alsleadspeculatinghat an injury to

his finger “[c]ertainly ... would impose limitations on the use of his hand and fingerT'6aEat
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8. However, the fact that symptoms have been documented in the record does nothing to
establish the existence atcompanyingdimitations. SeeHiggs 880 F.2dat 863 (“[D]isability is
determined by the functional limitationsmposed by a condition, not the mere diagnosis of
it.”). Plaintiff has thus failedo carry his burden to demonstrate the presence of a disabling
condition.SeeKey v.Callahan 109 F.3d at 274*Claimant has the ultimate burden of yirg

the existence of a disability.”) (citirichardson v. Hecklei750 F.2d 506, 509 (6th Cir. 1984)).

Additionally, it is wellsettled law that the ALJ is not required to explicitly describe a
“function-by-function evaluation” in the opiniorGee Delgdo v. Comm’r of Soc. Se@0 F.
App’x 542, 547 (6th Cir. 2002) (“Although a functidoy-function analysis is desirable, SSR 96
8p does not require ALJs to produce such a detailed statement in writing.”) (irdiéatiahs
omitted). The ALJ must insteadarticulate how the evidence in the record supports the RFC
determination, discuss the claimant’s ability to perform sustained-ketated activities, and
explain the resolution of any inconsistencies in the recdddthis-Caldwell v. Comm’r of Soc.
Sec, No. 1:15c¢v-532, 2016 WL 2731021, at *5 (W.D. Mich. May 11, 2016) (internal citation
omitted) Plaintiff fails to provide any evidence that the ALJ neglected this duty. ThetC
therefore rejects this assertion of error.

3. The opinion of Dr. Scott Stardard.

Plaintiff alleges that the ALJ additionally erred by failing to explicitly stateatheunt of
weight that was given to the opinion of Dr. Scott Standard, a surgeon who performed back
surgery on Plaintiff in October of 2008. DE-16at 9; AR 319. Rlintiff also faults the ALJ for
failing to consider whether Plaintiff was eligible for a closed period of disalbknefits

between August of 2008 and July of 2009 based on Dr. Standecdisls DE 161 at 9.
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Notably, Plaintiff does not argue that Dr. Standard is subject to the treatisigiphyule
contained in 20 C.F.R. 8§ 404.1527(c)(2), which requires the ALJ to provide “good reasons” for
the weight assigned to the opinion of a treating physician. This is perhaps due dot tthetf
Dr. Standarchever provided anedicalopinion regarding the severity of Plaintiff's symptoms or
any resultant functional limitationandinsteadsimply drafted several “Work Statemerfirms
thatexcused Plaintiff from workn several occasiorisllowing surgery in October of 2008&ee
AR 308, 32728, 331.Regardless, to the extent that Dr. Standard could be considered a treating
provider subject to the treating physician ri&intiff has waived such an argumefeeKuhn
v. Washtenaw Cty709 F.3d 612, 624 (6th Cir. 201@)This court has consistently held that
arguments not raised in a pagyopening brief, as well as arguments adverted to in only a
perfunctory manner, are waivéyl

In light of the foregoing, the Court finds no error in the ALJ’s failure tpliely
describe the weight assigned to Dr. Standard’'sgasfery “Work Statemenforms, as the ALJ
was under no obligation to do.s®ee Korneckyl67 F. App’x at 5008 (“While it might be
ideal for an ALJ to articulate his reasons for creditingiscréditing each medical opinion, it is
well settled that ... [a]n ALJ can consider all the evidence without diraediiressing in his
written decision every piece of evidence submitted by a parfguoting Loral Defense
SystemsAkron v. N.L.R.B.200 F.3d 436, 453 (6th Cir. 1999plaintiff cites no regulation or
case law holding that an ALJ is required to state the weight she has @ffortdenporary post
surgery physical restrictions recommended by a surgeon.

Finally, the Court is unpersuaded byaiRtiff's cursoryargument that the ALJ should
have consideredhether Plaintiff was entitled to a closed period of disability bendfits. Sixth

Circuit has held thatvhile the Act does not provide fa “closed period of benefits,5uch
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benefits may bawardedo a claimant from the time the allegéidability commenag until such
time that the disability ceadeMyers v. Richardsgm71 F.2d 1265, 1267 (6th Cir. 1972), but
only to a claimant who meets the-tfbnth durational requirement of 42 U.S.C.Z3@&)(1)(A).
Lang v. Sec’y of Health & Human Sep&75 F.2d 865 (6th Cir. 1989) (citirdpwse v. Heckler,
782 F.2d 626 (6th Cir. 1986)).

The records cited by Plaintiff do little to demonstrate the existence of a disabling
condition thatcould be expectkto lastcontinuallyfor 12 monthsSee42 U.S.C. § 423(d)(1)(A)
(disability defined as ahinability to engage in any substantial gainful activity by reasomgf a
medically determinable physical or mental impairment which can be expectesutbin dath
or which has lasted or can be expected to lastafaontinuous periotf not less than 12
months’). Plaintiff erroneously claims that Dr. Standard “kept [Plaintiff] off of work from
August of 2008 through at least July 15, 2009” (DEL)6when, in fat, the records indicate that
Dr. Standard opined that Plaintiff was unable to work on four different occasionsriong
degrees of timenone of which demonstrate a continuous period of twelve months or more.

In August of 2008, Dr. Standard recommended that Plaintiff remain “off work” from
August 18 until September 3, a period of approximately two weeks. ARGBO8anuary 16,
2009, Dr. Standard recommended that Plaintiff remain “off work” until February 17, 2009,
return to work with minor restriains untilapproximatelymid-March, then return to work with
no restrictions. AR 327. Despite having completed the work statement on January 16, 2009 that
coveredthe next twg on January 28009 Dr. Standard stated that Plaintiff was “off work” due

to an “inability to lift or sit greaterthan 2 hours at a time.” AR 3280n May 27, 2009,

* The reason for and duration of this January 28, 2009 work statememtlézar at best. As
noted, Dr. Standard had previously issued a work statement on January 16, 2009, coveringl-until mi
13



Dr. Standard stated that Plaintiff was “off work” from Apth until July 15, 2009, but provided
no explanation for this opinion. AR 331.

Further, even if Dr. Standardias considered a treating physician for purposes of
considering entitlement to a closed period of benefits, an argument waichfiPdoes not raise,
only two of the four “Work Statement” forms cited by Plaintgfovide any clue as to what
limitations were actually caused by Plaintiff's conditiobr. Standard’s January 16, 2009
opinion that Plaintiff could work for six hours at a time, with &nlinute break every two
hours® and his January 28, 2009 opinion that Plaintiff was “off work” due to an ifityato lift
or sit greater than 2 hours at a timé&R 327, 333 Such statements however, were not
supported by any medical findings, thus diminishing their significance to thes AbhalysisSee

Coldiron v. Comm’rof Soc. Sec.391 F. App’x 435, 441 (6th Cir. 2010) (“[T]he ALJ is not

Marchof 2009. The January 28 work statement is thus duplicative inegpgct. The January 28 work
statement also refers to the reason for Plaintiff befiigvork as “secondaryto inability to lift or sit
greater than 2hours at a time” (emphasis addedyt does nb specify the primary reference.
Additionally, the January 28 work statement does not specify the period ofctiménich Plaintiff was
restriced from returning to work. The most logical conclusion is that the Jar2&r2009 work
statement was intended to supplement the January 16, 2009 work statementi®gsadondary reason
for the work restriction until midiarch of 2009 based on Pl&ifis “inability to lift or sit greater than
2 hours at a time.”

> The Court is unable to discern from the records Plaintiff's work status betwiedWarch of
2009, when he was supposed to return to work according to the January 16 work starer#gril 15,
2009, when he was off work per the May 27, 2007 work statement. During that time, Plagsiftl rwo
scheduled appointments with Dr. Standard, one on March 27, 2009 (AR 329) and one on April 22, 2009
(AR 330). Apparently, during Plaintiff's next visit with Dr. Standard on May 27, 200Bti#flaeceived
the work statement of that same date to be off work from April 15, 2009 thralygh5] 2009. AR 331.

8 This recommended restrictionf a “15minute break every two hoytsmatchesthe RFC
ultimately ascribed by the ALJ (AR 21), based on the Sixth Circuit's e@sen that “breaksevery two
hours are normal and assumed in most joBsidd v. Comm’r of Soc. Seb31 F. Appx 719, 730 (6th
Cir. 2013).
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bound by conclusory statements of doctors, particularly where they are unsedgpodetailed
objective criteria and documentation.”).

Moreover, a note from a treating physician that a claimant cannot returorikounil a
specific date “is not an opinion of a medical condition, but rather is an opinion of disabtlity tha
is reserved for the ALJ Dailey v. Colvin No. 1:131755, 2014 WL 2743204, at *6 (N.D. Ohio
June 17, 2014)ee alsdEvers v. AstrueNo. 3:120118,2013 WL 1305627, at *7 (E.D. Tenn.
Jan. 2, 2013)report and recommendation adopte2D13 WL 1301777 (E.D. Tenn. Mar. 28,
2013)(note from treating physician stating that ‘gpgnt is being treated for low back pain, and
is currentlyunable to work” is not an opinion as to the nature and severity of an impairment
under 20 C.F.R. 8§ 404.1527(c)(R) Further,Dr. Standard’s notes from subsequent visits with
Plaintiff in May and September of 2009 amccompanying-rays highlight the improvement of
Plaintiff's condition. SeeAR 333 (‘{Plaintiff's] x-rays ... look great.”), 335 (“His-rays look
fine[.]”).” The ALJ clealy discussed these findings in the opinion. AR 22.

Finally, Dr. Standard’s recordseveal that Plaintiff missed at leadbur different
appoiriments in 2009AR 329, 330, 334, 336)vhich suggests that Plaintiff's symptoms were
not as debilitating as he alleg&eeWhite v. Comm’r of Soc. Se&72 F.3d 272, 284 (6th Cir.
2009) (noting that a “reasonable mind” might conclude that a lack ofntesat indicates an
alleviation of symptoms) (citindgrichardson,402 U.S. at 401)During their final encounter,
which took place one month before an additional appointment that Plaintiff skipped (AR 336),
Dr. Standard noted that Plaintiffsrays were nanal and that his “healing process is good.”
AR 335. There is no indication Dr. Standard placed any work restrictions on Plaintifconds

from Plaintiff's treatment with Dr. Gary McDonald during approximately $hene timeframe,

7 Although Plaintiff apparently stitomplained to Dr. Standard of pain and an inability to sit.
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includingrecordsdocunenting treatmenafter his back surgery in October of 2088ggesthat
he was not suffering from back pain symptoms dusegeral of theseisits. SeeAR 267-70.
This includes a notation on January 5, 2009 that Plaintiff's “[b]Jack has done tremeniokttesty
after [surgery].” AR 269.Therefore,to the extent that the AlLdrred by failing to consider
whether Dr. Standard’s “Work Statement” notes supported a finding that Phaisifentitled to
a closed period of disability benefits, the Court finds that such an omission was karmles

4. The opinions of Drs. Huang and Allison.

Plaintiff claims that the ALJ committed reversible error by “failing to provideigafft
reasons” for the weight assigned to the opinions of Dr. Lloyd Huarmgpnsultative exaimer,
and Dr. Joe Allison, a neexamining medicatonsultantDE 161 at 10. Plaintiff faults the ALJ
for according greater weight to the latseopinion sinceDr. Allison did not examine Plaintiff
and rendered his opinion without the benefit of therentecord of evidenceincluding
additional records from St. Thomas Hospitdl.at 9.

As part of his consultative examination, Dr. Huang opined that Plainttfld
occasionally lift 20 pounds, frequently lift 10 pounds, and stand and walk for thime toours
during an eightour workday. AR 341The ALJ gave “less weightb this opinion and provided
the following justification:

Dr. Huang's opined limitations as to standing, walking, and sitting are

inconsistent not only with the medical evidence of record, but also with his own

objective findings during his examination of the claimant. Such limitations do not

adequately account for Dr. Huang’s mostly normal range of motion findisgs, a

well as normal strength findings. As such, Dr. Huang’s opimsoonly partially

consistent with the totality of the evidence.

AR 22-23. Notwithstanding Plaintiff’'s claim that these reasons are not “sufficient, Citnert

finds no error in the ALJ’s evaluation of the opinions provided by Drs. Haad§llison.
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In assessing the opinion axamining physicias) the ALJ must simply “explain the
weight given to [such] opinions[.Vilburn v. AstrueNo. 3:100008, 2010 WL 6052397, at *6
(E.D. Tenn. Sept. 13, 2010gport and recommendation adopté&®d11 WL 891022 (E.DTenn.
Mar. 11, 2011)see als@20 C.F.R. § 404.1527(e)(2)(ii)) (“Unless a treating source’s opinion is
given controlling weight, the administrative law judge must explain in the decistowelght
given to the opinions of a State agency medical or psggleal consultant[.]”) The ALJ
provided such an explanation, noting that Dr. Huang’s own findings revealed a normal range of
motion with respect to Plaintiff's cervical spine, shoulders, elbows, wrists, hipess,kaed ankle
joints, as well as normal mat strength. AR 340The ALJ also noted that Dr. Huang's
restrictions as to standing, walking, and sitting were inconsistent with thenotldézal evidence
of record, whichrevealsno other opinion from a medical source recommending physical
restrictionsas limiting as those proposed by Dr. HuaPlintiff claims that Dr. Huang’s opinion
“Is not inconsistent with the record as a whole” (DE116ét 10), butitesnothing to support this
tepid assertion. The ALJ’s decision to discount Dr. Huang’s opiniadduberefore have been
reasonable even if Dr. Huang had been a treating physi8@eBrown v. Soc. Sec. Admin.
No. 3:1441451, 2015 WL 5098715, at *5 (M.D. Tenn. Aug. 31, 201Bport and
recommendation adopte@015 WL 5559917 (M.D. Tenn. Sept. 18,189 (“[l] nconsistency
between a physicias’opinion and the treatment notes upon which that opinion is based, as well
as with the balance of the medical recordsudficient reason todiscountthe weight of an
examining sourc€e’) (citing Gant v. Comm’r ofSoc. Sec.372 F App’x 582, 584 (6th Cir.
2010).

The Court similarly finds no error in the ALJ’'s decision to accord more wéigthe

opinion of Dr. Allison Plaintiff notesthat Dr. Allison rendered his opinion without reviewing
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records documenting subsequent treatment at St. Thomas Hogglitdle same can be said of
Dr. Huang, who completed his assessment four days before Dr. Alispmionwas issued
AR 341, 350Although here is case law suggesting that an Ahduld nofavor the assessme
of a norexamining source without access to a complete record over the opiniotneatiag
physician,see Blakley581 F.3d at 4089, Plaintiff provides no support for his assertion that
Dr. Huang's opinion outweighs Dr. Allison@assessmenwhen neither consultant had access to
the complete recordCf. Robinson v. Comm’r of Soc. Sec. AdmiNb. 5:140291, 2015 WL
1119751, at *11 (N.D. Ohio Mar. 11, 2015) (“An ALJ’s unsupported rejection toéating
source and reliance on nemamining sources witlut full access to the record appeared to be
the ‘overriding danger’ that existed Biakley,is not similarly present here.(¢mphasis added)

Dr. Allison assigned restrictions similar to those recommended by Dr. Hazogpt for
his opinion that Plaintiff can stand, walk, and sit for an additional two to three hours per
workday. AR 343. The ALJ credited this opinion based on its consideration of the “toHd][]
moderate[]” limitations inPlaintiff's lumbar range of motion. AR 2Z2laintiff points to no
evidencedemonstratinghat such a judgment was unreasonable, nor does he explain in any way
how the additional records from St. Thomas Hospitglact the assigned RFSee Vanarnam v.
Commi of Soc. Se¢.No. 1214397, 2014 WL 1328272, at *24 (E.D. Micklar. 28, 2014)
(“Plaintiff fails to explain what evidence or records were not reviewed by [g&xamining
consultant] or, more importantly, how those records contained findings inconsistenftieth
non-examining consultant’s] opinion that plaintiff Wd perform a limited category of light
work. Accordingly, plaintiff has failed to show that tA&J's RFC assessment is not supported
by subsantial evidence]’); seealso Helm v. Commr’ of Soc. Sec. Admin405 F. App’x 997,

1002 (6th Cir. 2011}" Thereis no categorical requiremethat the no#ireating source’s opinion
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be based on a ‘complete’ or ‘more detailed and comprehertsige’ reard. The opinion[] need
only be ‘supported by evidence in the case retQt8l.The Court thus finds that substahtia
evidence supports the ALJ’s decision to accord greater weight to Dr. Allispim®n.

5. Credibility.

Plaintiff finally contends that the ALJ failed to properly evaluate his credibility in
violation of SSR 967p. DE 161 at 1:13° Plaintiff contendsthe ALJ made a “conclusory
statement’regardingPlaintiff's hearing testimony, anthus failed to “provide any concrete
reasons for finding the Rrdiff to not be crediblé. Id. at 12. He further argues that the ALJ
committed reversible error by failing to explicitly identify the weighe accorded Plaintiff's
testimony.ld.

As an initial matter, Plaintiff undermines his own assertion that the ALJ violate®&SR
7p by merely providing a “conclusory statement” regarding the credibilityrdetation,as he

thenproceeds to acknowledge that the ALJ provided several reasons for discounttiff’$la

8 The Court also rejects Plaintiff's request for remand to consider R2mdfisi general statement
that “[p]Jerhaps, vocational rehabilitation or educational opportunitiesséalentary work woulde
helpful” (AR 341), as such a statement does not represent a medical opinion tulgeasideration
under 20 C.F.R. 8 404.152¢f. Rincon v. Comm’of Soc. Se¢cNo. 1412098, 2016 WL 922945, at *3
(E.D. Mich. Mar. 11, 2016{“[The treating physiciarg] statement regarding Plaintgfpotential for long
term employmenis prefaced with the qualifier ‘seemsjiggesting thdthe treating physiciarih fact did
not reach a firm medical opinion on the suhjgcEverett v. Comm’r of Soc. Seblo. 1:110219, 2012
WL 3731388, at *13 (S.D. Ohio Aug. 28, 201@port and recommendation adopte®12 WL 4506293
(S.D. Ohio Oct. 1, 2012}*[The treating physician’sfecommendationthat plaintiff should live in a
dwelling without stairs because stairs wouldragate her foot and ankle arthritis and tendonitis does not
impose any functional limitations, it r©ot anopinionon the nature or severity of plaintgfimpairment,
and it does not constitute evidence that plaintiff is unable to engage targidgdgainful activity.”).

9 SSR 967p has been superseded by SSR3f6which became effective on March 28, 2016.
However, because Plaintiff's complaint was filed in September of 2013, 3SR applies to the
undersigned'sinalysis of this claimSeeCameronv. Colvin No. 1:15cv-169, 2016 WL 4094884, at *2
(E.D. Tenn. Aug. 2, 2016)“It is well-established that, absent explicit language to the contrary,
administrative rules do not apply retroactively.”) (internal citation tmuafjt
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testimony, including normal physical examinations, consistently good rangeotasnmand
normal strength. AR 23. Because the ALJ relied on findings contained in the recordtmdisc
Plaintiff's credibility, Plaintiff's argument that the ALJ provided onlycnclusory statement”
is unfounded?

Moreover, consideration of such objective findings is precisely the type of evaluation
mandated by SSR 98! See1996 WL 374186, *3 (July 2, 1996)[{] he impact ofthe
symptoms on the individual's ability to function must be considered along with thetiabjec
medical and other evidericg). Therefore,Plaintiff's argument that the ALJ failed to provide
“concretereasons” also fail<Cf. Shown v. ColvinNo. 3:15 238, 2016 WL 1192675, at *8 (E.D.
Tenn. Mar. 28, 2016) (“[T]he Sixth Circuit has explained that an s\tdedibility determination
need not include an itefoy-item analysis of all the factors identified B 404.1529(c)(3))"
(internal citations omitted).

NeverthelessPlaintiff claims that the ALJ ignorefindings fromphysical examinations
performed by DrGary McDonaldduring five office visits between 2008 and 2011. DE11&t
12-13.However, Plaintifs selective references to Dr. McDonald’'s redb not render the
ALJ’s determination erroneouBor example, Plaintifpointsto Dr. McDonald’s finding that his

feet were “absent vibratory sense distally over the toesJanuary 5, 2009, although FPkiff

10 Importantly the ALJ found Plaintiff's testimony “ndully credible” in light of these cited
reasons. AR 28emphasis addedghe did not, as Plaintiff claims, find that Plaintiff was “not credible.”
DE 161 at 13.

11 The Court notes that Social Security Rulings such as SSP 9o not have the force and
effect of law, but are ‘binding on all components of the Social SecAdtyinistration’ and represent
‘precedent final opinions and orders and statements of policy and ita¢igore’ adopted by the
Commissioner.”Ferguson v.Comm’r of Soc. Sec628 F.3d 269, 272, n.1 (6th Cir. 2010) (quoting
20C.F.R. 8§ 402.35(b)(1)). The requirement that an ALJ make a credibility detéomimsacontained in
20 C.F.R. 8§ 404.1520)(3).
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additionally demonstrated normal motor strength in his feet, both proximally aradlydist
AR 270.During a subsequent visit on May 26, 2009, Plaintiff demonstragzdly“diminished”
sensation in his feet, with normal motor strength in both feet (AR 267), and was asytipioma
his feet during his next visit on October 15, 2009. AR Zdg%s appears to fit with the ALJ’s
conclusion that Plaintiff's allegations were not entirely consistent \Wethevidence of record.
AR 23.

Plaintiff alsoargues tht the ALJ improperly discounted his testimony based on an office
note indicatingthat he was “markedly tender over [the] left lateral epicondgle’March 14,
2008.DE 161 at 1213; AR 277.However, thissymptom was not present during a subsequent
visit just five days later (AR 275)por was itnotedduring anyothervisit with Dr. McDonald.
Indeed, Plaintiff has not included disabling pain in his elbow as a physical conditidimitsat
his ability to work. AR 175. The Couthus finds it disingenuous hat Plaintiff references
tenderness in the elbow, symptonmthat he exhibited on a single visit five months prior to the
alleged onset date, to argue that the ALJ failed to fairly assess his credielgrdless, such
evidence does nothing to suppBHintiff's assertion of error.

“While in theoy we will not ‘disturb’ an ALJS credbility determination without a
‘compelling reason,’ in practice ALJ credibility findings have beoe essentially
“unchallengeable[.Hernandez v. Comm’r of Soc. S&44 F. App’x 468, 476 (6th Cir. 2016)
(internal citations omitted). The ALJ's determination must be affirmed as lsng &
“reasonable and supported by substantial evidende(uotingRogers 486 F.3d at 249)The
ALJ identified several examples of ingstency in the record that bolster her determination that
Plaintiff's testimony was not entirely credible. The Court also reiteratésPilamtiff missed

numerous appointments with his treating physi¢@R 329, 330, 334, 336), which fsirther
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evidencethat “may cast doubt on a claimant’s assertions of disabling”’p&trong v. Soc. Sec.
Admin, 88 F. App’x 841, 846 (6th Cir. 2004) (internal citation omittéd)erefore, the Court
concludes that substantial evidence supports the ALJ’s credibility detadonjnatd, based on

the foregoing analysigffirms the decision of the Commissioner.

V. CONCLUSION
For the above stated reasons, Plaintiff’'s motion for judgmetit@administrative record

(DE 16 is DENIED. An appropriat®©rder will accompany thisiemorandum.

BARBARA D. HOTMES\
United States Magistrate Judge
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