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IN THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JERRY E. HARTEL

NANCY A. BERRYHILL!?

)
)
V. ) No. 3:13-1094
)
)
Acting Commissioner of Social Security )

MEMORANDUM

Plantiff filed this action pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3) to obtain
judicial review of the final decision of the Social Securtgiministration (“Commissioner”)
denyinghis claim for Disability Insurance Benefits (“DIIB, as provided under e Il of the
Social Security Act (“the Act”). The case is currently pending on Pldstiibtion for judgment
on the administrative record (Docket Entry No. 16), to which Defendant has responded. Docke
Entry No. 21 Plaintiff hasalsofiled a reply to the responseDocket Entry 24 This action is
before the undersigned for all further proceedings pursuant to the consent of the goakties
referral of the District Judge in accordance with 28 0.S 636(c) (Docket Entry N026 and
27).

Upon review of he administrative record as a whole and consideration of the parties’
filings, Plaintiff's motion iISGRANTED. For the reasons stated herein, the CRREVERSES
the decision of the Commissioner afREMANDS this case for further administrative

proceedings

1 Nancy A. Berryhill became the Acting Commissioner of Social Securityaonaty 23, 2017.
Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure, Nancy A. Bleisyhilbstituted for
former Acting Commissioner Carolyn Wolvin as the defendant in this suit.
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I. INTRODUCTION

Plaintiff filed an applicationfor DIB on May 7, 2010.See Transcript of the
Administrative Record (Docket Entry No. 12)2&2 He alleged a disability onset date of June 7,
2009. AR95. Plaintiff asserted that he was unable to work becafidegenerative disciskase.
AR 104.

Plaintiff's applications were denied initially and upon reconsideration. 9%5R06
Pursuant to is request for a hearing before an administrative law judge (“ALJ”), Hfainti
appeared with counsel and testified at a hearing befored=fdrk L. Gregorion April 12, 2012.
AR 55 OnMay 1], 2012, the ALJ denied the claim. ARD-42 OnAugust 5 2013, the Appeals
Council denied Plaintiff's request for a review of the ALJ's decision (AR3S3 thereby
making the ALJ’s decision the final decision of the Commissioner. This civibraatas

thereafter timely filed, and the court has jurisdiction. 42 U.S.C. § 405(Q).

[I. THE ALJ FINDINGS
The ALJ issued an unfavorable decision onyMd, 2012. AR 40-42 Based upon the
record, the AJ made the following enumerated findings:

1. The claimant meets the insured status requirements of the Social Security Act
through December 31, 2014.

2. The claimant has not engaged in substantial gainful activity since June 7, 2009
his alleged onset daf20 CFR 404.157&t seq).

*kk

2 Due to someirregular numbering in the administrative record, and in order to nmaintai
uniformity, the Transcript of the Administrative Record is hereinafter referencethbyalbreviation
“AR” followed by the corresponding page ID num{@irocated at the bottom of each pageDiocket
Entry No. 2, which are preceded in the electronic footer by “Page IAl Sther filings are hereinafter
referenced by the abbreviation “DE” followed by the corresponding docket entrigeniand page 1D
number(3, which are immediately precedidthe electronic footer by “Page ID #.”
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3. The claimant has the following severe impairmedegenerative disc disease of
the lumbar spine, statpost left hemilaminectomy at L3, and statugost
discectomy and laminecton{®0 CFR 404.1520(c)).

*kk

4. The claimant dag not have an impairment or combination of impairments that
meets or medically equals the severity of one eflidted impairments in 20 CFR
Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525, and 404.1526).

*k%k

5. After careful consideration dhe entire record, find that the claimant has the
residual functional capacity to perform light work as defined in 20 CFR
404.1567(b). Specifically, the claimant can lift and carry up to 20 pounds
occasionally and 10 pounds frequently and stand, walk, and sit for six hours each
in an eighthour workday, with normal breaks. He needs to have the option to
alternate between sitting and standing every 60 minutes. He can never climb
ladders, ropes, or scaffolds, but can occasionally climb ramps and stacanHe
occasionally balance, stoop, kneel, crouch, and crawl, but must avoid
concentrated exposure to vibration.

*kk

6. The claimant isapable of performing past relevant waik a store manager and
restaurant manager. This work does not require the perfoenaingork related
activities precluded by the claimant’s residual functional capa¢2. CFR
404.1565.

*kk

7. The claimant has not been under a disability, as defined in the Social Security
Act, from June 7, 2009, through the date of this decision (20 CFR 404.1520(f)).

AR 45-51.

lll. REVIEW OF THE RECORD
The parties and the ALJ have thoroughly summarized and discussed the medical and
testimonial evidence of the administrative record. Accordingly, the Court weitluds those

matters only to the extent necessary to analyze the parties’ arguments.



V. DISCUSSION AND CONCLUSIONS OF LAW
A. Standard of Review

The determination of disability under the Act is an administrative decision. The only
guestions before this Court upon judicial review are: (i) whether the decision of the
Commissioner is supported by substantial evidence, and (ii) whether the Commissanlee
legal errors in the process of reaching the decision. 42 U.S.C. § 488@)Richardson v.
Perales 402 U.S. 389, 401, 91 S. Ct. 1420, 28 L. Ed. 2d @&Z1) (adopting and defining
substantial evidence standard in context of Social Security c&sds)y. Comm’r of Soc. Sec.
609 F.3d 847, 854 (6th Cir. 2010). The Commissioner’s decision must be affirmed if it is
supported by substantial evidence, “even if there is substantial evidenceeedrathat would
have supported an opposite conclusididkley v. Comm’r of Soc. Seé81 F.3d 399, 406 (6th
Cir. 2009) (quotingkey v. Callahan109 F.3d 270, 273 (6th Cir. 1997Jpnes v. Comm’r of
Soc. Se¢.336 F.3d 469, 477 (6th Cir. 2008jer v. Comm’r of Soc. Se@03 F.3d 388, 3890
(6th Cir. 1999).

Substantial evidence is defined as “more than a mere scintilla” and “such televan
evidence as a reasonable mind might accept as adequate to suppmiusi@e.” Richardson
402 U.S. at 401 (quotinGonsol. Edison Co. v. NLRBO0O5 U.S. 197, 229, 59 S. Ct. 206, 83 L.
Ed. 126 (1938))Rogers v. Comm’r of Soc. Se486 F.3d 234, 241 (6th Cir. 200LeMaster v.
Weinberger 533 F.2d 337, 339 (6th Cir. 197§yuoting Sixth Circuit opinions adopting
language substantially similar to thatRichardsoi.

The Court’s review of the Commissioner’s decision is limited to the record méade i
administrative hearing proces3¥ones v. Secretary945 F.2d 1365, 1369 (6th Cir. 1991). A

reviewing court may not try the cade novo resolve conflicts in evidence, or decide questions



of credibility. See, e.g.Garner v. Heckler 745 F.2d 383, 387 (6th Cir. 1984) (citiMyers v.
Richardson 471 F.2d 1265, 1268 (6th Cir. 1972)). The Court must accept the ALJ’'s explicit
findings and determination unless the record as a whole is without substantial evidenc
support the ALJ’s determination. 42 U.S.C. 8§ 4058pe, e.g.Houston v. Sec’y of Health &
Human Servs 736 F.2d 85, 366 (6th Cir. 1984).

B. Determining Disability at the Administrative Level

The claimant has the ultimate burden of establishing an entitlement to benefitsimg p
his “inability to engage in any substantial gainful activity by reason of any mlgdic
determinable physical or mental impairment which can be expected to result in dedticlo
has lasted or can be expected to last for a continuous period of not less than 12 months.”
42U.S.C. 8§ 432(d)(1)(A). The asserted impairment(s) must be dentedstoy medically
acceptable clinical and laboratory diagnostic techniq&ee 42 U.S.C. 88 432(d)(3) and
1382c(a)(3)(D); 20 C.F.R. 88 404.1512(a), (c), and 404.1513(d). “Substantial gainful activity”
not only includes previous work performed by the claimant, but also, considering thantlai
age, education, and work experience, any other relevant work that exists itidhal onomy
in significant numbers regardless of whether such work exists in the intmadea in which the
claimant lives, or wather a specific job vacancy exists, or whetherclaimant would be hired
if he applied. 42 U.S.C. § 423(d)(2)(A).

In the proceedings before the Social Security Administration, the Comnassiaunst
employ a fivestep, sequential evaluation process imsidering the issue of the claimant’s
alleged disabilitySee Heston v. Comm’r of Soc. S&d5 F.3d 528, 534 (6th Cir. 2008bbot
v. Sullivan 905 F.2d 918, 923 (6th Cir. 1990). FEirthe claimant must show thae is not

engaged in “substantial gaudfactivity” at the time disability benefits are sougBtuse v.



Comm’r of Soc. Sec502 F.3d 532, 539 (6th Cir. 2007); 20 C.F.R. 88 404.1520(b), 416.920(b).
Secoml, the claimant must show thae suffers from a severe impairment that meets the
12-monthdurational requirement. 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4&y. also
Edwards v. Comm’r of Soc. Setl13 F. App’x 83, 85 (6th Cir. 2004). Third, if the claimant has
satisfied the first two steps, the claimant is presumed disabled withithérfinquiry, regardless

of age, education or work experience, if the impairment at issue either appehesregulatory

list of impairments that are sufficiently severe as to prevent any gamfalbgment or equals a
listed impairmentCombs v. Comm’of Soc. Sec459 F.3d 640, 643 (6th Cir. 2006); 20 C.F.R.
88404.1520(d), 416.920(d). A claimant is not required to show the existence of a listed
impairment in order to be found disabled, but such showing results in an automatic finding of
disability that ends the inquirySee Combs, supr8lankenship v. Bower874 F.2d 1116, 1122

(6th Cir. 1989).

If the claimant’s impairment does not rentdén presumptively disabled, the fourth step
evaluates the claimant’s residual functional capacity in relatiortehigs past relevant work.
Combs, suprdResidual functional capacity” (“RFC”) is defined as “the most [the claimant] can
still do despite liig] limitations.” 20 C.F.R. 88 404.1545(a)(1). In determining a claimant’s RFC,
for purposes of the analysis required at steps four and five, the ALJ is required torctheside
combined effect of all the claimant's impairments, mental and physical, exertiodal an
nonexertional, severe and nonsev&ee42 U.S.C. 88 423(d)(2)(B), (5)(B)J;oster v. Bowen
853 F.2d 483, 490 (6th Cir. 1988). At the fourth step, the claimant has the burden of proving an
inability to perform past relevant work or proving that a particular past job should not be

considered relevanCruse 502 F.3d at 539Jones 336 F.3d at 474. If the @lmant cannot



satisfy the burden at the fourth step, disability benefits must be denied becausenthetads
not disabledCombs supra.

If a claimant is not presumed disabled but shows that past relevant work cannot be
performed, the burden of production shifts at step five to the Commissioner to shawethat
claimant, in light of the claimant’s RFC, age, education, and work experiencpedorm other
substantial gainful employment and that such employment exists in significant nsuimtiee
natiorml economy.Longworth v. Comm’r of Soc. See02 F.3d 591, 595 (6th Cir. 2005)
(quotingWalters v. Comm’r of Soc. Sed02 F.3d 525, 529 (6th Cir. 1997pee also Felisky v.
Bowen 35 F.3d 1027, 1035 (6th Cir. 1994). To rebptiana faciecase, the Comissioner must
come forward with proof of the existence of other jobs a claimant can petfongworth 402
F.3d at 595See also Kirk v. Sec’y of Health & Human Ser§67 F.2d 524, 528 (6th Cir. 1981),
cert. denied461 U.S. 957, 103 S. Ct. 2428, 778d. 2d 1315 (1983) (upholding the validity of
the medicalocational guidelines grid as a means for the Commissioner of carrying his burde
under appropriate circumstances). Even if the claimant’s impairments pregesiaimant from
doing past relevant work, if other work exists in significant numbers in the naticor@omy that
the claimant can perform, the claimant is not disalfRadhbers v. Comm’r of Soc. Ses82 F.3d
647, 652 (6th Cir. 2009)See also Tyra v. Sec’y of Health & Human Ser886 F.2d 1024,
102829 (6th Cir. 1990)Farris v. Sec’y of Health & Human Seryg73 F.2d 85, 889 (6th Cir.
1985);Mowery v. Heckler771 F.2d 966, 969-70 (6th Cir. 1985).

If the question of disability can be resolved at any point in the sequential ealuat
process, the claim is not reviewed further. 20 C.F.R. § 404.1520@#@ also Higgs v. Bowen
880 F.2d 860, 863 (6th Cir. 1988) (holding that resolution of a claim at step two of the evaluative

process is appropriate in some circumstances).



C. The ALJ’s Five-Step Evaluation of Plaintiff

In the instant case, the ALJ resolved Plaintiff’'s claim at &tapof the fivestep process.
The ALJ found that Plaintiff met the first two steps, but determined at step that Plaintiff
was not presumptively disabled because he did not have an impairment or combination of
impairments that met or medically equaled the severity of one of the listed impigirme
20C.F.R. Part 404, Subpart P, Appendix 1. At step four, the ALJ found that Plaintiff was able to
perfom past relevant work asséiore manager and a restaurant manager and thus concluded that
Plaintiff has not been under a disability since the alleged onset date of June 7, 2009. AR 45-51.

D. Plaintiff's Assertions of Error

Plaintiff argues that the ALJ erred by (1) improperly evaluating Pldsmtfedibility and
evidenceregarding the severity ohis impairments (2) improperly evaluating Plaintiff's
impairments under the critert@ntained in Listing 1.04; (3) improperly evaluating the opinion of
a consuhative examining physicigrand (4) improperly weighing the opinion of Dr.Michael
Bosserman. DE 16-4t325-26 Plaintiff therefore requesthat this case be reversed and besefit
awarded or, alternatively, remanded pursuant to sentence four of 42 \82a5(g) for further
considerationld. at360.

Sentence four of 42 U.S.C. § 405(g) states the following:

The court shall have power to enter, upon the pleadings and transcript of the

record, a judgment affirming, modifying, or reversing the decision hef t

Commissioner of Social Security, with or without remanding the cause for a

rehearing.
42 U.S.C. 8§ 405(g), 1383(c)(3). “In cases where there is an adequate record, the
[Commissioner’s] decision denying benefits can be reversed and beneditded if the decision

is clearly erroneous, proof of disability is overwhelming, or proof of disab#itgtiong and

evidence to the contrary is lackingMlowery v. Heckler771 F.2d 966, 973 (6th Cir. 1985).
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Furthermore, a court can reverse the decision and imteBdmward benefits if all essential
factual issues have been resolved and the record adequately establishes a<lantidetent
to benefitsFaucher v. Secretaryl7 F.3d 171, 176 (6th Cir. 19948ee also Newkirk v. Shalala,
25 F.3d 316, 318 (1994). The Court addesgsch of Plaintiff’'s assertions of error below.

1. The ALJ’s alleged mischaracterization of the evidence of record

Plaintiff asserts that the ALdnisrepresented and/or mischaracterized” evidence in the
record toundermine the sevigy of his alleged impairment argiscounthis credibility. Plaintiff
points to three statements in the ALJ’s opinion involving (1) evidence of stenosis irbarlum
MRI, (2) Plaintiff's lack of treatment since the alleged onset of his disabiihg (3)

Dr. Pearline Butcher’s assessment of Plaintiff's condition. DB 46332-33.

Regarding the former, the ALJ made the following statement as part ohdhisgf that
Plaintiff did not meet the requirements of Listing 1.04: “[T]here is no evidence isha
characterized by nerve root compression, spinal arachnoiditis, or lumbar $pnosis.” AR46.
Despite this claim, Plaintiff notes that an MRI from November of 2008 revealed ‘tmild
moderate” central spinal canal and bilateral lateral recess stentdsesL&4 level. AR 292 As
for Plaintiff's alleged lack of treatment, Plaintiff points émcounters at Nashville General
Hospital (“NGH”) on September 18, 2010, December 1, 2010, and March 2, 2011, all of which
took place after the alleged onset datdwie 7, 2009. AR 29307.With respect to the medical
source statement (“MSS”) completed by Dr. Butctodlowing an examination in February of
2012, the ALJ stated the following: “Dr. Butcher saw the claimant on only one occasiort, and a
this time, no tesng, laboratory reports, or review of treating records were discussed. The
claimant’'s medical history was provided entirely by the claimant.” AR 49. Yeetdhults of

Plaintiffs MRI were clearly discussed during Dr. Butcher’'s examination. AR 314.



This unequivocallydemonstrates that the ALJ made errors in describing the evidence of
record. However, the relevant issue is whether the ALJ applied the proglestigdards to his
analysis and provided substantial evidence to support his conclusions despiterrorsSee
Key, 109 F.3dat 273 (“Our review is limited to determining whether the findings of the
Commissioner are supported by substantial evidence ... and whether thelegalestandards
were applied ... The decision of an ALJ is not subjecteversal, even if there is substantial
evidence in the record that would have supported an opposite conclusion, so long as substantial
evidence supports the conclusion reached by the.”ldhternal citations omitted)Here,
Plaintiff argues that the IA)’'s inaccurate factual recitatiomsfluencedhis ultimate finding that
Plaintiff's condition did not meet the requirements of Listing 1.04, which iusissd below.
The only otherissueraised by Plaintiff is the impact of the ALJ's factual inaccuraoiedis
credibility determination, which the Cowatldresses as follows

The Court first notes that it is the role of the ALJ, and not a reviewing court, to evaluat
the credibility of a claimantRogers 486 F.3dat 247 (internal citations omitted)The Sixth
Circuit has held that a reviewing cousthould be particularly reluctant to substitute its judgment
of the credibility of the claimant for that of the ALJ, since the ALJ has seecidimeant in the
flesh and has had the opportunity to observe émeahnor. Bailey v. Sec'y of Health & Human
Servs, 922 F.2d 841 (6th Cir. 1991) (citifgooch v. Sec’y of Health and Human Ser883
F.2d 589, 592 (6th Cir. 1987) (per curiancgrt. denied,484 U.S. 1075 (198B)(internal
guotations omitted). Howevetblanket assertions that the claimant is not believable will not
pass muster, nor will explanations agtedibility which are not consistent with the entire record

and the weight of the relevant eviderideogers 486 F.3cat 248.
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Here, the ALJ acknowdged that Plaintiff was treated after June 7, 2009 based on his
discussion of Plaintiff's treatmeioth at NGH and with Dr. Butcher, as well as his additional
statement that Plaintiff “has souginimal medical treatment for his pain since his alleged
onset date.” AR 48 (emphasis added). The ALJ further stated that Plaintiff hadceivede
regular treatment from a physicians]ipce this followup visit with the hospital in March
2011[.]” AR 48. Clearly, the ALJ was aware of Plaintiff's treatment after tleged onset date
despite the misleading statement that Plaintiff had not “sought any care or hte&one a
physician” since June 7, 2009. Therefore, the Court cannot find that the didcbunéd
Plaintiff's credibility based ora mistakerbelief.

Further, mtwithstandingthe ALJ’s misleading statement that Plaintiff “has not sought
any care or treatment from a physician” since the alleged onset date (AfRe48).J provided
ample justification for discounting Plaintiff's credibilitfhe ALJ naded that despite the findings
from the 2008 MRI, which Plaintiff suggests support a findhglisability, Plaintiff's treating
physician released him to regular duty work in February of 2009 and even noted thatf Plaintif
would be able to “work beyond” agical eighthour shift. AR 47, 273. The ALJ also highlighted
the inconsistency of Plaintiff's allegations of pain with his own reported dailyiteet and
noted that Plaintiff applied for and received unemployment benefits twe gétar the alleged
onst date (AR 48), a fact that weighs heavily against his claims of disabling gamibg in
June of 2008SeeWorkman v. Comm’r of Soc. Set05 F. App’'x 794, 80D2 (6th Cir. 2004)
(“Applications for unemployment and disability benefits are inherently indemsis.. There is
no reasonable explanation for how a person can claim disability benefits undeisthefdeing
unable to work, and yet file an application for unemployment benefits claiming thé feady

and willing to work)(internal ciation and quotations omittedjiler v. AstrugeNo. 13391, 2012
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WL 2603656, at *13 (E.D. Ky. July 5, 2012) (“When a claimant files for unemployment, he is
stating that he is ready, willing and able to work ... Yet, when a claimantfditedisability
berefits, he is stating that he is unable to work ... Thus, it was reasonable for the Ab3ittec
Plaintiff's inconsistent representations to the government in assessioggdtisility.”) (internal
citations omitted)

An ALJ's credibility determinationis “essentially unchallengeableHernandez v.
Comm’r of Soc. Sec644 F. App’x 468, 476 (6th Cir. 2016) (citiftpyne v. Commissioner of
Social Security, 402 F. App’x. 109, 113 (6th Cir. 2010)Rlaintiff's reference to a single
ambiguous statement in etface of substantial evidence supporting the ALJ's decision to
discount his credibility is not sufficient to overtuitme determination. This assertion of error is
therefore rejected.

2. Listing 1.04.

As notedsupra Plaintiff argues that the ALdistakenly claimed that there was no
evidence in the administrative record of spinal stenosis. Plaintiff addigodalims that the
overall evidence of record demonstrates that his condition meets the requiremerstsngf
1.04, subsection A.

As part of theSocial Security Administration’s regulations, the Commissioner has crafted
a list of impairments containing various criteria that, if satisfied by the claimantt tirec
Commissioner to find the claimandisabledwithout considering [his] age, education, and work
experience."Johnson v. Sec’y of Health & Human Serv94 F.2d 1106, 1110 (6th Cir. 1986)
(quoting 20 C.F.R. § 404.1520(d)). Listing 1.04A involves disorders of the spine and requires

that the following criteria be demonstrated by the claimant:

3 Plaintiff does not argue that his condition satisfiesctiiteria contained isubsection B or C of
Listing 1.04.
12



Evidence of nerve root compression characterized by renatomic distribution

of pain, limitation of motion of the spine, motor loss (atrophy with associated

muscle weakness or muscle weakness) accompanied by sensory or reflex,loss and

if there is irvolvement of the lower back, positive straiddg raising test (sitting

and supine)|.]

20 C.F.R. § 404, Subpt. P, App.Rlaintiff correctly notes that, contrary to the ALJ’s statement
that there is “no evidence that is characterized by ... lumbar spinal ste(Rigl6), an MRI
from November of 2008 revealed evidence spinal stenosis at the -3 level. AR 292.
Neverthelesssuch an error may be deemed harmless utiesslaimant “point[s] to specific
evidence that demonstrates he reasonably coudd aneequal every requirement of the listing.”
SmithJohnson v. Comm’r of Soc. Se&79 F. App’x 426, 4326th Cir. 2014)See als@ullivan

v. Zebley493 U.S. 521, 530, 110 S. Ct. 885, 107 L. Ed. 2d 967 (1990) (“For a claimant to show
that his impairment matches a listing, it must maétof the specified medical criteria. An
impairment that manifests only some of those criteria, no matter how sgevdogs not
qualify.”) (emphasis in origingl)Naylor v. Comm’r of Soc. Sed\o. 2:15cv-2817, 2016 WL
3995733, at *11 (S.D. Ohio July 26, 2016¢port and recommendation adopte2)16 WL
4398669 (S.D. Ohio Aug. 18, 2016)t is not sufficient to comelose to meeting the conditions
of a Listing.”) (citingDorton v. Heckler789 F.2d 363, 367 (6th Cir. 1989)

Plaintiff attempts to establish that he meets all of ridevantcriteria by pointing to
office visits on November 7, 2008ecemberl, 2010, and February 15, 2012, during which
physical examinations revealed reduced forward fleX®R 282), positive straight leg test
(AR 282, 285, 301, 3174 loss of reflexes (AR 316), and a decrease in range of motion. AR 301,

317. The Court also notes that Plaintiff demonstrated a decreased range of motionhisiring

consultative examination with Dr. Bru@avis on August 3, 2010 (AR 26@ositive straight leg
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tests during at leaghree other office visits beveen 2009 and 2010 (AR72-75), muscle
weakness (AR 299), and sensory deficits. AR 274-75.

While such evidence suggests that some of the criteligstiig 1.04A are satisfiedt
does not appear th&laintiff has identifieddefinitive evidence of nerve root compression.
Plaintiff relies heavily on the “mild” spinal stenogiading contained irthe 2008 lumbar MRI
report* yet such a finding doeshnecessarilyestablish the presence of nerve root compression.
SeeGliebe v. AstrueNo. 1:10ev-002566, 2011 WL 7144817, at *19 (N.D. Ohio Dec. 30, 2011),
report and recommendaticadopted 2012WL 275057 (N.D. Ohio Jan. 31, 2012 Plaintiff has
not produced evidence proving suggestingierveroot compressiorbut onlystenosis.. Spinal
stenosigs a narrowing of the spinal column or a narrowing of the openings wherethes
leave the spinal column, where@asrveroot compressions pressure on &nerve”). See also
Barnesv. Comm¢ of Soc. Se¢cNo. 12cv-15256, 2013 WL 6328835, at *9 (E.D. Mich. Dec. 5,
2013)(“[Plaintiff's] x-ray and CT scan show degenerative disc disease and spinal canal stenosis,
but there is no mention of nerve rammpres®n in the radiologiss reports’). Therecorddoes
includeevidence of sciatica, which is defined as “pain anywhere along the course of tlee sciati
nerve,” Elsevier SaunderBorland’s Illustrated Medical Dictionaryi678(32nd ed. 2012), and
Plaintiff points to evidence that he participated in lumbar decompression therapy (A85284
which, as the term “decompression” suggests, can inwbkerelief of pressure on a nerve.”
Elsevier Saunder®orland’s lllustrated Medical Dictionary75(32nd ed. 2012)Nevertheless,

there is very limited evidence of muscle weakness in the record, which sutge$Rlaintiff has

4 Plaintiff claims that the MRIowed “mild to moderate” spinal stenosis (DE-1LGit 334);
however the interpreting radiologist specifically described the findingnaidd‘central spinal ... stenosis”
in the “impression” section of the radiology report. AR 292 (emphasis addedjotedby Defendant,
even Dr. Butcher, who Plaintiff saw as part of a “disability exanonat{AR 314, 317), noted that the
MRI in question revealednly “mild” spinal stenosis. AR 314.
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failed to present a “substantial question about whether [he] meets a listing,” sbutshead
offered “a mere toehold in the record on an esakelement of the listing.Sheeks v. Comm’r of
Soc. Sec. Adminb44 F. App’x 639, 642 (6th Cir. 2013).

Notwithstanding the lack of robust evidence suggesting that all of the craelissfing
1.04A have been met, the Court finds that remand is necessary for additional considetagon of
evidence of recortbr the reasons articulated below
3. The opinion of Dr. Butcher.

Plaintiff contends that the ALJ improperly discounted the MSS completed by Dr. Butcher
following her examination of Plaintifini February of 2012. Dr. Butcher’'s MSS included severe
physical restrictions that limit Plaintiff to occasional lifting and carrying opd0Onds, sitting for
no more than three hours, and standing and walking for no more than two hours during-an eight
hour workday. AR 308-09.

The ALJ provided the following justification for discounting the opinion:

[Dr. Butcher’s] opinion has been considered, but has been given little weight.

Dr. Butcher saw the claimant on only one occasion, and at this time, no testing,

laboratory reports, or review of treating records were discussed. Theaota

medical history was provided entirely by the claimant. Additionally, it israsdu

that she was compensated for her opinion and that her findings were based

primarily upon theclaimant’s own subjective complaints. Therefore, this opinion

has been given little weight.

AR 49. Plaintiff argues that these reasons are “completely baseless” and demonstrtte that
ALJ’s opinion is not supported by ssthntial evidence. DE 16 at 38. The Court agrees.

The ALJ’'s opinion clearly contained numerous factual errors that the Court dleeme

harmless, as discussedpra However, none of the reasons provided for rejecting Dr. Butcher’s

opinionrepresent a reasonable basis on which to rajecedical opinion. The ALStresseshat

Dr. Butcher examined Plaintiff on only one occasion, yet the same can be said Bifube
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Davis, whose opinion following a single consultative examination in August of 2010 was
“accorded significant weight.” AR 49, 2881. The ALJ also minimizes Dr. Butcher’s findings
based on the fact that she was “compensated for her opinion,” a statement that ctarlgt beni
attributed toDr. Davis, whose opinion was procured by Defendant through the Department of
Disability Services (“DDS”). AR 259Defendant attempts to distinguish the laktgrengaging in
intellectual acrobatigsclaiming that while DDS physicians asenilarly compensated for their
opinions, such opinions are less “tainted” than those offered byiraeeexaminers such as
Dr. Butcher becausBDS physicians “are paid the same ... no matter how they tend to assess
claimants.” DE 21 at 12. Th@ourtis thoroughlyunpersuadethy such reasoning as it unfairly
suggests thahe claimanis required to seek outmoviderbased on thanticipatedheutrality of
their prior opinions, a burden that is rsatilarly shouldered by the Commission&eeMullins
v. Colvin No. 3:13cv-00226, 2014 WL 1382552, at *6 (S.D. Ohio Apr. 8, 201éport and
recommendation adopted sub no2®14 WL 4829543 (S.D. Ohio Sept. 29, 2014l the
Regulations permitted\LJs to reject medicakourceopinions based solely on who asked
paidfor them (a plaintiff or the Commissioner), the Regulations would frequengisiveethe
Commissoner of the assistance provided by stgency medicasourcesand other progm
physicians and psychiatrisis

Finally, the ALJ again errs by claiming thatd testing, laboratory reports, or review of
treating records were discusselliring Plaintif's encounter with Dr. ButcheA simple review
of Dr. Butcher’s office note indicatabat testing and treating records were at least discussed
based orDr. Butchets reference tanultiple MRI reports and the dates on which such studies
were conducted. AR 314. Indeed, Dr. Butcher describes the precise findings of bathpdifd,

which suggests that she reviewed them as part of her examination. AR 248, 29he3Court
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also notes that the ALJ’'s emphasis on the alleged failure of Dr. Butcher &wnelevant
medical records rings hollow in light of his decision to accord “a good deal ghti¢o the
opinion of a state agency physician who did not review any treatment records beyoond Jul
2004, approximately five years before the alleged onset A&e49, 270.As such unlike
Dr. Butcher the state agency physician was privy to the findings from the November 2008
MRI or any of the accompanying treatmenhich undermines the ALJ’s decision to favor such
an opinion over Dr. Butcher's MS&f. Blakley, 581 F.3d at 406 (holding thatdaise a non
examining physician’s opinion was rendered before the claimant undersigmificant
additional treatment, the Sixth Circuitrequirdd] some indication that the ALJ at least
considered these facts befoneigg greater wigght to an opinion that is ndtased on a review of
a complete case recotyl(citing Fisk v. Astrue253 F App’x 580, 585 (6th Cir2007) (internal
guotations omitted).

It is true that the ALJ is permitted teject the opinion of an amining physician without
providing “good reasons” as is required for opiniaesidered bytreating physiciansSee
20C.F.R. 8§ 404.1527(c)(2Nevertheless, fiaccuracies, incomplete analysis and unresolved
conflicts of evidence can serve as a basis datand.”Karger v. Comm’r of Soc. Seal14 F.
App’x 739, 749 (6th Cir. 2011) (internal citation omitted). Here, the ALJ not only discounted
Dr. Butcher’s opinion based on inconsistent reasgnimg also misrepresented evidence to
undermine the opinion, which prevents the decision from enjoying the support of substantial
evidence.SeeStanfield v. ColvinNo. 2:12cv-213KSF, 2013 WL 3935071, at *3 (E.D. Ky.
July 30, 2013)(“[A] n ALJ may notmischaracterizeontraryevidenceto support a conclusiaf)
(citing Cornett v. Benham Coal, In@27 F.3d 569 (6th Cir. 2000)). This case should therefore

be remanded for additional consideration of the opinion evidssr@ined in the record
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4. The opinion of Dr. Bosserman.

Plaintiff finally argues that the ALJ impperly weighedthe opinion of Dr. Michael
Bossermana treating physicianwho opined on February 20, 2009 that Plaintiff could perform
“regular duty” work. AR 273Plaintiff notes that while the ALJ included an accommodation for
“alternat[ing] between #ing and standing every 60 minutes” (AR 46), Dr. Bosserman actually
opined that Plaintiff should be able to “sit and rest his back ... as needed.” ARI@v8ver,
because the Court has found that remand is warranted for additional consideratiooypwfidine
evidence of record, which includes the opinion of Dr. Bosserman, the Court declines up take

this assertion of error.

V. CONCLUSION
For the above stated reasons, Plaintiff’'s motion for judgment on the administeatve r
(DE 16) isGRANTED. TheCourt hereby REVERSES the decision of the Commissioner and
REMANDS this case for further proceedings consistent with this ruling.

An appropriaté®Orderaccompaniethis memorandum.

@z@%

=
ARBARA D. HOLMES
UnitedStates Magistrate Judge
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