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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

FRANKLIN AMERICAN MORTGATE

COMPANY,

Plaintiff, Civil Action No. 3:13CV-01109
VS. HON. BERNARD A. FRIEDMAN
THE UNIVERSITY NATIONAL BANK OF
LAWRENCE

Defendant.

/

OPINION AND ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT AND DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

This matter is before the Court on the parties’ cross motions for summary ptdgme
[docket entries 67 and 69] and defendant’s motion to strike excess pages [docket entrg 76]. A
this matter is fully briefed, the Court will decide these motions withoegaithg.

FACTS

The following facts are summarized from the complaint and the parties’ briefing
Plaintiff is aTennesseenortgage company and defendant Isaamsasbank. In 2005, the parties
signed a Correspondent Loan Purchase Agreemir@Agreement”). The Agreement provides
for the sale of residential mortgalgansfrom defendan{the Seller}o plaintiff (the Buyer)and
outlines the parties’ respective obligations. Several provisions of the Agreermagrgranent
here

Section 6: At all times the Seller makes the following
representations and warranties.
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6.2 Complies With AgencdyRequirements: There is
no fact or circumstance with respecthie Mortgage
Loan that would entitle: a) an Agency to demand
repurchase of a Mortgageoan; [or] ¢) . . . an
Agencyf], to daim indemnification . . . .

6.20 PMI: Each Mortgage Loan required to have
private mortgage insurance has a policy that
complies with the Agency Guide and the Manual,
and b) is issued by an insuracceptable to the
Agency and the Buyer.

Section 8: Selleagrees to repurchase one or more Mortgage Loans
from Buyer, upon terms and conditionsreinafter set forth, in the
event that: . .

b) Buyer is required to repurchase the Mortgage
Loan after it has been sold anAgency or a Private
Investor due to a deficiency in or omission with
respect to angocuments, instrument, or agreement
pertaining to the Mortgage Loan . . .

Any such repurchase shall occur within thirty (30) business days
after written demand bBuyer. . . .

Section 10: In addition to the repurchase obligation of Seller and any
and all other rights and remedies availabléBtyer, Seller shall
indemnify the Buyer . .against any and all losses.that theBuyer

may incur. . . arising outof:

a) Any misrepresentation made by the Seller.in
any informationprovided to the Buyefor]

b) Any breach by the Seller of any of the Seller’s
representations, warranties, or obligations . . . .

In sum, 8 8 and § 10 require defendant to, ucdetain circumstances, repurchase
or indemnify plaintiff fordefective mortgagéoans This cases abouttwo defectiveloansthat

defendantefusedo repurchase or indemnify plaintiff for: the Salvioan andhe Turnerloan

1 The Agreement defines “Agency” to include any private investa., subsequent purchaser of a mortgagech
as Wells Fargo.



Defendant originateche Salvindoanin early 2006.0n June 30, 2006, defendant
sold the Salvindoanto plaintiff, whoimmediatelyresoldit to Wells Fargo. In March 2010, Wells
Fargonotified plaintiff of underwriting defects in the Salvino loan, includnigrepresentations
of the Salvinos’income and credit scorePlaintiff’s contract with Wells Farge-similar to the
Agreement—contains repurchasand indemnification clauses Plaintiff asked defendant to
explain the underwriting defects. At the same time, plaintiff appealed Wells$-degermination
within Wells Fargo In August 2010, Wells Fargo denied plaintiff's appeal. In September 2010,
Wells Fargo demanded that plaintiff repurchase the Salea® which plaintiff did for $116,000
in early November 2010Plaintiff immediatelydemanded that defendant repurchase or indemnify
it for the Salvindoan but defendant refused. Plaintiff then sold the Salloaafor $42,000 on
the “scrath and dent” secondary market.

Defendant originated the Turnéoan in mid2007. On September 2007,
defendant sold to plaintiff, whoimmediatelyresoldit to Wells Fargo. In February 2010, Wells
Fargo notified plaintiff ofapsed insurance and underwriting defects in the Tuoaer including
misrepresentatns of thelfurners’income. From then until December 2010, the parties and Wells
Fargo exchanged correspondence regarding the Tloaer Plaintiff appealed Wells Fargo’s
determination within Wells Fargo, but eventually Wells Fargo denied plairappeal. Plaintiff
indemnified Wells Fargo in Novembe&01Q for $116,689.94. Defendant hasefused to
indemnify plaintiff.

Plaintiff filed the instant action in October 2013n February 2016, ifiled its
amended complaint, which asserts two breacbeotract clais—oneas tothe Salvino loan and

the other as to the Turner loanhe parties have now filed cross tieos for summary judgment.

2 Because the Turner mortgage had been foreclasddhe property solar sold via short salglaintiff could not
repurchasehie Turner loan and could only indemnify Wells Fargo.



LEGAL STANDARD

Under Fed. R. Civ. P. 56(a), summary judgment is appropriate “if the movant shows
that there is no genuine dispute as to any material fact and the movant is enjittiginent as a
matter of law.” “[T]he mere existence ;fomealleged factual dispute between the parties will not
defeat an otherwise properly supported motion for summary judgthentequirement is that
therebe nogenuinedispute as to angnaterialfact.” Anderson v. Liberty Lobby, Inet77 U.S.
242, 24748 (1986) (emphasis in original)iewing the evidence in the light most favorable to
the opposingparty, summary judgment mde granted only if the evidence is so-Gided that a
reasonable factfindezould not find for the opposing partySee id.at 248-50; Street v. J.C.
Bradford & Co, 886F.2d 1472, 14780 (6th Cir. 1989).In other words, “[a] material issue of
fact exists where eeasonable jury, viewing the evidence in the light most favorable to the non
moving party, couldeturn a verdict for that party.Vollrath v. GeorgiaPacific Corp, 899 F.2d
533, 534 (6th Cir. 1990).

DISCUSSION
LAW

“In a diversity action such as this one, [the Cowrst]apply the law, including the
choice oflaw rules, of the forum state.Stenger v. Freemar683 F. App’x 349, 350 (6th Cir.
2017) (internal quotation marks omitted). In Tennesseelairitiff allegng breach of contract
must prove:(1l) the existence of an enforceable contract, (2)peformance amounting to a
breach of tk contract, an@B) damagesaused by the breached contradtliv. Tenn. Motorsports
Park, LLC v. TennAsphalt Co. 410 S.W.3d 810, 8147 (Tenn. Ct. App. 2011jinternal
guotation marks omitted). Here, odiemens (2) and (3) arat issue In Tennessee, the

cardinal rule for interpretation of contracts is to ascertain the
intention of the parties and to give effect to that intention, consistent



with legal principlesThe intention of the parties is to be gleaned

from the four corners of the contract, and the corigdetms are to

be given their “ordinary meaning” in the absence of any ambiguity.

The court, at arriving at the intention of the parties to a contract,

does not attempt to ascertain the partgtate of mind at the time

the contract was executed, butheat their intentions as actually

embodied and expressed in the contract as written.
United States v. Tennessé&82 F. Supp. 2d 795, 8001 (W.D. Tenn. 2009)citations and
guotation marks omitted). The Court will enforce “unwise or burdensome” contldctd.801.

Il. ANALYSIS
A. Liability
1. Salvino Loan

Regarding thé&alvinoloan, defendant breached its contract obligations under 8§ 8
and 8 10.Fannie Mae regulations require underwriters to calculate borrower incoavetaging
the borrower’sncome information in higV-2 form from the previous year and a current pay stub.
Pl.’s Docs. 690° Defendant did not accurately averalge Salvinos’ W2s and current pay stubs
for example defendantlisregardedvis. Salvino’s W2s, overrepresentinthe Salvinos’ income
by over 2% andunderrepresentinyeir debtto-income ratidoy 16%? Def.’s Docs. 3536, 123,
283-89 Pl.’s Docs. 20-21, 68979798 Wells Fargaequiredplaintiff to repurchaséhe Salvino
loanbecause thesaisrepresentati@breached Wells Fargo’s contract with plaintifl.’s Docs.
87, 121-23.

Under 8 &b), defendant must repurchase a loan “in the event that” a subsequent

buyer require plaintiff to repurchase the loamlte to a deficiency in or omission with respect to

3 Plaintiff and defendant have attacHgatesstamped discovery documents. This opinion will refer to all discovery
documents by thelBates number.
4 Defendant admits that the debtincome ratio was miscalculated by at least 8%. PlsDR&



any [loan] documents? See alsd-ranklin Am.Mortg. Cap. v. Direct Mortg. Corp.No. 3:1%
CV-00695,August 20, 2013, Order Granting Mot. for Summ. J. (“August 2013 Orgerlp
(finding that 88(b)’s plan languageequiresdefendanto repurchase a loan from plaintiff that
plaintiff wasrequired to repurchasérom a third party based on a defect or omission that existed”
when plaintiff boughtthe loar). Wells Fargo legitimately demanded under its contract with
plaintiff that plaintff repurchase the Salvino loan because defendant’s misrepresentatioreslviolat
plaintiff's warranties to Wells Fargo. Pl.’s Docs. 22, 87,228l 407408, 429, 1035135 (plaintiff
warrantying that loan applications contain no untrue statement of fadpe Yecl. 11 67, 23.

Under 8 10(a), defendant mustdemnify plaintiff for all losses arisinfrom
defendant’smisrepresentation of “any informatidin the loan applicationUnlike otherphrases
in theAgreement, the phrasany information” is not qualified by words like “material”; under §
10(a)’'s unambiguous language, defendant must indemnify plaintifirfploss arising fromany
underwriting misrepresentation. HeWells Fargo based its repurchase/indemnificationesqu
on, and plaintiff repurchased the Salvino loan because of, defendant’s misrepreserithtions

Finally, under 8§ 10(b), defendant must indemnify plaintiff for all losses arfising
defendant’s breach of a warranty. Under 84d),2{efendant warrantied that no fact in the loan
application would entitle Wells Fargo todlemand repurchase.’But Wells Fargodemanded
repurchasexplicitly becausef defendant’s misrepresentationd.

2. Turner Loan

Regarding the Turner loan, defendant breached its contract obligations under § 10.

To calculate a borrower’s income from rental properties, Fannie Mae requiredeawuter to

use the borrower’s mostcent federal income tax return;lieu of the tax return, an underwriter

5 Although the parties argumrerseveral § &ubsectionshecausao reasonable jury could fail to find that defendant
breached § 8(b), the Court need not consider those @athsections



may Lse a copy of the current lease agreemhts Docs. 867. The Turner loan applicatiisted
income from three rental properties, but the attached federal income taxsteswadonly two
properties. Pl.’s Docs. 863, 96Befendant never attached a copy of the current lease agreement
for the third propertybut simply listedthe Turnes net rental income as $17nnually Pl.’s
Docs. 407-08, 412-14, 426-27; Volpe Decl., 1 \WMhen Wells Fargo recalculated the net rental
income, it found that it wa adually negative $1,200 yearlyalmost $1,400 lower than
defendaris calculaton. Id. Plaintiff requested an amended federal income tax return or current
lease agreement, but defendamuld not provide them.ld. Wells Fargoalso notedthat the
Turnes mortgage insurance waascinded and never reinstagtddfendant has natddressed this
issue. Pl.’s Docs. 3991. The Turner loan was foreclosedsold via short sale. Volpe Decl. |
15; Pl.’s Statement of Undisputed Facts (“SUM42. Wells Fargo demanded that plaintiff
indemnifyit for the Tuner loanwhich plaintiff did.

Under 810(a),defendant must indemnify plaintiff for all losses arising from its
misrepresentation of “any information,” or any breach of its warrantiggike other phrases in
the Agreement, the phrase “any information” is not qualified by words likeetma#it under §
10(a)’'s unambiguous language, defendant must indemnify plaintifirfploss arising fromany
underwriting misrepresentatiorHere, defendant’s rentailcome misrepresentation formed the
basis of Wells Fargo’s repurchase/indemnification refju8eePl.’s Docs. 40204, 408, 420,
492-93.

Further, under 8 10(b), defendant must indemnify plaintiff for all losses@risi
from defendant’s breach of a warrantefendant breached two of its warranties: 8 6.2(c)&nd
6.20. Defendant warrantied that “no fact” in the loan application would entitle Wetle Fa

claim indemnification.”Id. § 6.2(c). But Wells Fargo claimeddemnification explicitly because



defendantmisrepresented the Turners’ rental incom®ef.’s Docs. 323. Defendant also
warrantied that each loan would be covered by a private mortgage insurance |ablg\5.20.
But the insuranceolicy here was reseded and neveaeinstated.Pl.’s Docs. 39891. Therefore,
defendant’s refusal to indemnify plaintiff for its loss on the Turner loan breached § 10.

In sum, defendant raisaes genuinessueas to any othe abovementioned material
facts. Its contention that the applications were still attractive despite misrepresentasaot
matter—the question is whethdefendanmisrepresented factahichit did. See, e.gPl.’s Docs.
at 397 (defendant’s employee admitting to a miscalculatioit)ose misepresentations breached
unambiguous Agreement provision$herefore, o reasonable jury could fail to conclude that
defendant breached its obligation to repurchase under § 8 or indemnify undér loliever,
defendantargueghatplaintiff is not entitled to judgment as a matter of fawfive reasons, none
of which the Court finds persuasive.

3. Breach of Contract Defenses

a. Statute of Limitations

Defendant argues that the statute of limitations barsdigfaintiff's claims. The
Cout must answer three questions: whetiner statute of limitations began to run2606/2007
orin 2010;whether Kansas five-yearor Tennessee’six-yearstatute of limitations appliesnd
whether Tennesseediscovery rule apps.

First, thestatute of limitationdegan to runn 2010when defendantrefused to
repurchase or indemnifyaintiff, therebybreaching its obligations under § 8 and § AGstatute

of-limitations defensés not asserted against a complaint generally, but agaspscific claim

8 Defendant arguethat the underwriting defects did not cause plaintiff's damages. Tpasestly false. All of the
correspondence between Wells Fargo and plaintiff shows that Wells Fargoedeplaintiff to repurchase and
indemnify specifically because of what Weekargodeemedbsignificant underwriting defects.



and thatt begins to run when thdaim accrus. SeeTernes v. Terram, Inc, 904 F.2d 708at

*2 (6th Cir. 1990)(holding the same). Here, plaintiff assertshat defendant breached the
Agreemenby refusing to repurchase or indemniifyor theSalvino loan under § 8 or § Addby
refusing to indemnifyt for the Turner loan under § 10. Am. Compl. ¥ 38, 41. Until defendant
refused to repurchas® indemnify plaintiff had no claim under § 8 or § 10. Thits claims
accrued ir2010.

Defendantresists that conclusion, arguinfat plaintiff's claimsaccrued in
2006/2007 when plaintifbought the defective loans and defendant breaché&dGtsvarranties
To the extent plaintiff suffered a lgs¥efendant argues, that loss occurred when plaintiff bought
loansthat were less valuable than they appeafRdintiff, defendant saysould have demanded
repurchaser indemnificationin 2006/2007it did not need to wait for Wells Fargodemand
Defendantites Second Circuit case lawsupport.

The Courtrejects these argumentdt is undisputed that in 2006/200éfendant
breachedts § 6 warranties Critically, though,plaintiff has not assertedaims under § 6, but
under§ 8 and § 10, which defendant did not breach until 200e mere fact thadefendant
breache one section of the Agreement does not mean plaintiff'snslainder every section
automaticallyaccrue. This Court rejected that vergrgument irFranklin Am.Mortg. Co. v First
Guar. Mortg. Co, No. 3:14CV-2188, Feb. 25, 2015, Order Den. Def.’s Mot. to Disn(fiseb.
25 Order”)p. 4 (considering this same questamdholding that plaintiff's claim did not accrue
until defendant refused todemnify plaintiff). This Court has also foundefendant’sitedSecond
Circuit precedent on this question unpersuasisee FranklirAm.Mortg. Co. v. JFKFin., Inc,

No. 3:14CV-1232,Mar. 27, 2017, Order Denying Def.’s Mot. to Cert{fylar. 27 Order”)p. 2.



Finally, regarding the 8§ 1ihdemnificationclaims in particular, becauggaintiff
immediately sold both loans to Wells Fargo &oprofit (ignorantof the underwriting defectsiy,
sufferednoloss in 2006/2007. Def.’s SUF { 20; Volpe Second Decl. EXtirst losswasin
2010 whent repurchase the Salvino loan anthdemnified Wells Fargéor the Turner loan Id.

It wasthenthat its 8 10 claims accrued, not befofeeeStiver Mktg., Inc. v. Performance Bus.
Forms, Inc, No. 02A-019108CHO00276, 1991 WL 254564, at *4 (Tenn. Ct. App. Dec. 4, 1991)
(holding thattheright to seek indemnity under a contragbés not arise until the indemnitee has
actudly sustained or suffered loss[—e.g.,] through payrent

Secondas this Court hgsreviously heldTennessee’statute of limitations applies
to plaintiff's claims See JFKFin., No. 3:14CV-1232,Dec. 16, 2016, Order Den. Mot®r
Summ. J. p. 3Direct Mortg. Corp, No. 3:12CV-00695,Aug. 2013 Order p. 7Under T.C.A. 8
28-1112, Kansas's statute binitations appliehere“if the following three conditions are met:
(1) the defendant was a resident of [Kansas]; (2) the cause of action is barrethbggK] statute
of limitations; and (3) the cause of action accrued in [Kansas].”

Here, the partieagree that defendant is a resident of Kansadefendant satisfies
element (1) But because the statute of limitatidsegan to run in 2010, Kansas'’s fiyear statute
of limitations would not bar plaintiff's claimganddefendant fails to shoelement (2).

Even ifthestatute of limitabnsbegan to run in 2006/20@hdKansas’s statute of
limitations barredplaintiff's claims because this cause of action accrued in Tennessieadant
fails to showelement (3).Where plaintiff's claims accrued is not clg#re parties acted in both
Kansas and Tennessee. tti¢ location of accrual is not readily apparent, this Court has looked to

when a cause of action accrued to determine the place of accBwhhson v. Wilsori23 F.

10



App’x 587, 5936th Cir. 2011) In economidosscasesuch as this onéhe injury occurs “where
the plaintiff resides and thugeels the loss, not whetfedefendantacts Id. at 596.

The parties agree thdefendant completed the underwriting Kansas But as
plaintff notes, the sale was completaly when plaintiff purchased the lo&y funding it—the
last step inthe purchase process. Agreement 8 5; Volpe Second Decl.Uphdl. the parties
finalized thepurchasesn June 30, 2006, and September 5, 208pectively, Pl.’s SUF 1 5, 8
plaintiff could notpossiblyhave relied on defendantentract warrantieand, thus, no breaetf-
contract claim could have accrue®laintiff fundedpurchased the loans in Tennessé&®lpe
Second Decl 6; Volpe Decl. 1 4, 24. ius,it first relied on defendant’s warranties in Tennessee,
defendant first breached its warranties in Tennessee, and plaintiftsfédss in Tennessee.
Therefore plaintiff's claims accrued in Tennessee.

Third, as this Court hagreviously heldeven if the Court cannot treat defendant’s
breaches under § 6 and breaches under § 8 anddpafatelyTennessee’discovery rué tolled
the statute of limitations until plaintiff learned of the breaches in 20t0Goot v. Metro. Gov’
of Nashville & Davidson CtyNo. M200302013COAR3CV, 2005 WL 3031638, at *11 (Tenn. Ct.
App. Nov. 9, 2005), the Tennessee Court of Appeals held that the discovery rule ambdiesso
brought undefennessee’s breadi-contract statuteThe courtstaedthat “it would be unjust to
hold that a plaintiff's claim for breach of contract accrues before theiffl&iméw or should have
known that the contract had been breachédl." The Court may apply “thdiscovery rule in cases

where (1) the breach of contract was difficult for the plaintiff to det2fthe defendant was in a

" The Court notes that plaintiff received the Salvino and Turner loan files &éxas office. Def’SUF 1 8, 16.
Thus, plaintiff never viewed the loan applications until they left KansasenGhis,it was impossible for defendant
to have warrantiednything in Kansas-perhaps Texas, and definitely Tennessee, but not Kansas.

8 SeeJFK Fin., No. 3:14CV-1232,Mar. 27 Order at 2andFirst Guar, No 3:14CV-2188, Feb. 25 Order at 4 (citing
CMH Mfg., Inc. v. US Greenfiber, LL2013 WL 3324292at *3 (E.D. Tenn. July 1, 2013), aender v. Newell
Window Furnishings, Inc681 F.3d 253, 272 (6th Cir. 201Zpoth applyingthe discovery rule to plaintiff claims
under this Agreement).
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far superior position to comprehend the breach and the resulting damage, odégtigant had
reason to believe that the pi&iff remained ignorant that it had been wrongedd. at *11-12
(applying the discovery rule becaus&ould have been difficult for thplaintiff to discover the
contractbreach earlier). Defendantgposingcitationsare not persuasive.
Here basd on theevidence, defendantireach of contract was difficutif not
impossible—for plaintiff to detectanddefendant was in a far superior positiorséethe breach
and resulting damage. Defendatdateghat the loan defects were easily discoverable at the time
of purchase. Sutherland Decl. 114 20. Plaintiff avers that it would not have known of the
underwriting defects without “fully reinderwritingeach loari which it did not do.Volpe Decl.
19 4(plaintiff “was purchasing and processing thousands of mortgage loans during that time and
did not re-underwrite any loans purchased” from defendant), 6; Volpe Second Decl. 1 2, 7.
Having reviewed the loan applications, the Court agrees with plaimifthout
doing the underwriting work itself, plaintiff would not have discovered defendant’s
misrepresentationsPlaintiff, through the DUA, gavelefendantroad underwriting discretion,
trusting it to underwrite responsibly; thus, thex@seven lesseason foplaintiff to double check
the underwriting.See, e.gSutherlandecl. I 6 Def.’s SUF  3Pl.’s Apr. 13, 2016, Dep. 21241
5. Further,this Court rejected defendant&sgument inJFK Financial stating that plaintiff as
not required to conduct diligence on its loans purchased’ ftbendefendant antdid not know
or have reason to know that” defendant’s “representations and warranties aljtmsdrtheere
false until. . .Wells Fargo notifiedit] of alleged defects in the underwriting materfaNo. 3:14
CV-1232, Mar 27 Order at4-5. Defendant fails to show thahe breacles wereeasily

discoverable. It advances only speculation.

12



Even if the breaches were discoverable, defendant was irsadarior position to
recognize them Defendant, not plaintiff, underwrote the lpaefendantnot plaintiff, collected
the originaldocumentsanddefendantnot plaintiff, interacted with the borrowers. In sum, the
discovery rule appliew this case.

b. Delegated Underwriter Amendment

The parties agree thafter signing the Agreementheyamendedt through the
DelegatedJnderwriterAgreement (DUA).The DUA states, in pertinent part:

8. Seller shall repurchase any loan purchased by Buyer hereunder,
subject to the terms of Section 8 of [the Agreement]. . ..

11. This agreement shall be deemed to supplement and to the extent

inconsistent, modify the [Agreement, which] shall remain in full

force and effect as supplemented and modifiedthe
Pl.’s Docs. 119293. Defendanargues thabUA § 8amended the Agreement such thlaintiff's
only contract remedy is repurchaset indemnification. It arguethat the word'shall” amends
the Agreement to leave repurchase as plaintiff's only remedy.

Defendant misinterprets DUA § 8. In context, DUA 8§ 8 simpbanghatwhen
plaintiff requests that defendant repurchase one of defenddmnfidoans Agreement 8§ 8shall”
control plaintiff's request. DUA 8 8 does nstiggesthatrepurchae is plaintiff's only remedy.
As the DUA is not inconsistent with the Agreement, DUA 8§ 8 does not modify the rAgneée
Defendant alsargues that the DUA gave defendant such broad discretion in underwriting loans
that loanapplication misrepresentations do not necessarily breach the Agreement. AlgevBg)

defendant broad discretion, but not discretmmisrepresent information.

c. Claimsunder § 10

Defendantargues that it is entitled summary judgment becaugkintiff has not

provided documentary evidence that it had a contract with Wells Batigat itscontract included

13



repurchase and indemnification provisions. The Court disagrees. Theregisesionthat
plaintiff has a contract with Wells Fargand that their contract contai® repurchaseand
indemnification provisionsimilar to those ithe Agreement PIl.’s Docs. 1035-135.

Defendant alsargues that plaintii§ repurchase and indemnification were not
justified and that it @id Wells Fargomerely to maintain a business relationshilefendant cites
Globe Am. Cas. Co. v. The Heuer Ins. Agency, No. E200501805COAR3CV, 2006 WL
1864524, at *5 (Tenn. Ct. App. July 5, 200y its holdingthata “party seekingndemnification
under the common law for settlement costs msot] prove that its payment was not made
voluntarily or gratuitously but rather because of or by virtue of its blcalality. ”

The Courtrejects this argumeifdr three reasons. Firgllaintiff's indemnification
claim is not madeinder common law, but under the Agreement, Am. Compl. 11 3®efls
SUF 1 25s0Globe Am. Cas. Cas inapplicableseeJones Exp., Inc. v. WatsoNo. 3:10CV-
140, 2011 WL 1303164, at *11 (M.D. Tenn. Mar. 31, 2011).

Second,lie Tennessee Court of Appeals has explained that

[o]ne who has voluntarily paid a claim is not required to show that

he was legally compelled to pay the claim in order to obtain

indemnification, but only that he could have been cdlapat law

to pay it. Accordingly, where a person is confronted with an

obligation that he cannot legally resist, the fact of voluntary payment

does not negative the right to indemnity, as he is not obligated to

wait to be sued and to lose reasonable opportunity for compromise.

Stiver Mktg., InG.1991 WL 254564, at3. Thereforealthough plaintiff repurchased from and
indemnified Wells Fargo before Wells Fargo took legal actibiVells Fargo could have
compelled plaintiff to payplaintiff need notshow actual liability. Having reviewed the evidence

and plaintiff's contract with Wells Fargthe Court finds thahere is no question that defendant’s

misrepresentations violated several clauses of that contract; that Wellsi\eargatitled tdurn

14



to plaintiff for repurchase or indemnity; and that plaintiff repurchasedS#ileino loan and
indemnified Wells Fargo for the Turner loan. Pl.’s Docs.—343 1035-135;Volpe Decl. 11 7,
17-18, 23Volpe Second Decl. 1 5; Def.’s SUF {¥23. Therefore, [pintiff's repurchasef and
indemnificationfor those loansvere justified.

Third, plaintiff appealed Wells Fargo’s decision for many months within Wells
Fargo before repurchasing and indemnifying; it didvadtintarily or gratuitoushpay. Id.  12.
SeePl.’s Docs. 20-23, 82.

d. Salvino LoanModification

Defendant argues thlay modifying the Salvino loaWVells Fargo and the Salvinos
createda new loan,which defendanis not requiredo repurchase. Plaintiff, defendant argues,
admitted to this in its deposition. Plaintiff’'s corporate officer avers that her sidmisas a legal
conclusion she was not entitled to makel thatt was wrong Volpe Decl. {1 3, 8.Defendant
argues thaheraffidavit is a sham affidavit.

The Salvino loarmodification did not create a new loan. The loan was not
substantially rewrittenthe parties changed only two dates, the loan principal, and monthly
payments. Def.’s Reply p. 13. Further, &mending documerd called &modification”—strong
evidene that the parties did not intend to create a new loan. Pl.’s Docs A2ititionally, the
modification’s termsexplicitly statethat it is not a new loan, but an amendment: “Nothing in this
agreement shall be understood or construed to be a satisfactelease, in whole or in part of
the Borrower’s obligations under the Note or Mortgage. Further, except as othspedsfically
provided in this Agreement, the Note and Mortgage will rennaichanged.” Pl.’s Docs. 216.
That theSalvino loarwasnot satisfied or released shows that this was an amendment of limited

scope as confirmed by defendantisvn evidence.SeeDef.’s SUF  12; Def.’s Docs. 646—47.

15



Plaintiff's corporate officer'rroneoustatementioes not presemt genuine issue
of materialfact. Hertestimony was her personal opinion regarding a legal conclusion with which
the Court disagrees for the reasons stated above. The modified Salvino loamngwdban.

e. Affirmative Defenses

Defendant argues that plaintiff has conceded certametédndant’stwenty-four
affirmative defenses by failing tspecifically addresshem by name inplaintiff's motion for
summary judgment.

The Courtrejects this argumerfior two reasons. Firsefendant’s “affirmative
defenses” appear to lmilerplate and many simply do not applyPlaintiff needonly address
developedaffirmative defensesee United Mine Workers of A. 1974 Pension v. Pittston Co.
984 F.2d 469, 478 (D.C. Cir. 199@)oldingthat “the failureto raise an affirmative defense in
opposition to a motion for summary judgment constitutes an abandonment of the efehszh
it has done.

Second, as plaintiff notes, has addressed each of defendant’'s twefoiy
affirmative defeses in one way or another. Pl.’s Reply Br. p. 3. The United States District Court
for the District of Wisconsin addressed tlpigeciseissue inUnited Cent. Bank v. Wells St.
Apartments, LLC957 F. Supp. 2d 978, 987-88 (E.D. Wis. 2013), stating:

The defendants point out that they raised a number of affirmative

defenses to UCB foreclosure claims in their answer and that UCB

did not mention those defenses in its motion for summary judgment.

Therefore, reason the defendants, those defenses remaaanabl

UCB has not yet shown that it is entitled to a judgment of foreclosure

and sale. . .1 conclude that a rule applied by other courthe rule

that the failure to raise an affirmative defense in opposition to a

motion for summary judgment constitutes abandonment dhe

defense—is the better ruleThis is the better rule because when a

plaintiff moves for summary judgment on an entire claim (as

opposed to only part of a claim or only on a defense to the claim), it
is asking for judgment omhat claim as a matter of lavithe
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existence of factual disputes concerning an affirmative defense

would be a reason to not grant the plaintiff judgment as a matter of

law, even if there are no factual disputes concerning the plantiff

claim itself. Thus, when #hplaintiff moves for summary judgment

on an entire claim, it is necessarily also moving for summary

judgment on any affirmative defenses to that claim. It is therefore

incumbent on a defendant that wishes to prevent entry of summary

judgment on the clairto come forward with evidence showing the

existence of a genuine factual dispute concerning an affirmative

defense that, if ultimately successful, would defeat the claim. If the

defendant does not come forward with such evidence, and the

plaintiff otherwise shows that it is entitled to judgment as a matter

of law on its claim, then the affirmative defense is extinguished.

This is an accurate statementRufle 56 procedure. And as the Court already noted, tfeage
defenses defendant supported with evidence plaintiff has fully rebutted.

B. Damages

Plaintiff seeks damageis the amount of $72,168.77 for the Salvino loan and
$118,184.06 for the Turner loan. Am. Compl. 1 39, 42. Howbeenus@laintiff has allegd
facts sufficient to show only $116,689.94 in Turner IdamagesVolpe Decl. § 17-19, the most
the Gurt can award is $188,858.71.

Defendant argues that there are genuine issues of méaetials to Salvino loan
damages, but not as to the Turner loan damadgetendant arguebat it is not clear that plaintiff
fully mitigated its damages, especially siticeker price opinioif‘BPO”) estimate®f the Salvino
loan’s value fluctuatedver time Further,defendant believes that selling thalvino Ianas part
of a larger defectivdoan bundleaeduced its valuePlaintiff respondghat it reasonably mitigated
its damages anavers that it needed to quickly sell the Salvino loan because it does not
administer/service loandd. { 25.

The Court disagrees with defendant tiwo reasons. First, defendant’s mitigation

argument rings hollow given that it refused to repurchase the performwig&lalan when it had
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the chancand when it was contractually obligated to do so. Second, defendant has not produced
evidence sufficient for a reasonable jury to find that plaintiff failed to mitigateagesDefendant

bears the burden of producing evidence of a failure to mitiggge.Action Ads, Inc. v. William B.
Tanner Co. 592 S.W.2db72, 575 (Tenn. Ct. App. 19Y9 “The critical factor in determining”
whether plaintiff mitigatedi$ whether the methdd] employed to avoid consequential injury was
reasonable under the ciragtances existing at the timeErection Specialists, Inc. v. Edwards
Deutz Diesel, In¢g.No. 3:00CV-281, 2005 WL 1522104, at *9 (E.D. Tenn. June 28, 2005)
(quoting Tampa Elec. Co. v. Nashville Coal C814 F.Supp. 647, 652 (M.DTenn. 1963)).
Plaintiff need not fake extraordinaryforts” to mitigate. Carolyn B. Beasley Cotton Co. v.
Ralph 59 S.W.3d 110, 115 (Tenn. Ct. App. 2000).

In the instant caselefendant has not produced evidence from which a reasonable
jury could conclude that plaintiff's mitigation wasreasonable. Plaiiff testified in detail about
the process it uses to salfepurchased, defective loan: it distributes the loan data tavestor
pool, takes bids, and sells the loan to the highest bidder. Pl.’s Sept. 15, 2017, D8g. ZBYere
is nothing unreasonable about this process, especially consitleatrgaintiff mustquickly sell
repurchased loans becausédes noservice them.

Further, @&fendant’sBPO speculations do not create a genuiaetual dispute
Defendantcannotmerely surmisehat plaintiff mayhave gotten more for the Salvino loaAs
plaintiff testified, BPOs are not reliable indicators of actual worth; the diveegeh BPO
estimates here confirms that. In sum, plaintiff has presented evidencegltswiamages as Rule
56(c) requires.See, e.g.Pl.’s Docs. 155-58, 354.

Under Rule 56(e), defendant must “do more than simply show that there is some

metaphysichdoubt as to the material factsMatsushita Elec. Indus. Co. v. Zenith Radio Corp.
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475 U.S. 574, 586 (1986)It has not, however, presented evidence showing that plaintiff's
mitigation process was unreasonable. Having failed to present any evidence on this point,
defendant also fail® meet its burden under Rule 56(e). There is no genuine issue of material fa
as to damages.

Accordingly,

IT IS ORDERED that plaintiff's motion for summary judgment is granted.

IT IS FURTHER ORDERED thatamages are awarded for plaintiff in the amount

of $188,858.71.

IT IS FURTHER ORDERED that defendant’'s motion ssmmary judgment is

denied.

IT IS FURTHER ORDERED that defendant’'s motion to strike excegsmges is

denied as moot.

s/Bernard A. Friedman
Dated: December 14, 2017 BERNARD A. FRIEDMAN
Detroit, Michigan SENIOR UNITED STATES DISTRICT JUDGE
SITTING BY SPECIAL DESIGNATION

19



