Daee et al v. JP Morgan Chase Bank, N.A. Doc. 64

UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

MAX DAEE and TONI DAEE, )
)

Plaintiff, ) CaseNo. 3:13-cv-1332

) Judge Aleta A. Trauger
V. )
)
JP MORGAN CHASE BANK, N.A., )
)
Defendant. )

MEMORANDUM

Pending before the court are multiple motiéilesl by both parties. The plaintiffs have
filed a Motion for Sanctions Against Defendant Y6olation of Fed. R. Civ. P. 37 (Docket No.
47) (“Motion for Sanctions”), to which the defdant has filed a Response in opposition (Docket
No. 52), and the plaintiffs havided a Reply (Docket No. 53).The plaintiffs have also filed a
Motion to Compel the Defendant to Provideurt Ordered Deposition Testimony and For
Sanctions (Docket No. 57) (“Motioto Compel”), to which the dendant has filed a Response in
opposition (Docket No. 59), and the plaintiffs hdéiled a Reply (Docket No. 62). The plaintiffs
have also filed a Motion for Summary Judgin@ocket No. 60) and a Motion to Withdraw
Untimely Response Argument (Docket No. 63he defendant has filed a Second Motion for
Summary Judgment (Docket No. 54), to which the plaintiffs have filed a Response in opposition
(Docket No. 61).

For the reasons stated herahe plaintiffs’ Motion for Sactions, Motion to Compel, and

Motion to Withdraw Untimely Response Argumentiwe granted, the court will award fees and

1 One point of clarification: Tétitle of the plaintiffs’ Motion for Sanctions is a bit of a
misnomer. Rule 37 specifies sanctiémsviolations of court orders arather federal rules.
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expenses in favor of the plaintiffs, the cowrll order the defendarnb supplement certain
interrogatory responses, and the coutt @eny the Rule 56 motions as moot.

BACKGROUND

This case concerns efforts by the defendd#ntylorgan Chase Bank, N.A. (“Chase”), to
collect on two mortgage loans on which the pl#istiefaulted and to foreclose on the plaintiffs’
properties. The court summarizéeg procedural history and certdacts (based on the record at
the time) in its October 10, 2014 Memorandum & Order (Docket No. 25), familiarity with which
is assumed.

|. Basic Facts of the Cage

On December 3, 1998, the plaintiffs refiocad two rental homes in Hendersonville,
Tennessee (the “Properties”). elplaintiffs executed two Adjustable Rate Notes in favor of
Chase (the “Notes”) and, as security for thedspexecuted Deeds of Trust in favor of Chase
(the “Deeds of Trust”) relating each of the two refinanced Properties. The Notes state that the
plaintiffs “understand that the Leedmay transfer the Note;” theePds of Trust state that “[t]he
Note (together with thisecurity instrument) may be soldeoar more times without prior notice
to the borrower.” Chase recordnk Deeds of Trust with the Bumer County Register of Deeds
on December 8 and 9, 1998.

On December 17, 1998 (two weeks after ekaguhe Notes and the Deeds of Trust),

Chase endorsed over the Deeds of Trust and assddilotes to Citibank (the “Assignments”).

2 For reasons explained herein, the court doeseazh the merits of the parties’ Rule 56
motions, which are not yet fully briefed, and the toull permit the plaintiffs to complete fact
discovery. The court’s summany the facts is drawn from thexisting (incomplete) record and
should not be construed as ddiie findings by the court as tbhe undisputed and disputed facts
of the case.



Chase Assistant Treasurers Jackie Fouche and Luis A. Martinez executed one of the
Assignments; Fouche and Chasssistant Treasurer Barbara Eddowgscuted the other. Both
Assignments contain identical language, statiag) @hase has “endorsed” to Citibank all of its
interest as “holder” aofhe Deeds of Trust and associated Notk also states that it “hereby
constitutes and appoints the Assignis attorney irrevocable twllect and receive said debt,

and to foreclose, enforce, and satisfy said.lidUnlike the Deeds of Trust, the Assignments
were not contemporaneously recorded. Chaserded the stamped Assignments in the Sumner
County Registry of Deeds on May 22, 2600.

At an unspecified time, Chase Assistant Treasurer Amanda Munoz affixed a signed
stamp to each Note, which states, in relevant [faaly to the order of Citibank, N.A., as trustee,
WITHOUT RECOURSE. Chase ManhattMortgage Corporation.”

On an unspecified date, Chase Vice Presid€ayda Cooley and Tina Richard signed an
allonge to each note (the “Allongg, in which (a) Chase purportéal act as “attorney in fact”
for Citibank and (b) in that capacity, endorsedNla¢es back to Chase “without recourse.” The
Allonges are undated and were not recorded. Tthespublic record continued to reflect only
the initial Assignments to Citibank, but not flnerported Allonges endorsing Citibank’s interests
back to Chase.

Although the factual record is not develope@ppears that Chasentinued to service

the mortgage, notwithstanding the Assignments to Citibank. In 2004 and 2008, Chase attempted

3 It is not clear from the record why Chase wait@dmonths from the datsf the Assignments to
record them.



to “enforce the Notes” in some fashibriChe plaintiffs fell behind in making payments in 2008,
at which point Chase initiated foreclosure @edings. Chase scheduled foreclosure sales for
November 4, 2013, leading to this lawsuit.

[I. State Court Proceedings and Removal

On October 30, 2013, the plaintiffs filed this case in Sumner County Chancery Court as a
“Petition to Stay Foreclosure.” (@ket No. 1, Ex. A at PagelD #: 6-10.)n their initial
Petition, the plaintiffs alleged &, after falling behind in themortgage payments, they had
unsuccessfully attempted to negt#isvith Chase. They conterdithat, in its ngotiation and in
its initiation of foreclosure ceedings, Chase had violateddeal and state debt collection
practice regulations. (Petition to Stay Foreclesi6.) The initial Petition asked the Chancery
Court to stay the foreclosures and to permitpiaentiffs to pursue “anynd all private rights and
causes of action to which they are entitled . . 1d: §{7.) Chase reset the foreclosure sales for
December 4, 2014. (Docket No. 1, Ex. A, at PagelD #: 14, Notice of Preliminary Hearing
Reset.) Chase initially filed a Motion to Dismiss, in which Chase argued that the plaintiffs’
Petition failed to state a clain{iDocket No. 1, Ex. A, Motion to Dismiss by JP Morgan Chase
and Memorandum Supporting Motion to Dismiss bydbeant JP Morgan Chase, at PagelD #:

15-20.)

* The plaintiffs have referenced efforts byash to “enforce the notes” in multiple filings, a
point that Chase does not appear to dispMither party has explained the nature of the 2004
enforcement efforts.

> The defendants attached the entire state coukietias Exhibit A to its Notice of Removal.
That docket entry does not contain Page ID nusmb&herefore, the court will refer to the
names of particular setourt filings herein.



The plaintiffs sought leave to file an Amded Petition, in which they alleged that, as
reflected in the recorded Assignments, Chaas not a “holder” entitled to enforce the
instruments because it had assigned its intere§igibmnk. The plaintiffs alleged that Chase
had erroneously and fraudulently accepted gam#¢ payments from them, that Chase had
fraudulently held itself out as the holder aigrioan modification negotiations, that Chase
initiated foreclosure proceedings without authotitylo so, that the plaintiffs faced a risk that
Citibank would attempt to collect on the debtsareclose on the Properties based on Citibank’s
rights under the Assignments, and that the pfésrtherefore faced the potential for double
liability. The Amended Petition atthed copies of the Deeds ofuist and Assignments at issue.
Chase substituted counsel, volnily retracted its Motion t®ismiss the original Petition,
removed the case to this court based on diygtgisdiction on Novenber 27, 2013 (Docket No.
1), and agreed to defer the foreclosure sales until January 3, 2014.

[1l. The Complaint

Following removal, on December 16, 2014, thaingiffs filed an Amended Petition for
Injunction to Stay the Sale of Real Est@@nveyed by Deed of Trust and Complaint for
Damages, which the court will refer to as thetdplaint.” (Docket No. 7.) Chase apparently
deferred the foreclosure sales.

In the Complaint, the plaintiffs allege that the recorded Assignments to Citibank were
effective as a “special endorsement” undemi.éCode Ann. § 47-3-205(a), that no subsequent
assignments were recorded in Sumner County Ghidtank (not Chase) #gnefore was entitled to
hold the notes and enforce them from Decenl®&8 forward, that Chase violated Tenn. Code
Ann. 8 47-3-412 and the Assignments’ termgblfecting mortgage payments from 1998

through 2008, and that Chase initiated wrongfutétwsure proceedings in which it failed to list
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Citibank as the trustee. The plaintiffs alsogdié that Chase engaged in “unlawful and unethical
pre-foreclosure tactics” by waftlg unannounced into the homes (ahivere occupied by rental
tenants), presenting forecloswiecuments to the tenants, ogang locks on the doors of one of
the Properties, and placing large postings orPtioperties stating that they were subject to
foreclosure. The plaintiffs alleged that thessits, which allegedly spanned five years, caused
the tenants not pay rent to the plaintiffeldo move out prematurely, resulting in over $100,000
in lost rental income.

In their Complaint, the plaintiffs ackndedged that (1) based on a “[p]reliminary
unofficial inquiry to Citibank,” Citibank had no reabof the Assignments or that it became a
holder of the Notes under Tennessee law, (2) Citibank had not, to date, attempted to collect,
receive, or foreclose on the Notes, and (3) “[bfasn interactions between [the plaintiffs] and
the Defendant,” Chase never modified the plairitdtsount in Chase’s internal system to reflect
that Citibank was the assignee of the Deeds and holdkee Notes, as reflected in the recorded
Assignments. The plaintiffs alleged that Chsiseply ignored (intentiorly or unintentionally)
the Assignments, notwithstandingetlpecial endorsements stategtéin. Thus, the plaintiffs
alleged that Chase’s servicingtbe debt, attempts to renegde the debt, and efforts to
foreclose on the debt were all unlawful. The mtiffis demanded a refund of all payments made
to Chase, an injunction against foreclogumeceedings by Chase, damages related to the
foreclosure proceedings, a release of all clainasnag the plaintiffs, and that Chase pay Citibank
for the plaintiffs’ (alleged) liability to Citibank.

V. Post-Complaint Proceedings

A. The CMO and the Presentation of the Allonges to the Plaintiffs



On January 15, 2014, the court issued arainfCase Management Order (“CMQO”).
(Docket No. 13.). In the plaintiffs’ theory ofdltase, the plaintiffs contended that Chase had
specially endorsed and sent the Notes to Giklebout two weeks aft€hase had lent the
money to the plaintiffs and that Chase had rtbauty to collect on theinderlying debts or to
initiate foreclosure proceedingfn response, among other thinGhase argued that it was “the
proper holder and/or servicer thie loan in question,” althoughdid not explain why. The
CMO set a fact discovery deadline of Sepdteml0, 2014 and a dispositive motion deadline of
November 21, 2014. The court setrial date of March 26, 2015.

In an effort to demonstrate its current hold&atus, Chase presented the Allonges to the
plaintiffs in March 2014. Presumably, Chase did so to show the plaintiffs why the recorded
Assignments were only “half the story,” beca@gbank (via Chase’s employees acting under
power of attorney for Citibank) had endorsed Citida interest back to Chase, at an unspecified
time. Chase believed that the Allonges definitivetyablished Chase’s heldstatus and that, in
light of the Allonges, the plaiiifs should nonsuit their case. @lplaintiffs did not oblige.

B. Chase’s First Motion for Summary Judgment

On May 21, 2015 — early in the fact discovery period and months in advance of the Rule
56 deadline — Chase filed a Motion for Sunmyndudgment (“First Motion for Summary
Judgment”). (Docket No. 15.) In its apeg Memorandum of Law (Docket No. 16), Chase
argued that it was a “holder” because it possetfsetliotes and because it was identified as the
person to whom a special endorsement (from Gikbiaack to Chase) had been made. In other
words, as Chase had contended to the plaimtiffgivate discussions, Chase urged the court to
find that (a) both the Assignments (from Chas€itibank) and the Allonges (from Citibank

back to Chase) were valid and effective, andt{at Chase therefore was a holder of the Notes
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entitled to enforce them agairike plaintiffs. The plaintiff®pposed the motion and argued that
discovery was warranted for several reasofSse Docket No. 18.) Among other areas of
inquiry, the plaintiffs sought tmvestigate whether (as Chasmntended) the undated Allonges
from Citibank back to Chase were executed and effebéfoee Chase attempted to enforce the
Notes in 2004 and 2008.

Chase’s Reply brief articulated new argumenas thhad not raisenh its opening brief,
including a standing challenge in which it cortted that the plaintifftacked standing to
challenge the validity and enforceability of the AllongeSee(Docket No. 22.)

In an October 10, 2014 Memorandum andéy the court found that Chase’s
explanations of the assignment of “holder” status from Chase to Citibank, and back, were
incomplete and unsupported in multiple respe{@ocket No. 25.) Among other things, the
court observed that (1) Chase had not shown tivatact had power of attorney to execute the
Allonges; (2) it was unclear whedr Chase had transferred possessif the Notes to Citibank in
the first place; (3) Chase had mpwbven that there was no riskdouble payment; and (4) even
if Chase were correct that it became a holderamsferee of the Notes ¢rmuse of the Allonges,
Chase had not shown whemthransaction occurredd., that it had occurrebefore Chase
enforced the Notes). In light of these aguliies, the court found that development of the
factual record was warranted, that summary judgmas premature, and that the plaintiffs were
entitled to discovery.

C. Discovery Through January 13, 2015



On June 9, 2014 (soon after Chase had fikedarly Rule 56 motion), the plaintiffs
served discovery requests on Chase, inolyditerrogatories anequests for productich.
Chase responded to some of the plaintiffs’ retgi@vith boilerplate information, Chase did not
provide clear answers to other gtiens concerning crucial issuiesthe case (such as facts
relating to the negotiation of the Notes to Citibamkl back), and Chaseldiot produce a record
showing that Chase had the powertdmey to act on behalf of CitibadkOn September 9,
2014, the court granted the partiesquest to extend the discoyeleadline to November 3,
2014. (Docket No. 23.)

Following the court’'s October 10, 2014 Ordek fHaintiffs made repeated requests for a
complete production of records and supplenentzified interrogatory responses. Chase
maintained that it would do so but that @eded more time. The court granted the parties
another extension of the discoyaleadline to January 2, 20{Bocket No. 27), and the court
reset the trial date (Docket N28.) Chase did not provide supplkemtal verified responses or a
complete production of records by January 2, 2015.

On or about January 6, 2015, the plaintifguested a discovery dispute telephone
conference, which the court, in a January 8, 20ider, set for January 13, 2015. (Docket No.
9.) OnJanuary 9, 2015 — after the court hac skate for the conference but before the

conference was to take place — Chase prodoeed2,100 pages of records to the plaintiffs.

® The court did not rule on the First Motiorr ®ummary Judgment untdctober 10, 2014. The
parties conducted discovemhile the motion was pending.

"It is not clear to the court whether eithertpappreciated the relenee of Chase’s power of
attorney until the court’s Qaber 10, 2014 Memorandum & Order.
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That production did not include a@anent reflecting Chase’s powafrattorney to act on behalf
of Citibank.

Between August 15, 2014 and January 6, 2015, wleplaintiffs requested a discovery
dispute telephone conference, phaintiffs also sought to depe certain current and former
Chase employees. The plaintiffs’ Motion to Cahghronicles their efforts, which began in
August 15, 2014, when the plaintiffs requestedepose six people once Chase had responded
to written discovery. Those six people incldd&uche, Martinez, arfiddowes (the Assistant
Treasurers who had signed the gssnents to Citibank), Munoz (w had affixed the stamps to
the Assignments at an unspecified time), @odley and Richard (the Chase Vice Presidents
who had signed the Allonges from Citibank back to Chase).

On October 16, 2014 (six days after the court denied Chase’s Rule 56 motion), the
plaintiffs renewed their requetst depose those six individualscareiterated their request for
written discovery responses before depositisosld take place. At some point before
November 18, 2014, Chase informed the plaintlitt Fouche and Munoz were not employed
by Chase. On November 18, 2014, the plaintdéfterated their request for depositions,
conditioned on written discovery responses that €t had not provided. The plaintiffs also
asked for last known addresses for FoucheMumaoz. Chase’s counsel responded by stating
that Chase was working diligently to provideised discovery responses, that Chase would
“work to coordinate deposition dates,” and ttieg prospective deponents worked in Tampa,
Florida, and Monroe, Louisiana.

On December 3 and December 8, 2014, the tiffsisent emails to Chase, reiterating
their request for depositions, again offering potential deposition dates, and again stating that

discovery responses had not been receiven December 31, 2014, plaintiffs’ counsel again
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emailed Chase to request formal answers tdemriliscovery and to regst deposition dates.
On January 6, 2015, after Chase had failed foored to discovery by January 2, 2015 (as it had
been ordered to do), tidaintiffs again requested depositidates, last known addresses for the
two former employees, a job description for eaghotent, and a copy of their personnel files.

On January 9, 2015, Chase responded to the plaintiffs’ request, making additional factual
representations and changingptssition concerning the plaiffs’ requested depositions.
Among other things, Chase represented that@lgne at Chase was aware of any employees,
supervisors, or agents thad independent personal knowledge of the facts surrounding the
assignments or endorsements, (2) Chase had received an affidavit from Citibank (which it had
provided to the plaintiffs in Bvember 2014) showing that Chasairled no title or interest in
the loans, and (3) Chase had aje/anaintained physical possessafrihe Notes. In light of
these facts, Chase represented to the plaithifisChase was always the holder of the Notes,
thereby rendering irrelevant afyrther discovery related to tlobain of title, including the
power of attorney, the Allonges, and the likeor the first time, Chase objected to the
depositions on the basis that fiaintiffs had never provided fomhnotices of deposition. Also
(apparently) for the first time, Chase objectegraviding personnel fileand job descriptions
for the requested deponents, absent a formal discovery request. Chase represented that it was
“working on an affidavit” thatvould reflect Chase’s continuedgsession of the Notes and that
Chase would permit that affiant to Beposed once the affidavit was produced.

D. The January 13, 2015 Discovery Conferencand Chase’s Untimely Discovery

On January 13, 2015, the court held a discodi&gute telephoneonference with the
parties. The plaintiffs complained tHahase had only recently produced recordfer the

January 2, 2015 fact discovery deadline — that Chase haathtced a document reflecting
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power of attorney, that Chase still had not pted verified supplemental discovery responses,
and that Chase had objected to producing ceféait witnesses for gesition. Counsel for

Chase represented that Chase had been undbtate a power of attorney document, despite a
diligent search, and that Chase was prepared toatptal its inability to loate that record. In
terms of its representations to the court comogr negotiation of the Nes, Chase changed its
position yet again, claiming that Citibank haaler acquired any interest in the Notes because
the Notes were never physigaransferred to Citibank. In other words, after filing a Motion

for Summary Judgment premised on the noti@ Assignments and Allonges demonstrated
Chase’s right to enforce the Notes (and thatthet should grant judgment in their favor on that
basis), Chase took the position at the confezdhat the Allonges and endorsement were
actuallyirrelevant to the court’s resolution of the casghase also countered that the requested
depositions were unnecessanyight of those facts.

On January 13, 2015, following the conference,dburt ordered Chase to respond to all
outstanding discovery requestsfgbruary 13, 2015, restne fact discoverdeadline to March
15, 2015, and reset the Rule 56 deadline to Aprie035. The court also stated that the parties
could file a motion (a Motion to Compel from the plaintiffs or a Motion for Protective Order

from Chase) if they could not reseltheir dispute concerning depositions.

® The court was unaware of the parties’ dialogarcerning this issuellowing the October 10,
2014 ruling on Chase’s Rule 56 motion.

® The plaintiffs contend thatéhcourt granted them leave topdse the requested witnesses.
That is incorrect: as theart's January 13, 2015 Order statéte court did not order any
depositions to take place; instead, the courttgchthe parties leave fibe a motion concerning
the issue. During the conference, the court did express skepticism of Chase’s position
concerning depositions, although it ultimatelgar/ed ruling on the issue until presented by
motion.
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Chase did not furnish final discoverysponses by February 13, 2015. Instead, at
4:18 p.m. on that date, Chase filed a request farther extension dime to February 27, 2015
(Docket No. 33), which the plaintiffs opposed (RetNo. 34). The court denied the extension
request. (Docket No. 35.) Nevertheless, Chaseeddwo documents on the plaintiffs after the
deadline. First, on February 18, 2015, it produeedcument styled as a “Limited Power of
Attorney,” which is dated February 4, 2005 anghed by Chase Assistant Vice President Alice
Miller and Citibank Vice President Kristen Discoll. Second, on February 27, 2015, Chase served
verified supplemental interrogatory responses, which are signed by an employee named David
Bessas and, in large part, rely on the latedpced power of attorney document. As the
plaintiffs have pointed out in subsequélngs, these documents contain some curious
ambiguities. For instance, the Limited PoweAtbrney applies to “certain mortgage loans,”
but it is not evident from the facd the document that the plaintiffs’ loans were subject to that
agreement. In its interrogatory requests, the plaintiffs asked Chase to state the basis for its
position that Chase executed the Allonges asrAgy in Fact for Citibank, to which Chase
responds by referring the plaintiffs ‘e relevant Power of Attorneyi.€., the Limited Power
of Attorney document). The plaintiffs alsdad when Chase executed the Allonges, to which
Chase responded that “the allonges were exeéaltertly before the foreclosure proceedings at
issue in this case began” — butaShk did not a provide a date or a more specific time frame. In
response to the plaintiffs’ interrogatory abaiditether Chase ever hadservicing agreement
with Citibank concerning the plaintiffs’ loans, &se stated that it did not, because it had owned

the loans at issue all alohY.

91t is not clear to the court how that positsmports with the terms of the Limited Power of
Attorney, which describes Chase as the “Master Servicer” for Citibank and which Chase
13



E. The Plaintiffs’ Motion for Sanctions

On February 25, 2015 — after Chase servegtwer of attorney document and before
Chase filed its supplemental interrogatory respgise plaintiffs filed a Motion for Sanctions
under Rule 37, asking the court to sanction Chaskifiing to complete its written discovery by
the February 13, 2015 deadline. The plaintifigeuthe court to impose the following sanctions:
(1) treat certain facts as establistie(R) prohibit Chase fromupporting certain defenses or

opposing certain claims, or from introding designated matters into evideritand (3) impose

suggests was the basis for its position (or at iEmaprevious position) that the Allonges were
effective. Perhaps one could construe Clsagrswer to Interrogatory No. 3 as simply
indicating why itpreviously contended that it had power ofahey to act for Citibank, even
though it now believes that theaonent is irrelevant because Chase never transferred
possession, never relinquished ownership, and nevatdasatus as “holderdf the loans in the
first place. Nevertheless, the court agrees thithplaintiffs that Case’s responses are not
models of clarity.

1 The plaintiffs have asked the court to find ttre following facts are established: (1) Chase

did not have authority to executee allonges as Attorney in Fédor Citibank; (2) the dating of

the allonges has no bearing on Chase’s lagkrafht to initiate foeclosure proceedings;

(3) Chase never had a servicing agreement with Citibank; (4) Chase had no basis for initiating
foreclosure proceedings; (5) Mr. and Mrsad2 owe no arrears or payments due under the
current notes or mortgages to the Chase, and thero basis for any amount to be due; (6) the
presence or absence of any benefit from theeafahe notes to Citibank has no bearing on
Chase’s lack of a right to initiate foreclosure proceedingsykigther or not Chase sent the

Notes or Deeds of Trust to Ciéibk after it assigned the Deeds of Trust and endorsed the Notes
to Citibank on December 17, 1998 has no bearinGithank’s lack of a right to initiate
foreclosure proceedings; (8) whether or not €hraseived the Notes or Deeds of Trust from
Citibank after Chase executed the Allonges hasaawilhg on Citibank’s lack of a right to initiate
foreclosure proceedings; and (9) whether drGlmase has been paid by a default insurance
policy has no bearing on Chase’s lack oight to initiate foreclosure proceedings.

12 The plaintiffs urge the court to bar Chase from introducing evidence produced after February
13, 2015 that Chase claims would support (1) its authority to act as Citibank’s attorney in
fact when it executed the Allongd®) its allegation that it se@itibank any documents related
to the Notes, the Deeds of Trust, and the Pragseit3) its allegation that Citibank sent Chase
14



monetary sanctions on Chase for costs assatiaith the Motion for Sanctions, including
$2,500 related to the discovery dispute telephaméecence (including pparation, attendance,
and follow-up) and $5,000 related to the ediped Motion for Sanctins and the earlier
Response in opposition to Chase’s Motion to Extend Written Discovery Deadlines. (Docket
Nos. 47 and 49'

In Response, Chase contends that its failuredet the deadline wasstifiable, that the
plaintiffs were not prejudiced e untimely disclosures, and thet light of the disclosures,
many of the plaintiffs’ objectionsoncerning the interrogatorysgonses are irrelevant. Chase
also argues that the plaintiffs’ request to lels$a certain facts arenbnsensical” and, in some
instances, conflict with allegatioms the plaintiffs’ Complaint ofacts that have otherwise been
established. Finally, Chase camts that the monetary sanctioegjuested by the plaintiffs are
inflated and unsupported. In their Reply, thergiffs argue that the court should strike the
Limited Power of Attorney and verified supphental interrogatory responses attached to

Chase’s motion, that Chase’s delay is prejutlicidhe plaintiffs, and that the requested

any documents concerning the Notes, DeedsustTor the Propertieand (4) any evidence
showing that it had a servicing agreement with Citibank.

130n March 4, 2015, plaintiffs’ counsel filed affidavit of Attorney Fees, in which plaintiffs’
counsel avers that it cost hi2,500 in reimbursable fees and expenses to prepare for, attend,
and “follow” up after the discovergispute telephone conferencaddhat “the attorney fees for
the expedited preparatiof and filing” the Motion for Sanctions . . . was [sic] $5,000[.]" Mr.
Neels’ affidavit does not set forth an hourly rateallot time to particular tasks — it simply
provides two aggregate numbeis.their Reply, the plainti§ contend that the $2,500 figure
reflects 6.4 hours of work at $395 per hour, @lh plaintiffs’ counsel did not file a
supplemental affidavit to that effect.
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sanctions are justifief. The plaintiffs also contend th@hase has not adequately responded to
Interrogatories Nos. 4 and 6.

F. Deposition Discovery Efforts and tle Motion to Compel Depositions

On February 22, 2015, the plaintiffs served (a) notices of deposition for five Chase
employees, including four individuals they ha@viously requested and Ms. Miller, and (b)
copies of subpoenas issued to former emm@syeddowes and Fouche. On March 2, 2015, the
plaintiffs emailed proposed desition dates and times @hase. Although Chase had
represented months earlier that the deponentsla@ated in Florida and Louisiana, counsel for
Chase represented that it wagrtg to locate the deponents. 8Jhase represented that it was
unsure whether the plaintiffs had requestedlaetvn addresses for the deponents, even though
the plaintiffs had requested that informatranltiple times. The general tone of the email
indicates that Chase was prepared to prakernturrent employeesrfdeposition, stating that
“[w]orking together to set thesd a convenient time fall would likely be the best option.”

On March 4, 2015, the plaintiffs emailed Chasdeposition notice for the deposition of
David Bessas, the individual who signed si@plemental interrogatory responses. The
plaintiffs provided multiple dates over a three-week period to take depositions of Bessas and
other individuals. In its respongethat request, Chase represdntgpparently for the first time,
that it was not prepared to present its emgdsyfor deposition based on deposition notices, and
that the plaintiffs would need to subpoena thelegees. In an effort toomply, the plaintiffs

asked for dates and times ta@t on the subpoenas. On March 9, 2015, the plaintiffs again

1 The plaintiffs also arguedahthe court shouldeat the Motion for Sanctions as unopposed
because Chase’s Response was filed late. Thaiffehave moved to withdraw that argument.
(Docket No. 63.)
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requested dates and times tocplan the subpoenas before serving them. To accommodate these
depositions, the parties requeséed received an extensiontbe deposition deadline to March
31, 2015. As of March 31, 2015, Chase had notided dates or times for the depositions.

On March 31, 2015, the plaintiffs filed thestant Motion to CompgDocket No. 57), in
which they (1) seek to compel depositionsiaf Chase employeescinding Miller, Bessas,
Cooley, Martinez, Richard, and Munoz, (2) requbat the court res¢he dispositive motion
deadline to May 15, 2015 and retie trial date, and (3) impose sanctions on Chase by granting
the plaintiffs their fees associated with the Motion to Conb@n April 15, 2015, Chase filed a
Response in opposition to the motion. (Docket No. 59.)

G. Motions for Summary Judgment

On March 30, 2015 (one day before the plaintiffs filed their Motion to Compel), Chase
filed a Second Motion for Summary Judgmeno¢ket No. 54) with a supporting Memorandum
of Law (Docket No. 55), and a Statement of Wpdited Material Facts (“SUMF”) (Docket No.
56), The motion attaches and relies upoter alia, the late-served verified interrogatory
responses and Limited Power of Attornefaember 20, 2014 affidavit from Citibank (in
which Citibank disclaims any claim for payment concerning the plaintiffs’ loans), and a sworn
affirmation from Citibank (in which Citibank statdsat it could locate no record of a transfer of
possession of the Notes to it). On April 20, 2015, the plaintiffs filed a Response in opposition to
the motion (Docket No. 69), including a Memodam of Law (Docket No. 61, Attach. No. 1)

and a Response to Chase’s SUMF (Docket No. 61, Attach. No. 2).

> The plaintiffs did not file an attorney affid&in support of the fee request relatito their
Motion to Compel. However, the plaintiffs statit, if the motion is granted, they “will submit
an affidavit of &orney’s fees.”
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On April 15, 2015, the plaintiffs filed a Matn for Summary Judgment (Docket No. 60),
in support of which it has filed a Memorandum of Law (Docket No. 60, Attach. No. 1) and a
Statement of Material Facts (Oat No. 60, Attach, No. 2). Theghtiffs contend that the court
should grant them a default judgment (a) becauaeting the Motion foBanctions and treating
certain facts as established essentially compelsnedgin the plaintiffs’ favor, or (b) even if the
the court denies the plaintiffs’ Motion for Sailens and Motion to Coned, the existing record
demonstrates that the plaintiffs are entitleguttgment because neither Chase nor Citibank is a
“holder” of the Notes. Among other things, the plaintiffs point out several ambiguities and
potential contradictions relatedttee Limited Power of Attorney.

ANALYSIS

|. Applicable Federal Rules

Under Rule 37(b)(2)(A)(ii)-(vii),i]f a party . . . fails toobey an order to provide or
permit discovery, . . . the court where the actiopesding may issue further just orders. They
may include the following: (i) directing théie matters embraced in the order or other
designated facts be taken as klshed for purposes of the acti@s the prevailing party claims;
(ii) prohibiting the disobedient party from suppig or opposing designated claims or defenses,
or from introducing designated matters into evideKigg striking pleadingsn whole or in part;
(iv) staying further proceedings tilrthe order is obeyedy) dismissing the action in whole or in
part; (vi) rendering a default judgment againstdl®bedient party; or (Y treating as contempt
of court the failure to obegny order except an order tobsnit to a physical or mental
examination.” Furthermore, under Rule 37(b)(2)(@)nstead of or inaddition to the orders
above, the court must order the disobedient ptréyattorney advising that party, or both to pay

the reasonable expenses, including attornegs,fcaused by the failure, unless the failure was
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substantially justified or otheircumstances make an award of expenses unjust.” Under Rule
26(e), a party responding to an interrogatamra request for producin “must supplement or
correct its disclosures or response: (A) in atytmanner of the partgarns that in some
material respect the disclosweresponse is incomplete ocorrect, and if the additional or
corrective information has not otherwise beesde known to the other parties during the
discovery process or in writing; or (B) as ordebgdhe court.” If a party fails to comply with
Rule 26(e), Rule 37(c) permits the court to (Bghwde the party from using that information or
witness to supply evidence on a motion, at a hearingt, toial, or (2) either (a) order payment of
the expenses, includingtarney’s fees, caused by the failure), ifiform the jury of the party’s
failure, or (c) impose “other appropriate sanctijpimcluding any of the orders listed in Rule
37(b)(2)(A)(1)-(vi).

The court retains discretiom applying these rules andstaioning appropriate equitable
remediesSee Tisdale v. Fed. Express Corp., 415 F.3d 516, 526 (6th Cir. 2009pth v. Grand
Trunk RR., 306 F.3d 335, 343 (6th Cir. 200Rpberts ex rel Johnson v. Galen of Va., Inc., 325
F.3d 776, 784 (6th Cir. 2003) (clarifying thatlR@37(c)(1) does not mandate exclusion for
violating Rules 26(a) or (e)gommer v. Davis, 317 F.3d 686, 296 (6th Cir. 2003).

Finally, under Rule 16(f), “[o]n madn or on its own, the court may issar®y just orders,
including those authorized by Rule 37(b)(2)(A)(ii)-(vif)a party or its attorney: . . . (C) fails to
obey a scheduling or other pratrorder.” (Emphasis added.)

Il. Application

The record demonstrates that Chase violataliiple court-ordered dallines, refused to
provide timely responses to writteliscovery despite repeatedjuests from the plaintiffs, and

dodged efforts to provide employees for depositions.
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With respect to interrogatory responses, €hdedayed supplementing its responses to the
plaintiffs’ interrogatories for months and failed to provide responses by the February 13, 2015
court-ordered deadline. Chasertfore violated the court’s pritl order. In denying Chase’s
eleventh hour request for an extension effdebruary 13, 2015, thewrt already rejected
Chase’s asserted justificatiofws its delay, which it repeated in Response to the Motion for
Sanctions. Furthermore, the court agrees tleastipplemented responses to Interrogatories Nos.
4 and 6 remain vague and only partially responsive.

With respect to its document productioGfiase was supposed to produce records by a
January 2, 2015 deadline, but failed to do satelad, it produced nearly 2,200 pages of records
after the deadline, and only did so after therpitis had requested a discovery dispute telephone
conference with the court. Furthermore, altHougvas a potentially crucial document in the
case, Chase did not timely produce the Limited@&aof Attorney, even after the court pointed
out the significance of that documentts October 10, 2014 Memorandum and Order.

With respect to deposition discovery, &3 “bobbed and weaved” over the span of
nearly nine months. It initily suggested that it would preddhe witnesses through informal
discussions. After months of communications with plaintitsinsel about these depositions,
Chase suddenly objected to presenting witnesses without formal notices of deposition. After the
plaintiffs provided the requested notices, Ghimen switched positions once more, contending
that it would not present the employees for démwswithout subpoenasAfter receiving the
requested subpoenas from the plaintiffs, Clitdeot offer deposition dates or otherwise
present any witnesses.

Also, it is not lost on the court that Chdses essentially disavowed the basis on which it

initially demanded judgment. Chase sought adiseevery merits judgnm on the basis that
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the Assignments and the Allongasre valid and effectiveAfter the court’'s October 10, 2014
Memorandum pointed out multiple missing stapsg unsupported assumptions inherent in
Chase’s representations to the court, Chase cteullfirther investigation and has now reversed
course, contending that those transactionsregkevant. Chase now essentially takes the

position that the documents it recorded with$uenner County Register of Deeds were (and
remain) legally irrelevant and should be ignorethim court’s analysis. After months of delay,
Chase now claims that no depositions are warranted because, according to Chase, none of the
employees or former employees have anygraisknowledge of thenderlying transactions,

and the sworn representations from Citibank demonstrate — definitively — that possession never
transferred and that Citibarias no interests to assert.

Chase’s delays have also contributed tauételed docket that nowcludes two Rule 56
motions that will be rendered moot by the court’s rulings on the Motion for Sanctions and the
Motion to Compel. If Chase had timely produdled relevant information, the efforts plaintiffs’
counsel has expended relative to thivga motions could have been avoided.

The court finds that Chase has delayed tpeseeedings without sutamtial justification,
prevented the plaintiffs from obtaining necessasgalery, and frustratedithcourt’s ability to
make an informed ruling as to whether the plésor Chase (or neither) is entitled to summary
judgment. Chase seems to believe that it canade on its own schedulbat it can selectively
produce records that favor its pisn (whatever that p@#on may be at a certain point in time),
and that it can prevent reasonaibiguiry into the veracity of it§shifting) representations and
the import of underlying records. The cosrdrders and the federal rules trump Chase’s

discovery preferences. Accordingly, sanctians warranted under both Rule 16 and Rule 37.
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With respect to the Motion to Compel, the ddunds that the plaintiffs are entitled to
take discovery depositions.|though the court did not order &$e to produce employees for
deposition, the court finds that the plaintiffs hawstified why they should be permitted to take
these depositions, which include employee®ived in the underlying transactions, the
individual who signed the supghental interrogatorsesponses, and tivadividual who signed
the Limited Power of Attorney. Although it még that the facts will ultimately warrant
judgment for Chase (as Chase clgintise plaintiffs are entitletb probe Chase’s representations
by deposing potential witnesses, dhd court can hardly fault thegahtiffs for declining to take
Chase’s factual representations at face valtl@sapoint. The court ialso not pleased with
some of the formalistic objections being raibgdChase’s counsel after months of informal
discussions.

Chase’s tactics have caused the plaintiffexpend significant time and effort in fruitless
endeavors, including (1) seekingitten discovery responseaddocuments from Chase, (2)
attempting to schedule depositions, (3) oppgsi Motion for Summargyudgment in which
Chase asserted positions that it now discla{fsparticipating in a discovery dispute telephone
conference, (5) filing a Motion t6ompel and a Motion for Sanctigrisoth of which have merit,
(6) responding to Chase’s Second Motion for Sumdadgment, which will be rendered moot
by the court’s ruling on the plaintiffs’ other tans, and (7) filing its own Motion for Summary
Judgment on the truncated record, which motidhalso be rendered moot by this court’s ruling
on the Motion for Summary Judgment.

In determining appropriate sanctions foraSl’s misconduct, it is within the court’s
power to grant judgment to the plaintiffs orpieeclude Chase from taking certain positions or

from relying on late-produced information, incind late-filed documents and the supplemental
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verified interrogatory responseBblevertheless, as a general mattiee, court is strongly inclined
to rule on the merits of an action based on aldeee record and an appropriate application of
the law to that record. Furthermore, the coulbash to draw factuatonclusions that conflict
with the underlying evidence or that will cloud ttteain of holder status relative to the Notes
even further.

In the court’s view, the plaintiffs’ efforts @) obtain discovery, (2) respond to Chase’s
Second Rule 56 motion, and (3) file their oRmle 56 motion have been all occasioned by
Chase’s failure to comply with the court'sders and its general discovery obligations.
Therefore, in lieu of imposing any other sanctiaothorized by the federalles, the court finds
that the plaintiffs are entitletd recover all fees and expensssurred in each of these three
categories® The court declines to impose any of thker sanctions request by the plaintiffs
or otherwise available to the court. With respto awarding feend expenses, the attorney
affidavit filed with respect to the Motion for Saimms is insufficiently detailed, the plaintiffs
have not filed an attorney affidavit concergithe Motion to Compeénd the court’'s award
encompasses additional tasks beyond these digatdiessed in the two mions. Therefore, the
court will direct the plaintiffs tdile an application for feeswd expenses that includes sufficient
detail relative to the categorie§tasks identified by the court. Although the plaintiffs will not
be seeking these fees and expenses by motion under Rule 54, the plaintiffs should utilize the

requirements set forth in LocRule 54.01(b)(3) as a guide foetlevel of detail required.

18 As the court understands it, thiaintiffs have been seeking to obtain discovery since June
2014. Following service of discovery, any effdsisthe plaintiffs to procure responses or
supplemental responses to written discovery artange depositions is recoverable, in addition
to attorney time spent withspect to the discovery disputéeighone conference, the Motion for
Sanctions and the Motion to @pel (including reply briefsand the plaintiffs’ expedited
response to Chase’s Motion for Extension of Time.
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The court will also order Chase to presalhbf the requested employee witnesses for
deposition, whether through apesition notice or subpoena.Given that some of these
deponents may be located out of state, the ealinhermit the parties 45 days to conduct these
depositions. As to the plaintiffs’ argumenatitwo interrogatory responses by the defendant
remain deficient, the court will order Chasesupplement its responses by May 18, 2015. With
respect to Interrogatory No. 4, Chase must sketespecific documents or information on which
it bases its answer that “the allonges were eeelcshortly before the feclosure proceedings at
issue in this case began.” With respect torfogatory No. 6, Chase must provide dates for the
foreclosure proceedings it initiated against trenpiffs, or state why it cannot provide (or has
not provided) those dates. The court’s rulisgsuld not be construed as precluding the
plaintiffs from conducting meangful follow-up inquiries conceiing information produced after
February 13, 2018

The court will term the pending Rule 56 naots and will reset the dispositive motion
deadline. The court will continue the trial datdich will be reset, if appropriate, after the court
rules on any dispositive motis filed by the parties.

Although the court does nodach the merits of the Rule 56 motions, the court
understands Chase’s current position, whiagkssentially that, no matter how you “cut the
cake,” the plaintiffs will not prevail. Tenplaintiffs’ position seems to be thaither Chase nor

Citibank is a “holder” entitled to enforceaNotes. If the plaintiffs contend thad one is

" The court reserves judgment as to whetheraly also award the plaiffs their fees and
expenses that will be incurred in taking these depositions.

18 For example, the plaintiffs point out that thedaf the Limited of Power of Attorney purports
to incorporate another document. The plainaffs not precluded from requesting a copy of that
document.
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entitled to enforce the Notes, they are treadinthonice, because the Sixth Circuit has taken a
dim view of lawsuits advanieg this type of argument. [Fhomson v. Bank of Am., N.A., 773
F.3d 741, 748 (6th Cir. 2014), another mortgadauerelated case, trgixth Circuit observed
that, “[o]ver the past few years, the district coumtghis circuit, partialarly in Tennessee, have
entertained a spate of civil amtis that advance legal theorgsiilar to Thompson’s.” In a
footnote listing the typesf civil actions to which the Sixt@ircuit was referring, it cited to the
October 10, 2014 Memorandum & Ordetthis case. Id. at 748 n.1. The Sixth Circuit
described lawsuits like this one as “scattersHaira, tossing myriad (ametimes contradictory)
legal theories at the court to see what sticksf' @so characterized them as a form of “creative
litigation.” 1d. at 748;see also Livonia Properties Holdings, LLC v. 12840-12976 Farmington
Road Holdings, LLC, 399 F. App’x 97 (6th Cir. 2010)tging that, whe plaintiff made
mortgage payments directly to defendantyfears without questioning defendant’s right to
receive payment and entered into a prenagoh agreement with the defendant after
encountering difficulties in repayment, plaifis “current questioning of the mortgage’s
ownership or assignments appears disingenuou$.. Here, particularlywhere the plaintiffs
never objected to paying Chase and where Citilaaeks that it claims no interest in Notes or
Deeds of Trust, the court is cognizant that @aay be entitled to judgment. However, as the
court stated in its October 10, 2014 Memorandilma,court will not render judgment until the
plaintiffs have had a full and fair opportunitygoobe Chase’s positions. Indeed, if the court had
granted Chase’s First Motion for Summary Judgimit appears that the court would have
granted judgment on grounds that thpemented record now contradicts.

On a final note, correspondence on the doriétcts some type of breakdown in the

parties’ informal efforts to scklelle mediation and potential settient of this matter. The court
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once again encourages the parties to attempethate their dispute before incurring additional
fees and expenses in this case.

CONCLUSION

For the reasons stated herein, the MotiorSanctions, the Motion to Compel, and the
Motion to Withdraw Argument will be granted giplaintiffs will be ordered to a file an
application for fees and expenses consistent tv@hnstructions set fdrtin this opinion, Chase
will be ordered to serve supplemental inbgatory responses by May 18, 2015, the plaintiffs
will have 45 days in which to conduct the siguested depositions, the Rule 56 motions will be

denied without prejudice, and the courtlweset the dispositive motion deadline.

An appropriate order will enter. M M—’_

ALETA A. TRAUGER
United States District*Judge
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