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UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

ANARION INVESTMENTS, LLC,
Plaintiff, Case No. 3:14-cv-00012

Judge Aleta A. Trauger
V.

CARRINGTON MORTGAGE SERVICES;
BROCK & SCOTT, PLLC; CHRISTIANA
TRUST; and LEIPZIG LIVING TRUST,

N N N N N N N N N N N

Defendants,

MEMORANDUM

Pursuant to Rules 12(b)(1) and 12(b)(6¢ tlefendants (other than the Leipzig Living
Trust) have filed a Motion to Dismiss claims asseé by the plaintiff, Aarion Investments, LLC
(“Anarion”). (Docket No. 18.) Anarion hded a Response (Docket No. 26), the defendants
have filed a Reply (Docket N&5) and a Supplemental Brief (Oat No. 83), Anarion has filed
a Supplemental Response (Docket No. 85), aadi¢fiendants have filed a Supplemental Reply
(Docket No. 90.) In addition, Anarion has @la Motion for Leave to File a Second Amended
Complaint (Docket No. 82), to which the defenidamave filed a Response (Docket No. 84), and
Anarion has filed a Reply (Docket No. 91). Faog tleasons stated herein, the court finds that
Anarion has failed to state a claim againstDe¢éendants under the FDCPA, and the court will
decline to exercise supplemenjtaisdiction over the remainingate law claims. The court will

also deny leave to amend as futile.

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnmdce/3:2014cv00012/57837/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnmdce/3:2014cv00012/57837/92/
https://dockets.justia.com/

BACK GROUND*

This case concerns a residential propkrcated in Brentwood, Tennessee (the
“Property”). As noted previously, Anarion’sgadings and legal thees are not a model of
clarity. Briefly, on March 18, 2008, Bank of Ameaid\.A. (“BANA”) entered into a Deed of
Trust with Kirk Leipzig for the Property, asaurity for a $960,000 loan from BANA to Leipzig.
On April 15, 2008, Leipzig quitclaimed the deedhe Leipzig Living Trust (the “LLT") for
nominal consideration. Scott Dohannessen alleges that, difecJune 1, 2010, he entered into
a residential lease of the Property from the lfbiTa term of five years (through May 31, 2015).
The lease allegedly gave Join@ssen the right to purchase firoperty from the LLT in fee
simple within that five-year term. Johannesaélegedly exercised & option in January 2011,
although he does not allege thatrbeorded this transactiontaie time. Thereafter, the LLT
defaulted on its mortgage payments.

Anarion alleges that, on January 14, 2013, Johanmessggned all of his interests in the
Property (whatever their natyr® Anarion, a Tennessee LI“*CThereafter, several entities
attempted to foreclose on the Property, leading to this lawsuit.

On February 6, 2013, Anarion claims to halgcovered that ReconTrust Company, N.A.

(“ReconTrust”), acting as BANA'’s appointed subdggttrustee, had scheduled a foreclosure sale

! This case has been litigated at some lengtiyding a hearing before the Sixth Circuit Court
of Appeals. This court’s previous opinioosncerning Anarion’s opiests for a preliminary
injunction (Docket No. 64) and motion to dismiss (Docket No. 68), and the Sixth Circuit’s
opinion (Docket No. 79) include descriptions o fhrocedural history and facts of this case.
The court presumes familiarity with these doemts and will not refz factual discussion
unless necessary for this deoisi Unless otherwise noted, tlaets stated herein are drawn
from the Amended Complaint, documents etzd thereto, and documents incorporated by
reference into the Amended Complaint.

2 Johannessen is Anarion’s counsel in this matter.
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for February 7, 2013. ReconTrust, BANA, andr@eyton Mortgage Serges (“Carrington”)
allegedly agreed to postpone the trustee saleMarch 25, 2013. At some point before that
rescheduled date, they allegedtyreed to postpone the saldeaist through October 2014 and to
permit Anarion to purchase the Note or the Prigpleefore the end of the lease term. Anarion
claims that it offered to pay rent to tefendants or to pay off “certain” of the LLT's
outstanding debts, but the dedants refused. At some point thereafter, BANA purported to
assign the Deed of Trust tike Christiana Trust.

In November 2013, Brock & Scott, PLLC (“B&}"Carrington, and the Christiana Trust
allegedly published a foreclosusale notice that Anarion claineentained false representations
and did not provide sufficient notice tanterested partiesihcluding Anarion.

Fundamentally, Anarion alleges these arfeeotictions by the defdants violated the
Federal Debt Collection Practices Act, 15 U.S.C. 8§ %2q(“FDCPA”). In the Amended
Complaint, Anarion assertsSf@deral claim under the FDCPA, Tennessee state law claims for
violations of the Tennessee Umifn Fraudulent Transfers Act{UFTA”), and related claims
for disparagement of title and an action to quitd.ti(Docket No. 15.) In addition to damages,
the Amended Complaint seeks a declaratory jusgrmed an injunction against the defendants.
(Id.) In most relevant part, Anam contends that, to the extemty of the defendants’ practices
in collecting the LLT’s debt viated the FDCPA, Anarion caaaover for those violations under

the FDCPAS

% Again, Anarion does not claim that it owed &ten the underlying Notelnstead, it contends
that, under its purported “equitabigerest” in the Property througts separate agreement with
the LLT (to which the creditor(s) were not atya, it can challenge the defendants’ debt
collection/mortgage préices under the FDCPA.
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On February 10, 2014, Anarion filed a Ctexpl1 involuntary bankruptcy petition
against the LLT. As Anariolater acknowledged, the LLT wasan-business trust that is not
an eligible debtor in an involuntary banbtcy case. Therefore, on March 18, 2014, the
bankruptcy court dismissed the casBed In Re Leipzig Living Trust:14-bk-00953 (Bankr.

M.D. Tenn.) (Docket No. 22).)

On February 19, 2014, the Defendants fileglitistant Motion to Dismiss the Amended
Complaint. (Docket No. 18.) On Febru&yy, 2014, Anarion filed a Suggestion of Bankruptcy
relative to the Leipzig Livingrust. (Docket No. 23.) Oklarch 5, 2014, Anarion filed a
Response to the Motion to Dismiss. (Docket No. 26.)

On March 10, 2014, one day before a schedideztlosure sale on the Property, Anarion
filed a Motion for Temporary Restraining Order and Preliminary Injunction. (Docket No. 27.)
Following a hearing that afteoon, the court denied the request for a temporary restraining
order, for reasons stated on the record. kebbdlo. 31.) The followig morning, Anarion filed
a Chapter 11 bankruptcy petition against Kirkpzég, individually and as trustee of the LLT,
alleging that the LLT owed Anarion an unspecified debt. By filing that petition, Anarion
received the intended benefitaktay of foreclosure on thedperty under 11 U.S.C. 8§ 362(a).
On March 12, 2014, the court stayed the cade ttee LLT. (Docket No. 37.) On March 25,
2014, Anarion filed another Motion for Prelimiganjunction (Docket No. 44) , which was the
subject of a hearing held on May 29, 2014. Following the hearing, the court denied Anarion’s
motion GeeDocket Nos. 62-64). The foreclosure sapgparently took place on or about June 3,
2014. On June 11, 2014, following the foreclosute, genarion filed a Motion to Voluntarily
Dismiss the bankruptcy casgainst Leipzig. See In Re Leipzi@:14-bk-01964, Docket No.

51.) On July 2, 2014, the Bankruptcy Court dismissed the case in relevantp&e. LEeipzig
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Docket No. 62.) Because the LLT was no longer in bankruptcy, the court lifted its prior stay
relative to the LLT.

On July 17, 2014, the court issued a Memdran (Docket No. 68) and Order (Docket
No. 69) granting the Motion to Dismiss undrule 12(b)(6) and declining to exercise
supplemental jurisdiction over Anarion’s remainstgte law claims. The basis of the decision
was a finding that Anarion did not have statytstanding to pursue the FDCPA claims because
it was not a “person” under the definitiohthat term as utilized therein.

On August 8, 2014, Anarion appealed that decissaime Sixth Circuit Court of Appeals.
(Docket No. 74.) On July 23, 2015, the Sixth Gitceversed and remanded the court’s ruling,
finding that Anarion was a “perabdfor purposes of the FDCPA. On August 24, 2015, in light
of that ruling, the court ordered supplenstiriefing on the pending Motion to Dismiss.

(Docket No. 81.) The defendants filed their supplemental brief on September 21, 2015 (Docket
No. 83), Anarion responded on October 13, 2015 (Docket No. 85), and the defendants replied on
October 26, 2015 (Docket No. 90).

On September 18, 2015, Anarion filed a Motion for Leave to File a Second Amended
Complaint. (Docket No. 82.) On Septieen 30, 2015, the defendants responded (Docket No.
84), and, on October 28, 2015, Amarireplied (Docket No. 91).

RULE 12(B)(6) STANDARD

In deciding a motion to dismiss for failuredtate a claim under Rule 12(b)(6), the court
will “construe the complaint in the light most faable to the plaintiff, accept its allegations as
true, and draw all reasonable infeces in favor of the plaintiff. Directv, Inc. v. Trees87
F.3d 471, 476 (6th Cir. 2007)yge v. Rock Fin. Corp281 F.3d 613, 619 (6th Cir. 2002). The

Federal Rules of Civil Procedure require only thafaintiff provide “ashort and plain statement
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of the claim that will give the defendant faintice of what the plaintiff's claim is and the
grounds upon which it restsConley v. Gibson355 U.S. 41, 47 (1957). The court must
determine only whether “the claimant is entittedffer evidence to support the claims,” not
whether the plaintiff can ultimately prove the facts allegédierkiewicz v. Sorema N,A34
U.S. 506, 511 (2002) (quotirBcheuer v. Rhode416 U.S. 232, 236 (1974)).

The complaint’s allegations, however, “mustdmugh to raise a right relief above the
speculative level.”Bell Atlantic Cap. v. Twombly550 U.S. 544, 555 (2007). To establish the
“facial plausibility” requiredto “unlock the doors of discowef’ the plaintiff cannot rely on
“legal conclusions” or “[t]hreadlva recitals of the elements afcause of action,” but, instead,
the plaintiff must plead “factual content thabals the court to draw the reasonable inference
that the defendant is liabter the misconduct alleged Ashcroft v. Igbal556 U.S. 662, 678-79
(2009). “[O]nly a complaint that states a plausiblaiah for relief survives a motion to dismiss.”
Id. at 679;Twombly 550 U.S. at 556.

ANALYSIS

l. FDCPA Claims

At the outset, the court must, again, emphasize that Anarion’s pleadings and submissions
in this case are confounding. Anarion has agaserted a polyglot of shotgun arguments, and it
has been difficult for the court to keep tracknadfat Anarion purports tassert in its lengthy
briefs and how those claims truiglate to the underlying contraetl arrangements in this case.
However, fortunately for the defendants, they haarsed an issue, among all the others before
the court, that is dispositive. The defentdacontend that the court lacks subject matter
jurisdiction, or that Anarion has failed to stat claim, because the FDCPA does not provide a

private right of action to Anash because none of the allegepresentations were made “with
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respect to” Anarion under Seati 1692k(a). The Sixth Circuit lileerately noted this potential
protection for the defendants but left the disesunanswered in thisase because it was not
necessary to decide it at the tim&e¢Docket No. 79, p. 5 (“[N]othing in our decision today

means that Anarion can bring suit under the FDCPA. The district court’s opinion answered only
one question, and thus so does ours: whetharion is a “person” under the Act. Left

unanswered, among other questions, igjtestion whether any of the defendants’

representations were made “with respect toasan, as required for relief under § 1692k(a) of

the Act.”)).

In Wright v. Fin. Serv. of Norwalk, In22 F.3d 647 (6th Cir. 1994), the Sixth Circuit
examined 8 1692k, which provides that “any dedtector who fails to comply with any
provision of this subchaptevith respect tany person is liable to suglerson . . . .” The court
observed that this liabilitgection “is couched in the dmdest possible languageiright, 22
F.3d at 649 (quotin&iveria v. MAB Collections, Inc682 F. Supp. 174 (W.D.N.Y. 1998)).
Thus, “absent a limitation in ¢hsubstantive provisions, thedarary and commn understanding
of 8 1692k is that any aggrieved pantay bring an action under § 1692@&Nright, 22 F.3d at
649-650. But, notwithstanding this seeminglgdat language, the court’s holding was relatively
narrow.

[W]e find that, at least in this caseethhrase “with respect to any person” [in 8§

1692k] includes more than just the addressee of the offending letters. We

conclude that the phrase, at a minimimsjudes those persons, such as Wright,

who ‘stand in the shoes’ of the debtor lweive the same authority as the debtor to

open and read letters of the debtddtherwise, a debt #ector’s liability would

depend upon fortuities such the alleged debtor’s death.

Id. (emphasis added).



In Wright, the Sixth Circuit considered thissue relative to § 1692@hich prohibits a
debt collector from using “any false, deceptioemisleading representation . . . in connection
with the collection of any debt.” An inddual, Gladys Finch,leegedly owed $112 on an
unpaid medical bill when she dietiVright, 22 F.3d at 638. Finch’s dghter, Betty Wright, who
lived with her, was appointezkecutrix of Finch’s estatdd. After Finch died and Wright was
appointed as executrix, the defentdebt collector sent fowen letters addressed to Finch
seeking to collect the debkd. Wright, in her capacity asxecutrix, opened the letterkl. Each
letter allegedly contairtka violation of § 1692eld. at 649. The parties disputed whether
Wright had standing to sue foretse FDCPA violations in her cagity as executrix for Finch’s
estate. The court held that executrix of the alleged debto®state obligated by operation of
law to stand in the debtor’s shoes could fsuainlawful communications directed at the
deceased debtor.

Here, however, Anarion does not allege facéd support the conclusidhat it “stood in
the shoes” of the debtor, Kirk Leipzig, or thigbhad “the same authority as the debtor to open
and read letters of the debtor.” Rather,Alneended Complaint alleges that “Plaintiff is a
creditor of Leipzig” as the “holder of a right to pzhase . . . during the Lease Term.” (Docket
No. 15, 1 19.) While Anarion may want to repebtetharacterize itself asn “equitable owner”
in an effort to escape the facts of this maitarannot escape its owngaldings. As a creditor
(or, at the very most, the beneficiary of adhparty arrangement) ofdéldebtor Leipzig, Anarion
did not stand in his shoes, nor did it have @imalogous authority toead his mail.” This
scenario is clearly distinguishable from thatwinight Compare also with Montgomery v.
Huntington Bank246 F.3d 693 (6th Cir. 2003) (son of debtor who was in possession of secured

collateral has standing to sueder FDCPA, when repossession agent caused damage to son’s
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property);Whatley v. Univ. Collections Bureau In625 F. Supp. 1204 (N.D. Ga. 1981)
(debtor’s parents who claim collection agenag#tened them over the phone had standing to
sue under FDCPA).

This result also makes sense logically. Wieght holding arose from a concern that,
without extending Section 1692k(aastling to the executor, the bad acts of the debt collector
could go unpunished. Similarly, Montgomeryif the son who suffered the damage were not
allowed to bring suit, then the allegeditzcts of the repossession company would go
unaddressed because the debtor-mother wasanmed. Here, if the debtor Leipzig was
aggrieved by any of the acts complained of byaan, he was free to bring an FDCPA claim.
Anarion, however, was not an “aggrieved padg’contemplated by interpretive caselaw. The
court therefore finds that Anarion lackstutory standing teue under 8§ 1692k(a).

Anarion has cited certain digtt court authority from othrecircuits for the proposition
that this court should adopt adader interpretation of “with respt to.” The court finds this
authority, which tends to be very gerdeaad in conflict with the limits oWright, to be
unpersuasive. Anarion also argues at lengih thecause the Sixth Circuit has found mortgage
foreclosure to be debt collectissge Glazer v. Chase Home Finance LG4 F.3d 453, 464
(6th Cir. 2013), it has somehow abandolédght and its progeny where mortgage activity is
concerned. However, the Sixth Circuit hagegi no such indication, and Anarion provides no
good explanation as to why (other than opininguiurgent needs” to protect people in the

wake of the “GreaRecession”). Indeelazeritself does not discusdright or address the

*Indeed, this court has previously recourtteat Anarion and Lipzig had a very bad
relationship that could certainhot have been mistaken for one in which Leipzig would have
wanted Anarion to “step into hghoes” for much of anything.Sée, e.g.Docket No. 68, p. 5
n.6.)



meaning of “with respecot” It is clear thaGlazerbrings mortgage feclosure within the
ambit of the FDCPA; however, ol needs the propenterests to suender Section 1692k(a).

[. Procedural Basisfor the Dismissal

As the Supreme Court and the Sixth Cirtwave recently clarified, when a party lacks
statutory standing, the cowthould dismiss the claim féailure to state a claim rot for lack of
subject matter jurisdictionSee Roberts v. Hameg55 F.3d 578 (6th Cir. 2011)ackson v.
Sedgwick Claims Mgmt. Servs., €31 F.3d 556, 563 n.2 (2013ge also Lexmark Int’l, Inc.

v. Static Control Components, In&é34 S. Ct. 1377, 1387 n.3 (20X4)ating that, where
Congress authorizes a “class of plaintiffs” to ander a federal statute, the “statutory standing”
inquiry “does not implicatsubject-matter jurisdiction.e., the court’s statutory or constitutional
powerto adjudicate the case.”) (emphasis added)e Hbe issue resolvdyy the court is one of
statutory standing: namely, wheth®&narion falls within certain stutory protectionset forth in
the FDCPA. Accordingly, theotirt will dismiss Anarion’s FDCPAlaims for failure to state a
claim under Rule 12(b)(6), not for a lack obgect matter jurisdictionnder Rule 12(b)(1).

The court finds that Anarion raised a agalole argument conceng the application of
Section 1692k(a) in this case. Therefore,dert finds no grounds twonclude that Anarion
filed its FDCPA claim in bad faith, and the couitlwot award attorney’s fees to the defendants,
as they requested in their supplemental mamaum in support of the Motion to Dismiss.

[11.  Supplemental Jurisdiction

The remaining claims in the case are sepmntal state law claims against the moving
defendants and the LLT. A district court has “seppéntal jurisdiction over all other claims that
are so related to claims in the action within [toert’s’] original jurisdiction that they form part

of the same case or controversarmichael v. City of Clevelan@014 WL 3056534, at *6-*7
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(6th Cir. 2014) (quoting 28 U.S.C. § 1367(afjenerally, “[w]hen kfederal claims are
dismissed before trial, the balance of considenatusually will point to dismissing the state law
claims, or remanding them to stataurt if the action was removedNMusson Theatrical v. Fed.
Express Corp.89 F.3d 1244, 1254-55 (6th Cir. 1996). “Hower, there is no categorical rule
that the pretrial dismissal offaderal claim bars a court decidiremaining state law claims.”

Id. at 1254. Instead, the decisioigaeding the exercise of supphental jurisdiction depends on
“judicial economy, conveniencéirness, and comity.ld. District courts have broad discretion
in deciding whether to exercise supplenaépirisdiction over state law claimsId.

Here, the court will not exercise supplemental jurisdiction over the remaining state law
claims. Given that Anarion lacks standing teeasthe FDCPA claims, the remaining claims in
this case involve a thicket aflegations related tproperty interests ithe underlying Property,
various Ponzi schemes allegedly perpetrated by keipzig or the LLT, and the defendants’
handling (and allegedly frauduletnansfers of) the Deed or the Note. These issues involve only
the application of Tennessee law. Furthermorecds®e remains in its nascent stages. It would
not be in the interest of judadieconomy for the court to contie to exercise jurisdiction over
the state law claims. Moreover, Tennessee haasttbnger interest ithe potentially viable
claims in this lawsuit in any case, and it wontt be inconvenient or unfair for the parties to
adjudicate these claims in state court.

In sum, the court will dismiss the FDCPA ol with prejudice and, in the exercise of its
discretion, the court will dismiss the remiaip state law claimwithout prejudice.

V. Motion for L eaveto Amend

Federal Rule of Civil Procedure 15(a) goveangending pleadings before trial. A party
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may amend a pleading once as a matter of couthenfa) twenty-one days after serving it, or

(b) if the pleading is one to which a respoegieading is required, twenty-one days after

service of a responsive pleading or twenty-one days after service of a motion under Rule 12(b),
(e) or (f), whichever is earlier. Fed. R. Civ.183(a)(1). In all othecases, a party may only

amend a pleading by obtaining the opposing pasyitten consent aeceiving leave of the

court. Fed. R. Civ. P. 15(a)(2). Where it iguested, “[tlhe court shouldeely give leave when
justice so requires.ld.

However, a motion to amend may be denie@ngtthere is “undue tiy, bad faith or
dilatory motive on the part of the movant, repeated failure to cure deficiencies by amendments
previously allowed, undue prejudice to the afipg party by virtue of allowance of the
amendment, futility of amendment, etRiverview Health Institute LLC v. Medical Mutual of
Ohio, 601 F.3d 505, 520 (6th Cir. 2010) (quotihgman v. Davis371 U.S. 178, 182 (1962)). A
proposed amendment is futile if the amendnoendd not withstand a Rule 12(b)(6) motion to
dismiss or a Rule 12(c) motionrfudgment on the pleadingRose v. Hartford Underwriters
Ins. Co, 203 F.3d 417, 420 (6th Cir. 2000) (citimgiokol Corp. v. Dep'’t of Treasury, State of
Mich., Revenue Diy987 F.2d 376, 382—-83 (6th Cir. 1993ptated differently, allowing an
amendment that would subsequently be disetd under a Rule 12(b)(6) motion does not serve
the interests of justice.

Because the court has found that Anariorsdus have statutory standing to proceed
under Section 1692k(a), allowing the proposedddd Amended Complaint — which operates on
the same basic facts — would be futile, asi, would be subject to dismissal on the same
grounds. The proposed Second Amended Complairdlynasserts additional bases for liability

under the FDCPA that are premised oolations of more underlying lawse-g, the Real Estate
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Settlement Procedures Act, the Bankruptcy Code, the Tennessee Home Loan Protection Act, the
Protecting Tenants at Foreclosukct — than it does a differeanhderlying fact pattern. While

the Second Amended Complaint includes someeradditional factuadetail about the

defendants’ alleged activities, the fundamefaetual allegations concerning the mortgage
foreclosure activities in whictine defendants engaged remain the same and the fundamental
nature of the parties’ identities remain gane. Accordingly, the motion will be denied.

CONCLUSION

The defendants’ Motion to Dismiss will lgganted. The court will dismiss Anarion’s
FDCPA claims with prejudice fdrilure to state a claim under RuL2(b)(6) and the court will
decline to exercise supplemental jurisdictionraie remaining state law claims, which will be
dismissed without prejudice. Anarion’s Motitar Leave to File a Second Amended Complaint

will be denied.

An appropriate order will enter. /@""
- ral

ALETA A. TRAUGER
United States District Judge
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