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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

SHARON DENISE OWENS,
Plaintiff ,

NO. 3:14-cv-00107

V. CHIEF JUDGE CRENSHAW

NANCY BERRYHILL ,
Acting Commissioner of Social Security,

Defendant

N N N N N N N N N N

MEMORANDUM OF OPINION

Pending before the Court is Sharon Denise Owgi®wens) Motion for Judgment on
the AdministrativeRecord (“Motion”) (Doc. No. 2), filed with a Memorandum in Support (Doc.
No. 12-1). Defendant Commissioner of Social Secu(itommissioner”) fied a Response in
Opposition toOwenss Motion (Docket No. B), to which Owens filed a Reply (Doc. No. 16).
Upon consideration of the parties’ filings and the transcrighi@administrative record (Dolo.
10),* and for the reasons given below, theu@ will DENY the Motion.

l. Introduction

OnOctober 13, 201,Mwensfiled an application for Disability Insurance Benefits (“DIB”)
under Title Il of the Social Security Act and Supplemental Security 1Bg@86I1”) underTitle
XVI of the Act, alleging adisability onset of October 13, 20{ihe “alleged onset date”)(A.R.
101-05) Owens claim was denied at the initial and reconsideration stages of state aga@poy
(A.R. 54, 65) Owenssubsequently requestelé novo review of hiscase by an Administrative

Law Judge (“ALJ"). (A.R. 68) The ALJ heard the case ddecember 5, 2012, whedwens

! Referenced hereinafter by page numgkefgllowing the abbreviation “A.R.”
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appeared, was represented by an attoraeg gaveestimony. A.R. 30.) Testimonywas also
received from a impartial vocational expert.ld.) At the conclusion of the hearing, the matter
was takerunder advisement untlanuary 25, 2013, when the ALJ issued a written decision finding
Owensnot disabled. A.R. 25.) That decision contains the following enumerated findings:

1. Owenshas not engaged in substantial gainful activity stheealleged onset da20
C.F.R. 404.157#t seq., and 416.97 %t seq.).

2. Owenshas the following severe impairments: bilateral carpal tunnel syndrome; lumbar
spine disorder; cervical spine disordesthema; partial hearing loss; major depressive
disorder; panic disorder without agoraphobia; anelsdy(20 C.F.R. 416.920(c)).

3. Owensdoes not have an impairment or combination of impairments that meets or
medically equals the severity of one of the listed impairments in 20 C.FRA®ar
Subpart P, Appendix 1 (20 C.F.R. 416.920(d), 416.925 and 416.926).

4. Owenshas the reidual functimal capacity“RFC”) to performlight work as defined
by 20 C.F.R. 416.967(b) except that she needs to avoid concentrated exposure to
pulmonary irritants; can lift/carry up to 20 pounds occasionally and 10 pounds
frequently; she can occasionally climb rasydadders and scaffolds; no more than
frequently perform postural activities; push/pull no more than frequently with the
bilateral lower extremitiesyo more than occasionally handle with the bilateral upper
extremities; no more than frequently reach wiik bilateral upper extremities; can
perform oneto three-step tasks; she is able to standaaaikl for up to six hours in an
eighthour workday; she can sit for up to six hours in an dighir workday;she can
maintain concentration, persistence, anddace for twehour periods during the
workday, interact appropriately in the workplace, and adapt to infrequent changes i
the same.

5. Owenshas no past relevant work (20 C.F.R. 416.965).

6. Owenswas born on December 7, 19@Gnd was 2 years old at the abed onset date,
which is defined as a younger individual aged 18-49 (20 C.F.R. 416.963).

7. Owenshasa limited educatiorand is able to communicate in English (20 C.F.R.
416.964.

8. Transferability of job skills is not an issue tinis case becaug@wenshas nopast
relevant work (20 C.F.R. 416.968).

9. ConsideringOwenss age, education, work experience, and Rth€re are jobs that
exist in significant numbers in the national economy that she can perform (20 C.F.R.
416.969, and 416.969(a)).



10. Owenshas notbeenunder a disability within the meaning of the Social Security Act
from the alleged onset daterough the date of this decision (20 C.F.R. 404.1520(g)
and 416.920(q)

(A.R. 12-25.) Owensfiled a timely appeal with the Appeals Council atniupheld thealecision
on November 14, 2@L (A.R. 5, 1) This civil action was tlreafter timely filed, and thedDrt
has jurisdiction. 42 U.S.C. § 405(g).
Il. Review of Record
The Court adopts the summary@ivenss medicalrecords from the ALJ’s decisiofA.R.
17-23.)
II. Conclusions of Law

A. Standard of Review

This Court reviews the final decision of the SSA to determine whether substaiteie
supports that agency’s findings and whether it applied the correct legal rdanddiller v.

Comm’r of Soc. Sec., 811 F.3d 825, 833 (6th Cir. 2016). Substantial evidence means “more than

a mere scintilla’ but less than a preponderance; substantial evidence igea@nt evidence as

a reasonable mind might accept as adegt@tsupport a conclusion.”ld. (quotingBuxton v.

Halter, 246 F.3d 762, 772 (6th Cir. 2001)). In determining whether substantial evidence supports
the agency’s findings, a court must examine the record as a whole, “tak[mgtotdunt whatever

in the record fairly detracts from its weightBrooks v. Comm’of Soc. Se¢.531 F. App’x 636,

641 (6th Cir. 2013) (quotinGarner v. Heckler745 F.2d 383, 388 (6th Cir. 1984)). The agency’s

decision must stand if substantial evidence supports it, even if the record contaimeesvide

supporting the opposite conclusioBeeHernandez v. Comm’r of Soc. Sec., 644 F. App’x 468,

473 (6th Cir. 2016 (citingkey v. Callahan109 F.3d 270, 273 (6th Cir. 1997)).

Accordingly, this Court may not “try the cade novo, resolve conflicts in evidence, or

decide questions of creddiity.” Ulman v. Comm’r of Soc. Sec., 693 F.3d 709, 713 (6th Cir. 2012)
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(quoting Bass v. McMahon, 499 F.3d 506, 509 (6th Cir. 2007)). Where, however, an ALJ fails to

follow agency rules and regulations, the decision lacks the support of substad&ate, “even
where the conclusion of the ALJ may be justified based upon the reddiitet, 811 F.3d at 833

(quoting_Gentry v. Comm'r of Soc. Sec., 741 F.3d 708, 722 (6th Cir. 2014)).

B. Five-Step Inquiry
The claimant bears the ultimate burden of estalpigskbintittement to benefits by proving

his or her “inability to engage in any substantial gainful activity by reasanpfmedically
determinable physical or mental impairment which can be expected to result iodeatbh has
lasted or can be expecttaallast for a continuous period of not less than 12 months.” 42 U.S.C. §
423(d)(1)(A). The claimant’s “physical or mental impairment” must “resulginf anatomical,
physiological, or psychological abnormalities which are demonstrableeoycally accepble
clinical and laboratory diagnostic techniquekd” at 8 423(d)(3). The SSA considers a claimant’s
case under a fivetep sequential evaluation process, described by the Sixth Circuit Court of
Appeals as follows:

1. A claimant who is engaging in substial gainful activity will not be found to be
disabled regardless of medical findings.

2. A claimant who does not have a severe impairment will not be found to be disabled.

3. A finding of disability will be made without consideration of vocational factora, if
claimant is not working and is suffering from a severe impairment which meets the
duration requirement and which meets or equals a listed impairment in Appendix 1 to
Subpart B of the Regulations. Claimants with lesser impairments proceep touste

4. A claimant who can perform work that he has done in the past will not be found to be
disabled.

5. If a claimant cannot perform his past work, other factors including age,texsh)gast
work experience and residual functional capacity must be consideretetmithe if
other work can be performed.



Parks v. Soc. Sec. Admin., 413 F. App’x 856, 862 (6th Cir. 2011) (citing Cruse v. Comm’r of Soc.

Sec, 502 F.3d 532, 539 (6th Cir. 2007)); 20 C.F.R. 88 404.1520, 416.920. The claimant bears the
burden through stefour of proving the existence and severity of the limitations her impairments
cause and the fact that she cannot perform past relevant work; however, atstibefiburden

shifts to the Commissioner to ‘identify a significant number of jobs in the econbaty t

accommodate the claimant’s residual functioning capacity[depke v. Comm’r of Soc. Sec.

636 F. App’x 625, 628 (6th Cir. 2016) (quoting Warner v. Comm’r of Soc. Sec., 375 F.3d 387,

390 (6th Cir. 2004)).

The SSA can carry its burden at therfistep of the evaluation process by relying on the
MedicalVocational Guidelines, otherwise known as “the grids,” but only if a nonexertional
impairment does not significantly limit the claimant, and then only when the claimant's
characteristics preciselyatch the characteristics of the applicable grid rideeAnderson v.

Comm’r of Soc. Sec., 406 F. App’x 32, 35 (6th Cir. 2010); Wright v. Massanari, 321 F.3d 611,

61516 (6th Cir. 2003). Otherwise, the grids only function as a guide to the disability

determination.Wright, 321 F.3d at 61516;seeMoon v. Sullivan, 923 F.2d 1175, 1181 (6th Cir.

1990). Where the grids do not direct a conclusion as to the claimant’s disability, th@&8A
rebut the claimant’s prima facie case by coming forward witbfppbthe claimant’s individual
vocational qualifications to perform specific jobs, typically through vocationgleré
testimony. Anderson, 406 F. App’x at 3SeeWright, 321 F.3d at 616 (quoting SSR 83-12, 1983
WL 31253, *4 (Jan. 1, 1983)).

When determining a claimant’s residual functional capacity (“RFC”easdbur and five, the

SSA must consider the combined effect of all the claimant’s impairments, mentahysichp



exertional and nonexertional, severe and nonseB=e42 U.S.C. 88 423(d)(2)(B), (5)(Bglenn

v. Comm’r of Soc. Sec., 763 F.3d 494, 499 (6th Cir. 2014) (citing 20 C.F.R. § 404.1545(e)).

C. Weighing Medical Source Evidence
The administrative regulations implementing the Social Security Act impose starmhar
the weighingof medical source evidenc€ole v. Astrue661 F.3d 931, 937 (6th Cir. 2011). The
significant deference accorded to the Commissioner’'s decision is conditioned on ifse AL

adherence to these governing standards. In Gentry v. Commissioner of Sagaidy 3be Sixth

Circuit re-stated the responsibilities of the ALJ in assessing medical evidence indreeingaght
of the treating source rule:

Chief among these is the rule that the ALJ must consider all
evidence in the record when making a determination, including all
objective medical evidence, medical signs, and laboratory findings.
20 C.F.R. 8§ 404.1520(a)(3); 20 C.F.R. § 404.1512(b); 20 C.F.R.
§404.1513. The second is known as the *“treating physician
rule,” see Rogers 486 F.3d at 242, requiring the ALJ to give
controlling weight to a treating physician’s opinion as to the nature
and severity of the claimant's condition as long as it “is well
supported by medically acceptable clinical and laboratory
diagnostic techniques and is not inconsistent with the other
substantial evidence in [the] case record.” 20 C.F.R. §
404.1527(d)(2)language moved to 20 C.F.R. § 404.1527(c)(2) on
March 26, 2012). The premise of the rule is that treating physicians
have the best detailed and longitudinal perspediv a claimant’s
condition and impairments and this perspective “cannot be obtained
from objective medical findings alone.” 20 C.F.R. § 416.927(d)(2)
(language moved to 20 C.F.R. § 416.927(c)(2) on March 26, 2012).
Even when not controlling, howevergtiALJ must consider certain
factors, including the length, frequency, nature, and extent of the
treatment relationship; the supportability of the physician’s
conclusions; the specialization of the physician; and any other
relevant factors. Rogers 486 F.3d at 242. In all cases, the treating
physician’s opinion is entitled to great deference even if not
controlling. 1d. The failure to comply with the agency’s rules
warrants a remand unless it is harmless e®eeWilson, 378 F.3d

at 545-46.



741 F.3d 708, 723 (6th Cir. 2014).

The Sixth Circuit has also made clear that an ALJ may not determine the RFC lgy failin
to address portions of the relevant medical record, or by selectively pdraingetord—i.e.,
“cherry-picking” it—to avoid analyzing all the relevant evidencll. at 724 (citing_Minor v.

Comm’r of Soc. Sec., 513 F. App’'x 417, 435 (6th Cir. 2013) (reversing where the ALJ “cherry

picked select portions of the record” rather than doing a propéys&)aGermanyJohnson v.

Comm’r of Soc. Sec., 313 F. App’x 771, 777 (6th Cir. 2008) (finding error where the ALJ was

“selective in parsing the various medical reports”)). This is particutarlywhen the evidence
ignored is from a treating physician. Ignoring medical evidence from angesdurce in
fashioning the RFC, without a proper analysis of why such action is taken, cannoimbesta
error because it “undermines [the ALJ’s] decision” to overlook evidence that coutd ha
potentially supported more restrictive RFC or even a finding of disabili@entry 741 F.3d at

729 (citations omitted)arubbs v. Comm’r of Soc. Sec., No. 12-14621, 2014 WL 1304716, at *2

(E.D. Mich. Mar. 31, 2014) (“The absence of a review of treatment records freatiagrsource
and the lack of analysis of such made it impossible for the ALJ to properly assélssrwhe
Plaintiff was disabled and/or whether Plaintiff had the residual functica@dotty to do any
work.”).
D. Owens Statement of Errors
1. The ALJ Failed to Properly Consider the Opinion of Consultative Medical

Examiner Dr. Davis and Resolve Significant Inconstencies Between This
Opinion and Her Decision

The ALJ gave “no weight” to the opinion of consultative medical examiner Dr. Bruce
Davis that Owens could perform a significantly reduced range of light warkntiaded never
balancing and sitting for no more than one hour at a teause it wa§nternally inconsisterit
with examination findings that Owens ambulated without an assistive device, mgcludi
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performance of a heel,d¢pand tandem walk across the exam room. (A.R. 23.) The ALJ also
found that Dr. Davis’s explanation of “slow gait and gate maneuvers” failedrsldta into
Owens’ inability to sit for more tha an hour or balance.ld() Owens claimsHat this was
erroneous. (Doc. No. 1P, at 12.) First, she opines thasitreasmable that Dr. Davis restrict[ed]
Ms. Owens from any balancing becauséeDictionary ofOccupation Titles (“DOT”), Selected
Characteristics of Cupations(*SCQO”), Appendix C,at 3, defines it as “[m]aintainindpody
equilibrium to prevent falling when walking, standing, crouching, or running oowastippery,
or erratically moving surfaces; or maintaining body equilibrium when perfgrrgymnastic
feats.” (Id. at 12-13) Second, Owens claims that Dr. Davis’ explanation of her sitting restrictions
IS not inconstant but “just not explained sufficiently for the ALJ"s satisfiact(ld. at 13.) Third,
Owens asserts that “the ALJ failed to . . . addressthe other aspects of his decision, such as
his supported limitations on carrying, standing, walking, reaching, handlngggriing, feeling,
and pushing/pulling” and lied on the opinions of non-examining physiciankl. &t 13-14.)
Generally, an AJ must give more weight to the opinion of an examining source than a
non-examining source. 20 C.F.R. § 404.1527(c)(1). However, an ALJ must consider all evidence
in the record when making a determination, including all objective medical eeideredial
signs, and laboratory findings. 20 C.F.R. § 404.1520(a)(3); 20 C.F.R. § 404.1512(b); 20 C.F.R.
8§ 404.1513. While the ALJ gave greater weight to rexamining sourcesspecifically, Dr.
James Grego#rythan she did to Dr. Davishe explained that this wdecause “Dr. Gregory’s
opinion is consistent with the evidence” whereas the limitations identified by is Dare
unsupported by even his own examination findings.” (A.R232 The explanation given by Dr.
Davis fa Owens’ inability to balance ait for more than two hours is more than “not explained

sufficiently for the ALJ’s satisfaction.” (Doc No. 1 at 13.) It is not explained sufficiently at



all. Neither Dr. Davis nor Owens offered any reasdhy “slow gait and gait maneuvers” would
restict Owens’ ability to sit for more than an hour. (A.R. 204; Doc. Nel1at 13.) Similarly,
Dr. Davis balance restrictions are belied by the “objective medical evidence, meijnal and
laboratory findings” in the file and his own examinatidt0 C.F.R. § 404.1520(a)(3); 20 C.F.R.
8 404.1512(b); 20 C.F.R.4D4.1513. For example, Dr. Davis reported that Owens’ chest and
lumbar xrays were normal and that she was able to ambulate without assistance onfdresd dif
types of gaitmaneuvers(A.R. 201-202.) Consequently, the limitations that the ALJ included in
the RFC with respect to sitting and balance are explained and do not constituibleceas.

Owens also claims thahe ALJdid not explicitly address Dr. Davis’ limitations with
respet to Owens’ ability to carry, stand, walk, reach, handle, finger, feel, atdpolis (Doc.
No. 121, at 13-14.) Dr. Davis imposed greater limitations on Owens than the RFC with respect
to these functionalities. (A.R. 26@6.) For example, Dr. Davis opined that Owens could never
carry more than 10 pounds and only occasionally carry up to 10 pounds and explained this finding
as “bilateral carpal tunnel syndrome with weak grip . . . back injuries with pduced back and
leg motions.” A.R. 204.) Whereas Dr. Gregory, to whom the ALJ accorded great wéigRt
22), found that Owens could frequently carry up to 10 pounds and occasionally carry up to 20
(A.R.238). The RFC reflects Dr. Gregory’s limitatiodsR. 16),and the ALJ explained that “Dr.
Gregory’s opinion is consistent with the totality of the evidence, including DkerBa
documentation of the claimant’s CTS [carpal tunnel syndrome] surgery and gecovénaging
revealing no more than moderate abnormalities of the lumbar or cervical spithésraughout
the period in question, relatively unremarkable physical examination findi#gR” 22.)

The ALJreferred to Dr. Baker’s recorda.R. 17-18), as well as Owens’ Glsurgery and

recovery {d.), he lumbar and cervical medical record&.R. 19), and her own statements



concerning her limitationsA(R. 21-22). The ALJ explained that Owens’ statements concerning
her functional limitations were “not fully credible” because Dr. Bakeess=d her withrio
difficulty performing activities of daily living[,]’her complaints of pain were inconsistent with
physical examination findings (concerning acute distress and eleblted pressure) that are
adversely affected by pain, “imaging failed to conclusivedgtablish any significant
abnormalities[,]” Owens reported no functional limitations on multiple dates omwhereported
pain of a 10/10, records do not reveal CTS until a year after the protective filingndasbow a
positive postoperative trajetory aftersurgery, and records show that Owens was not compliant
with treatment instructions(ld.) While the ALJ did not explicitly link these specific findings to
the inconsistencies in Dr. Davigpinionconcerning Owens’ ability to carry, stand, walk, reach,
handle, finger, feel, and push/pull, she devoted several preceding paragraphs foidhdm
explaining that she accorded Dr. Gregory “great weightR(22) while according Dr. Davis “no
weight” (A.R. 23). As such, the ALJ adequately exipkd the reasons for the weight conferred
andanyerrorwas harmless

2. The ALJ Failed to Properly Consider the Opinion of Consultative Psycblogical

Examiner Dr. Lambert and Resolve Significant Inconsistencies Betweenhis
Opinion and Her Decision.

The ALJ gave “no weight” to the opinion of consultative psychological examiner Dr.
Dorothy Lambert that Owenwias markedly limited in most areas of mental waalated
functioning, including ability to react to changes, concentration, persistence,@ndTeeALJ
explained that Dr. Lambert’s opinion was internally inconsistent becaus®tgtkthat “it is not
known if claimant was putting forth her best effort” during the exam and assessedthreGmF
of 55, which is indicativef only moderate functionainhitations (A.R. 23.) Owens claims that
the ALJ’s reasons for rejecting Dr. Lambert’s opinion were “baseless déindulvmerit” because
Dr. Lambert saw no signs of malingering, the GAF assigned represemt®amild and marked
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limitation, and the ALJelied on the opinions of neexamining physicians over Dr. Lambert.
(Doc. No. 12-1 at 17.)

Owens correctly notes that “the GAF scale . . . does not have a direct correlahen to t
severity requirements in our mental disorder listingkl. 4t 16 (cting 65 Fed. Reg. 50746,
50764).) However, the entirety of the ALJ’s decision shows that she conferred “rt"weiQr.
Lambert’s opinionnot merely because of thir. Lambert’s‘internal inconsistenciesdnd GAF
assessmentyut because other examiners’ opiniomsre “consistent with the totality of the
evidence.” (A.R. 23.) For examptbe ALJ referred to Owens medical records concerning mental
health issues and treatment in the months leading up to the protective filing datethadt while
shereported situational depression and providers noted that she appeared “stnessattly
anxious when discussing her home[lifelater records did not, suggesting that the issue was
“sporadic . . . rather than an ongoing psychiatric state[A’R(21.) The ALJ explained that
Owens’ statements concerning meental healtHimitations were “not fully credible’by again
describing them as “sporadic” and “situational” and noting the absentesafment records
concerning her ‘nervous problem” and the absence in other medical records of metial heal
symptoms. A.R. 22.) The ALJ also explained that she accorded “great weight” to Dr. Victor
O’Bryan—who did not examine Owens but reviewed her records and concluded she had only
moderate limitations-and, by extension, Dr. Frank Kupstagho adopted Dr. O’Bryan’s
opinion—because they wereonsistent with the totality of the evidence, which documents no
more than moderate mental health symptoms at any time during the period in questiong no m
than sporadic complaints of depression/anxiety, and no dedicated mental healtbntreatamy
time.” (A.R. 23.) While the ALJ did not explicitly link these specific findings to the

inconsistencies in Dr. Lambert’'s findings concerning Owens’ mental headitations, she
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devoted several preceding paragraphs to them prior to explaining that she adoctmg
O’Bryan and Kupstagreat weight” while accordin®r. Lambert‘no weigh{.]” (I1d.) As such,
the ALJ adequately explained the reasons for the weight conferrethgmdror was harmless

3. At Step Five the ALJ Failed to Consider the Relevant Regulations and Rase

Apparent Inconsistencies Between the Dictionary of Occupational Titles an
Vocational Expert Testimony.

Owensclaims that the occupations that the ALJ identified as being availablete her
highway flagger, food service hostess and school bus merss@eed her RFC and the ALJ failed
to address or resolve these inconsistencies. (Doc. Nb, d42218.) Specifically, Owens claims
that she was limited to only occasionally handling with the bilateral extremitiesthbut
occupations of flagger and food service hostess require frequent haadtrsghool bus monitors
do not exist in significant numbers in the national econoraly) [n the hearinghe ALJ presented
the Vocational Expert (VE”) with a hypothetical in which Owens would be limited to
occasionally handling with the bilateral extremities and the VE identified the aighagger and
hostess jobs. (A.R. 445.) The ALJ followed the hypotheticals by asking the VE if his testimony
was consistent with the DOT, to which he replietes.” (A.R. 46.) Owens’ attorney did not

follow up with questions about any inconsistencies in the DQI..a{ 46-47.)

By asking the VE if his testimony was consistent with the DOT Athé “effectively

satisfied the Commissioner’s burden” at Step Fikee v. Comm’r of Soc. Sec., 529 App'X.

706, 715 (6th Cir. 2013). Furthermore, “the ALJ is under no obligation to investigate the accuracy
of the VE's testimony beyond the inquiry mandated by SSRp00 This obligation falls to
plaintiff's counsel, who had the opportunity to cre&ssamine the VE and bring out any conflicts
with the DOT. The fact that plaintiff's counsel did not do so is not grounds for.reBe&iinlich

v. Comm’r of Soc. Sec345 F. Appx. 163, 168(6th Cir. 2009 (citing Lindlseyv. Comm'r of
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Soc. Se;.560 F.3d. 601, 606 (6th Cir. 2009); Ledford v. Astrue, 3121 F)>Apf6, 757 (6th

Cir. 2008)). As the instant case is analogous to the aforementioned cases, the Cowit fdaks
this reversible error.
Likewise, Owens’ claim that the school bus monitor position (of which there are 50,000
positions nationally) does not exist in sufficient numbers is without merit. (A.RT4@0e is no
“one special number which is to be the boundary between a ‘significant nunmukrara

insignificant number.Taskila v. Comm’r Soc. Sec., 819 F.3d 902, 906 (6th Cir. 2016) (¢itatg

v. Bowen, 837 F.2@72,275 (6th Cir. 1988) Even assuming that 50,000 school bus monitor
positions nationally do not constitute a significant number, the ALJ relied on two otlternss
constituting over 112,000 positions nationally. (A.R—4&) The SSA’s Program Operations
Manual (“POMS”) allows an ALJ to “cite fewer than three occupations whsrciearthat jobs
exist in sgnificant numbers within fewer thathree occupation(s).” POMS, ®I| 25025030,
Appellate R. 12-2 at 2Consequently, Plaintiff's argument in this regard is without merit.

4. The ALJ Erred by Making Inconsistent Findings Regardng Paragraph B Criteria
for Mental Disorders Listings and the RFC.

Owens claims that, although the ALJ found her major depressive disorder and panic
disorder without agoraphobia were severe, she erred by failing to includecspeiéitions in
her RFC due to the same. (Doc. No:11at 19.) The ALJgave Owensthe benefit of a doubt”
and found that shiead moderate difficultiem social functioning bucould interact appropriately
in the workplace. A.R. 15, 16.) Inso doing, the ALJ found that Owens said she spent no time
with others, although shreported regularly going to chura@md no particular problems getting
along with friendsmostfamily, neighbors, and authority figuresA.R. 15.) She only reported
problems with her sons due to their legal troublgs.R. 15, 21) Moreoverthe ALJ noted the

absence of treatment records indicating social functioning problexhsnight affect her work.
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(A.R. 21-22) In light of the ALJ’s specific reference to Owens’ ability to interact witkerghin
particular supervisors, this RFC does not seem inconsistent.

5. The ALJ Erred by Failing to Include Limitations in the RFC Reflecting Owens’
Severe Impairment of Partial Hearing.

Owens claims that, although the ALJ found her partial hearing loss severeilesthéofa
include limitations in the RFC regarding the same. (Doc. Nd., 52 20.) Specifically, Owens
claims that her hearing loss presents limitations with exposure to noisgrenemts and hazards
and that such conditions would be present in the school bus monitor position the VE identified.
(Id.) The ALJ explained thatWzens’ hearing loss did not factor into the RFC because “[v]iewing
the documentary evidence as a whole, it is reasonable to conclude that the ctaoldnt
adequately converse with others on a regular basis.” (A.R. 21.) The ALJ acknowiesitjed!
recods indicating that Owens reported using a hearing aid, hearing tests indieatestded one,
the psychological consultant reported she had to repeat hargeH medical consultant noted she
had “reduced hearing of [a] whisper across [the] exam rogld.) However, the ALJ also noted
thatmedical professionalsbservedshe could use a cellphone with her hearing@dcluded she
had no problems communicating, and that “the record says little concerning trentlainearing
problems.” [d.)

While Owens correctly asserts that heating loss is wetdocumented, she points to no
medical records to support her assertion that her hearing loss presents hmitaiothe ALJ
overlooked. (Doc. No. 12, at 20.) Where a party fails to cite tthié administrative record in
support of its argument, it is not the task of the Court to scour the record on that party’s

behalf. SeeMarkel v. Comm’r of Soc. SecNo. 1311196, 2013 WL 5854467, at *3 (E.D. Mich.

Oct. 30, 2013) (citing McPherson v. Kefsd25 F.3d 989, 9986 (6th Cir.1997) ((“[l]ssues

adverted to in a perfunctory manner, unaccompanied by some effort at developed atyoment
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are deemed waived. It is not sufficient for a party to mention a possible argaraenost skeletal
way, learing the court to ... put flesh on its boneslf) the absence of any specific citations to
support her argument that the ALJ neglected to include limitations related hedrerg loss in
the RFC, the Court finds that Owens’ claim is without merit.

6. New and Material Evidence Warrants Reconsideration.

In addition to seeking a remand and judgment on the administrative record, pursuant to the
fourth sentence of 42 U.S.C. § 405(g), Owens also seeks a remand pursuant to thetsndh se
of § 405(g), so thathe agency may reconsider its decisions in light of the new and material
evidence contained in an April 3, 2Q1&ter from Dr. Baker, who had been treating Owens for
her carpal tunnel syndrona@d trigger thumbince September 20lihdicatingthat she had a new
injury and these “isssehave prevented Ms. Owens from employment.” (Doc. Nel,1& 21.)

This letter was submitted after the ALJ issued her decision but includedrectrd provided to
the Appeals Counselld()

Sentence sixof § 405(g) allows a remand to consider evidence that was not previously
before the ALJ, “but only upon a showing that there is new evidence which is materialtand tha
there is good cause for failure to incorporate such evidence in the record in thequemding.”

The party seeking remand bears the burden of demonstrating newness, mgatenidligood

cause.Hollon v. Comm’r of Soc. Sec., 447 F.3d 477, 483 (6th Cir. 2006). Sentence six remand

is not a vehicle for the consideration of evidence thadaianant’s condition worsened after the

hearing. E.g, Wyatt v. Sec’y of Health & Human Sery€74 F.2d 680, 685 (6th Cir. 1992).

Moreover, the new evidence must be probative of the severity of claimanpsosysduring the
period considered by the ALevidence is not material if it shows that the impairments or severity

increased after the hearing.g., Jones v. Comm’r of Soc. Sec., 336 F.3d 469, 478 (6th Cir. 2003).
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Owens claims that this letter is new and material evidence and there was good rcause fo
introducingit after the hearing because it addresses her severe impairments and sufjppdirtg
of disability. (Doc. No. 12, at 23.) However, it is unclear what the “new injurig’and why Dr.
Baker failed to draft such a letter priorth® hearing. (A.R401.) As suchOwens failed to meet
her burderof showing that such evidence is new. Owens also failed to meet her burden showing
that the evidence was material since the lett@ounts t@ conclusory opinion that Owenannot
work, an opinion “on issues reserved to the Commissioner because they are adminisidatiye
that are dispositive of a case20 C.F.R. § 404.1527(d). Moreover, Owens offers no reason why
she failed to present this letter earlier, despite her-$tagdirg treatment by Dr. Baker.
Accordingly, the Court finds that the evidence is neither new, nor matearalvas there good

reason to omit it earlieand a remand under sentence six of 42 U.S.C. § 405(gianamted

V. Recommendation
For the reasons explained abo¥@wenss Motion for Judgment on th Administrative
Record (DocNo. 12 will be DENIED.

An appropriate order will be entered.

AR WA %

WAVERLY @ENSHAW JR,
CHIEFUNITED STATES DISTRICTJUDGE
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