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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

IMPERIAL PARK, LLC and RERUN )
of TENNESSEE, LLC, )
)
Plaintiffs, )
)
V. ) Case No. 3:14v-609
) Judge Aleta A. Trauger
PENN-STAR INSURANCE COMPANY and )
GLOBAL INDEMNITY GROUP, INC., )
)
Defendants. )
MEMORANDUM

Pending before the court is a Motion to Excl&igntiffs’ Experts/Preclude Plaintiffs
From Presenting Expert Tierony At Trialfiled by thedefendant§Docket No. 74), to which
theplaintiffs have filed a Resptwse in opposition (Docket No. 79). For the reasons discussed
herein, the Motiowill be denied

BACKGROUND

The plaintiff Imperial Park, LLC (“Imperial Park”) ihe insured owner of a property
locatedin Smyrna Tennessee that was damaged by a windsitodune of 201{the
“Property”). The plaintiff ReRun of Tennessee, LLC (“ReRun”) is a business that occupied the
Property at the time of the storrithe defendantBennStar Insurance Company (“Pefiar”)

and Global Indemnity Group, Inc. (“Globalye the insurersf the Property The claimsin

! There are disputes of fact regarding the relationship betweerSanmvhich is the named
insurer on the policy,ral Global, including whether Global is ultimata@yarty tothe insurance
policy at issue, but those questions will be resolved at trial and do not impact this motion.
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this action are fobreach of contract and bad faith in the defendants’ handling of the plaintiffs’
insurance claim that arosefn the damage to the Property. A more complete discussion of the
facts giving rise to this acticand the individuals involved can be found in the colB&ptember
24, 2015 Memorandum on the parties’ crosstions for summary judgmentthe “Summary
Judgment Memorandum” (Docket No. 63¥gmiliarity with which ispresumed

For purposes of this motion, the court briefly recounts the identities of some of the
individuals who were involved in thevents giving rise to this acti@and have been nachas
proposed trial witnesses by the plaifstit First, the plaintifé (mperial Parkand ReRunjre
both co-owned by husband and wife John Lenahan and Kathy MmaFinleyis an assistant
to Mr. Lenaharat ReRurand participated in meetings and correspondence with the defendants
regarding the @djustment of the claimlImperial Park’s insurance policy on the Property was
purchased from the defendants through insurance broker BudrZdrtdnder Insurancend
the plaintiffs reported the damage to the Property to Mr. Zandeediately followingthe storm
in June of 2011 Robert Massaro is a Senior Claims Examiner for F&tian, who oversaw the
handling of the plaintiffs’ claim on behalf of the defendants. Kate Wilkinson is art afyéne

defendants whalsohad a role in the handling of theaitiffs’ insurance claint

2 0n May 29, 2015, the defendants filed Motions for Complete and Partial Summary Judgment.
(Docket No. 31.) On June 5, 2015, with leave of court, Imperial Park filed a Motion fal Parti
Summary Judgment. (Docket No. 33.)

3 The information about these individu#tigt iscontained irthe remainder of this sectids
drawn from the Summary Judgment Memorandum (Docket No. 63).

* Ms. Wilkinson’s position is not entirely clear from the record. She hasedseat she is the
Director of Property Claims fdPennStarr (See Docket No. 48-3 (Sugmental Affidavit of

Kate Wilkinson)) and hsalso testified in her depositieras discussed in more detail in the
Summary Judgment Memorandum — that she works for Global. (See Docket No. 63 at p. 35).
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When the plaintiffs’ insurance claifor the storm damageas first submitted to the
defendants in June of 2011, thefendantsetained Jim Crofts of Tenco Services as an
independent adjustéor the claim Very early on inthe claim adjustment process, Mr. Crofts
retainedJeffrey Coyne of Donan Engineerififponan”) to assist with evaluating the scope of
the damage to the Property. The Donan report, which was shared with the defendantsfin July
2011,indicated that a sfictural engineer was needed to fully evaluate the damage (it appears
from the record that Donan was not a structural engineering firm). As equeamee, and with
the defendants’ permission, Mr. Crofts then authorized Donan to retain a structimalee. In
turn, DonarcontactecEMC Structural Engineers, P.CEMC”), and, in Augustof 2011,EMC
prepared a proposal for completing the structural engineering evaltletomas shared with the
defendants. It appears from the record, however, that Donan never retained EMC &ecompl
the work and EMC never prepared a formal structural engineering report.

Mr. Crofts also retained local contractor Rob Wedtresh Start RestoratidfFresh
Start”) to prepare an estimate for the coftepairs based on the Donan report and the EMC
proposal (which, again, was a proposal to prepare a structural enginepartghet not a final
report). Fresh Start then prepared at least tlomest estimates August and September of 2011,
which were shared with the fd@dants. The defendants forwardedt, least the lastof these

estimates-for approximately $900,00(Replacement Cost Valuelto the plaintiffs>

®> While the defendants do not take frasition in this litigatiorthat any of the Fresh Start
estimates represetite proper value of the plaintiffs’ insurance claim, it appears from the record
that at some point in time, the defendants relied on this approximately $9@3date as a

basis for calculating the amount of amremoreof the check they mailed to the plaintiffsThe
defendants did, howevearpntinue to adjust the claithereafter
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Meanwhile,in June of 2011, Mr. Lenahaontacted structural engineer Wilburn
Honeycutt of Honeycutt ikgineeringo assess the damage to the Propdrater, after receiving
theapproximately $900,000 Fresh Start estimate in September of 2011 (and becomingecbncer
that it was not based on a structural engineering report), Mr. Lenahan — with thedgeooil
Mr. Crofts— asked Honeycutt Engineering to begin working on a structural engineerigg desi
planfor the Propery. From Novembef 2011 through the spring of 2012, Honeycutt
Engineering worked oastructural engineering repowith drawings for tle wak to be done on
the Property; this report was shared with the defenda@stwberof 2012. Mr. Crofts, with the
defendants’ knowledge, then sent that report to Fresh Stadh, in turn, then prepared a
revised estimatéupdated to account for the Honeycutt Engineering report as well as other
developments), this time for $2.9 million.

Following the defendants’ receipt of this estimate, in November of 2012, the defenda
replace Mr. Crofts by retaining a new independent adjuster to handldaimiffs’ claim, Greg
Martin. In December of 2012, Mr. Martin retained Douglas G. Peterson & Asssidiac.
(“D.G.P.AY) to perform an independent estimate of the alges.D.G.P.A., in turnyetained
mechanical engineddike Reddingtorof the partnetsip MJR-Senter to prepare a report on the
scope of work to be done on the Property. Early on, Mr. Reddia¢gorprepared some
estimates for the work to be done on the Property, based on his review of the Donan and
Honeycutt Engineering reporés well & communications and prior work he had done with
contractor Burch CorporatigfiBurch”) (though he did not obtain any work product from Burch
related to the Propsrat that time) Mr. Martin and Mr. Reddington later solicited bids from
independent contractors for the price of the work in Mr. Reddington’s and D.G.P.A’s scope of

work reportand received bids from Burch and Fresh Start, each close to $1.6 million.
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Dissatisfied with these bids, Mr. Reddington then retained Jamey Watson naat@sht
the contracting firm of Robins & Morton, to prepare an estimate of the work to be done on the
Property (despite indication that Robins & Morton would not actually be able to take job)the
Mr. Watson pepared more than one estimate between March and€@abBR013, ranging
between approximately $1.2 million and $2 million. It appears from the record the{atson
was asked by Mr. Reddington to review the Honeycutt Engineering repeattrteast in part in
the course of preparing at least one of tleedenates Mr. Martin, Mr. Reddington, and Mr.
Watson have all been proffered as witnesses for the defepdadta more thorough discussion
of their proposed testimony (including which portions may be admitted at trial e exp
testimony can be found in the court’s November 2, 2015 Memorandum on Imperial Park’s
Motion to Exclude the Expert Testimonies of Greg Martin, Michael Reddington, ang Jame
Watson(the “Prior ExperWitnessOpinion” (Docket No. 81)).

In the meantime, Imperial Park retair@tgneerBenton Garrison to prepaam estimate
for the work to be donen the Propertyy using the reports from Honeycutt Engineering to
determine the scope wfork to be done and then obtaining bids from contractors who could
perform the work Mr. Garrisonestimated the project at approximately $2.9 milliandMr.
Lenahan forwarded this estimate to Mr. Martin in May of 2013.

The defendants continued to adjust the claim through, at least, September of 2013, when
the plaintiffs retained counsel to comnzate with the defendants. This action was not
commencedintil January of 2014.

RELEVANT PROCEDURAL HISTORY

On April 30, 2014, the court entered an Initial Case Management Order in this action

which — in pertinent part set the following deadlinesvlarch 31, 2015or the plaintiffs to
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identify and disclose all expert witnesses and expert reports, June 20, 2015 for the detendant
do the same, August 29, 2015 fbe parties talepose all expewitnesses, and September 30,
2015 for the parties to &lall dispositive motion@vith partial motions for summary judgment
requiring a separate motion for leave of cauffpocket No. 14.)The Initial Case Management
Order did not expressly addrabkgtiming of rebuttal expert testimony. Also on April ZM14,

the case waset for trial on February 16, 2016. (Docket No. 15.)

On May 13, 2014, pursuant to tmitial Case Management Ordéne plaintifs provided
thedefendants with their Rule 26 Initial Disclosureamingthe followingindividuals under
Federal Rule of Civil Procedu$(a)(1)(A)(i)° Cathy Lunaand John Lenahan, to wouttbtify
abouttheir contact with the defendants’ ageritsir activities in preparing the plaintiffs’
insurance claims, and the damages suffered by Imperial Parke&whRBud Zandegs having
knowledge about his advising tpkintiffs of their duties under the insurance policy and his
assistinghe plaintiffs in obtaining reports and other informatiBhpnda LaVentura, Zander’s
employeewith knowledge oflte samdopics asvir. Zander; William Culbertson, the Smyrna
Fire Department Chiefyhowas present after the storm and discussed it with the plaintiffs; Steve
Dawson, of the Smyrna Codes Department, as having knowddxbge: replacement of a
building consistent with current codes; Wilburn Honeycutt and others from Honeycutt
Engineering, regarding their repotteatwere provided to the defendant®ny Locke,as having

prepared a&tructural engineering evaluation that plaintiffs indicated had been provideel t

® Rule 26(a)(1)(A)(i) requires basic identification of “each individual likeljnave discoverable
information . . . that the disclosing party mag tis support its claisor defenses.”
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defendant<;Jeffrey Coyne, fronDonan, as having prepared the Donan repart;Crofts Rob
West and Stewart Bird frofereshStart, as contractors retained by the defendants to prepare
bids® GregMartin, as the defendants’ adjustBiobertMassarg as the defendants’ claims
managerMike Reddingtor? Clyde Walker of Burch Corporatioff;.JameyWatsonof Robins &
Morton, as a contractor retained by the defendants; Frank PadaatdE Svironmental
Specialist; MacFinley, as having knowledge of discussions on behalf of ReRurthvth
defendants’ agents, includimdy. MassargBenton Garrisonas the plaintiffs’ engineering
consultant wharepared replacemeobst estimates thatere submitted to the defendants in

May of 2013 Tennessee Underwritedsic, anda number of individuals identified as sub-

"It is not entirely clear from the record attrole, if any, Mr. Locke played in tlevents giving
rise to this actioor whether he was simply retained in the course of litigation. Neverthiless,
appears that thglaintiffs no longer intend to call him to testifgt least in any capacity that
could ke construed as expert testimorad,he is not listed in the plaintiffs’ most recent
communication to the defendantsretord regarding the expert testimdahgy intend to offer at
trial —the July 31, 2015 letteirom plaintiffs’ counsel talefensecounsel (Docket No. 78-(Ex.
D)), which is discussed igreaterdetail below.

® The Initial Disclosures name this entity “Freshstart Company,” but the real name ajpear
have been later clarified

% In the Initial Disclosurs, Mr. Reddingtoris listed as an engineer with “Douglas Petersés
discussed above, it was latgarified that Mr. Reddington ictually a mechanical engineer of
the two person firm M.J.R. Senter, who was retained by the defendants thmeugtediary
D.G.P.A.

19n the Initial Disclosures, Mr. Walkas listed simply as a “contractor retained by Greg
Martin,” but it is clarified in the subsequent correspondence between the treatibt. Walker
is a representative of Burch Corporation, whose role in this case is reimye.
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contractors and vendors involved in evaluating the damage to the Property, includiag Jame
Barnham of EMC" (Docket No. 74-ZEx. A).)

Also on July 22, 2014imperial Parkserved its Response to Pedtar’'sFirst Set of
Interrogatorieswhich states*At this time, the Plaintiff Imperial Park has not decided what
expert witnesses it intends to call at trial. Plaintiff reserves the right to call faesgas who
during the events of this lawsuit, prepared reports, etc., which are in the possesson of t
Defendant.” (Docket No. 74-3 (Ex. B) at p.)7 The Responsalsoindicates that attackd to it
areexhibis outlining the chronology of events supportingperial Park’s claims, citingp
documents, and @htifying participants' (Id. at p. 3.) Also on July 22, 2014, ReRserved its
Response to Perfstar’s First Set of InterrogatoriegDocket No. 74-4 Ex. C).) This Response
reference the exhibits attached to Imperial Park’'s Rasge, noted above, anmtlicatesthat
these exhibits idengfall persons with knowledge of ReRun’s casewell. (Id. at p. 2.) This
Response also statéReRun has not yet decided what expert(s) it intends to utilize at trial
(Id. at p. 5.)

On March 20, 2015, the court granted the parties’ Joint Motion For Extension of Time for
Several Deadlines of the Initial Case Management Order, whachong other things — moved
the deadline for the plaintiffs’ disclosure of expert witnesses and répdvtay 29, 2015, moved
the ceadline for defendants’ disclosure of expert withesses to August 20, 2015, and moved the

deadlne for depositions of expert withesses to October 30, 2015. (Docket No. 21.)

It is not clear from the record what role, if any, Tennessee Underwritbia tize events
giving rise to this action. This entity m®t listed in the July 31, 2015 letter from plaintiffs’
counsel to counsel for the defendaotgt/ining the expert testimony the plaintiffs intend to
present at trial

2 These exhibits to Imperial Park&esponse do not appear to be in the record.
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Theplaintiffs did notsupplement their Initial Disclosures discovery respors nor did
theyprovide the defendants with expert reports under Rule 26 prior to the May 29, 2015
deadline.

On July 31, 2015Bob Lynch,counsel for the plaintiffsyrote a letter tdvlichael Vetter,
counsel for the defendants. (Docket No. 74-5 (Bx) Thisletter indicatsthat Mr. Vetter had
previously accused Mr. Lynch of violating the case management order bgnebt diisclosing
experttestimonyand that Mr. Vetter had, therefore, demanded that Mr. Lynch agree to continue
thetrial.™® (Id. atp. 1.) The letter themoeson to assert that th#aintiffs’ fact witnesses “who
may be experts since they prepared reports, etc.” were disttogexildefendants through
interrogatories antlad beenliscussd throughouthediscoveryprocess. The letter then
reference an agreement between the parties to extend the deadlines in the case management
order* and suggesthat, because the defendants fifleeir summary judgment motions early,
the plaintiffs need additional time to reflect on potentialeekpitnesses(ld.) Finally, the
letter provides an updated list of witnesses that the plaintiffs intend to call at tript@andes a
summary of what they will testify to batates: “None of the above witnesses are experts
pursuant to Rule 26(a)(2)(B) and | am not required to prepare a written repegiiasd under
the rule. Rather, these witnesses are at least withesses under Rule(85(ay{#2¢h only
requires a written report from me concerning the subject matter on whiclittiesses are

expected to present evidence under the Federal Rules of Evidence and a summagctsd the f

13 This prior communication does not appear to be in éeend andit is not clear if it was a
written communication or took place in the context of a telephone or in-person conversation.

4 No agreement to exteritle plaintiffs’ expert disclosure deadline beyond May 29, 2015
appearsn the record.



and opinions to which the witnesses are expected to testify. Please consiegethis be that
written report. However, | do reserve the right to ameratldadditional testimony and/or
documents after | have completed discovery. All of the information, oral andrwifitbm

which these witnesses will provide testimony have been available to the perteshe

evidence was created or produced during &isco There is no outside evidence from an
outside expert, at least with respect to the Plaintiffs’ cd$erefore, | do not see why we cannot
complete all of our work by December 31, 2015. Accordingly, | would request thzdgbe
management order l@xtended for all trial preparations until December 31, 20{8. at 5.)

The list identifies the following witnessego are intended to offer expert testimony on
behalf of the plaintiffs1) Mr. Honeycutt of Honeycutt Engineering (who, accordinth®letter,
will testify only as to opinions contained in the the engineering reports hegadapahis case
and which were provided to the defendants during the adjustment process and again during
discovery); 2Mr. Garrison (whothe letter notes, “wganot hiredo assist the Plaintiffs in
litigation” andwill testify only as to the report he preparegardingthe work to be done to the
Property and the costs of such work, as shared with the defendants prior to the comenteate
this action in the course of adgting the claim); 3)eff Coyne of Donan Engineering (who will
testify as to the Donan Report aspecifically,“its recommendation that a structural engineer
was needetb fully assess the damage to the building))Mr. Westof Fresh Stdr(to testify as
to the several estimates he prepared, including the $2.9 million estimate, &t that the
scope of work prepared by Mr. Reddington was unreglalliopinions which the letter claims

are contained in Mr. West’s deposition testimony)J&neBarnham of EMC (to testifgbout
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the EMC proposal that was given to the defendants in the course of adjusting the'tBjiv}.
Luna (o corroborateMr. West's edtate as to the damages to thiederty in excess of $3.2
million, to testifyas to the damages tize plaintiffs’ businesss— as both the co-owner of the
businesses and a Certified Public Accountant (“CPA”) —, and to testify as to how ReRun ha
mitigated its damages by shifting its operatjpasd?7) John Lenahan (again to corarate Mr.
West's testimony and testify as to the claims adjustment procésduding putting together
the $2.9 million loss estimate with Mr. Garrison, his willingness to begin work on ther§rope
and the damages to the plaintiffs’ businesses

Thelist also names son@herwitnessesspecifically noting that the plaintiffs dwot
actually consider therto be expertvitnesses at all. These includg:Mac Finley (who will
testify about conversations in which the parties agreed that ReRun wolddts@gerations in
order to store items from the damegmortions of the Propertyhile the adjusters evaluated the
damageand prepared for construction); 2) Bud Zander (who will testify as tonecassisted
Imperial Park in procuring aengineeing repat from the defendants); 3) Kate Wilkinson
(whose testimony iaot specified); and) Jim Crofts (who will testify as this role in adjusting
the claim). (Id. at 35.)

The list further includeEric Eitzen (vho works for Robins & Morton and whose
testmony is not specifiedas hehas not yet been deposed) and Burch represent@liyes

Walker and Brian Houser (again with testimony unspecified, and who have noeget be

15 The letterclassifiesMr. Coyne Mr. West, and Mr. Barnhaas “agents’df the defendants,
apparently alluding to the fact that they were retained by Mr. Crofts eantytbe adjustment
process, and asserts that their testimony, therefonstitutes party adssiors. Whether the
statements of these witnesses will be admitted into evidence as admissiorfsegietdalRule of
Evidence801(d)(2) is for another day.
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deposed. Finally, the list namedefendants’ agent Robert Massasowell as twaondividuals

who have been proffered to offer testimony on behalf of the defendants, Greg Martin and
Michael Reddingtort® Mr. Martin’s and Mr. Reddington’s testimony in this matter is discussed
in much greater detail in the Prior Exp@fitnessOpinion. (Docket No. 81.)

On August 4, 2018Vir. Vetter responded by letter to Mr. Lyncimdicating that he did
not agree thatir. Lynch’s July 31, 2013etter constituteshe required expert disclosures under
Rule 26 ,becausenot only did the May 29, 2015 deadline for the plaintiffs’ expert disclosures
pass but also the July 31, 2015 letter did not meet the Rule 26 crit¢Backet No. 74-8 (Ex.
G).) The letter specifically references that the plaintiffs have “several exphd it appears
[they] intend to call to testify about their opinions as to engineering issuaesyabnstruction
cost/construction knowledge, accounting issues, and other areas of opinion/expédise.p.
3.) The letter also mentiortkatMr. Vetterhad earlier requested thaetplaintiffs agree tan
extension for the deadline ftredefendants’ expert disclosures, along with other deadline
extensions and a revised scheduling order, but thaairiffs had failed to respond.d( at p.

1.) The letter themndicates thathe Burch representative depositions would be scheduled “when

1% The letter also indicates that Mr. Lynch does not believe Mr. Martin is antexmuiar the
Federal Rules and, indeed, the court held in the Prior BEWigressOpinionthatMr. Martin

may not provide expert testimony in this matter. (See Docket No. 81 at plHsIgtter also
states that the plaintiffs believe that Medlington is an agent of the defendants. Again, while
this determination is for another day, Mr. Reddington does appear to be offeringngstim

this case only to support the defendants and, therefore, cannot be construed assl plaintif
expert.

71t is not entirely clear from the letter whether Mr. Vetter takes the position thptaimtiffs
were required to provide written expert reports for their proposed witnessesRurheler
26(a)(2)(B) or agrees that the plaintiffs were required simply to pedhiel subject matter of the
testimony and summary of facts and opinions under Rule 26(a)(2)(C) but stiidsede July
31, 2015 letter to be inadequate.
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it was convenient to do so.”irfally, the lettemotes that Mr. Vetter is working on his owrpert
disclosures, pursuant to the August 20, 2015 deadline, but that the plaintiffs’ “non-destiasu
hampered [his] ability to respond to [their] disclosures and make some of [his{’cma’

offers “if you wish to rethink pushing back some of the scheduling order deadlines and the trial
date, please let me know immediately and please send ropa@spd revised scheduling order so

| can discuss it with my clients. | will not agree to me making my expert disekand then

giving you additional time to make yours after | have donk @d. at p. 4.)

On August 7, 2018\ir. Lynch wrote back tdr. Vetter,reiterating that none of the
plaintiffs’ withesses “were selected to give expert testimony as a witngssther they have
direct evidence that is relevant in this cas@bocket Nos. 74-9 (Ex. H) at p.)1This letteralso
indicatesthe plaintiffs’ position thathe defendants are not prejudicley the lack of expert
disclosures and specifically mentions that the defendants had already been prawiddicbiv
the materials outtiing the opinions of Mr. Honeycutt, which were exchanged in discdvery.

(Id. at p. 1.) The letter also indicates thatittaches copy of Benton Garrison’s resume and
adds that Mr. Martin identified Mr. Garrison as having provided some of the bid informiati
Martin used in hisadjustment of the claim(ld. at p. 2.) Finallythe letterstates: “I am confused
as to why you continually maintain that these witnesses are expensédioa definition of

expert is one who will help the jury understand the evidence. This information is not an aid to

the jury, but direct evidence about the events that occurred in this lawsuit. Howdwey,afe

18 The letter specifies that these responses might include defendants’ olsjeztiome of the
plaintiffs’ witnesses under Rule 702.

9 The Honeycutt engineering reports referenced inetierlappear to be contained in Docket
No. 74-10 (Ex. H-1). They include discussions of damage tBribygertyand recommendations
on how to rebuild, includingedailed drawings.
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determined to be experts, you have their disclosures, which you have had alfal@dg.” The
letter also states that the defendamtsnot prejudiced by latesglosures of Mr. Benton and Mr.
Garrison because not only did the defendants have their reports fromeft@ei claim was
being adjustedbut both othese witnesses were namedha complaint, thenitial disclosures,
and thesummary judgment pleadiagandthe defendantsad over a year to depoisk.
Honeycutt and Mr. Garrison bbad chosen not told{) Finally, the letter rejects the
continuance of the trial(ld.)

On September 4, 2015, Imperial Park filed a Motion to Exclude the Expermdpgts
of Greg Martin, Michael Reddington, and Jamey Watson (Docket No. 59), to thiich
defendants filed a Response in opposition (Docket No. 62)ngmerial Parlfiled a Reply
(Docket No. 66) along with the supporting Declaration of Benton Garrison (Docket No.r67). O
September 29, 2015, with leave of court, the defendants filed a Response in Opposition to the
Reply, seeking to exclude Imperial Park’s Reply on procedural granti® exclude the
supporting Declaration of Benton Garrison on the ground that he was not properly disclosed as
an expert witness(Docket No. 72.)The Prior ExperWitnessOpinion, which granted in part
and denied in part this motion, did not relytbe Declaratia of Benton Garrison, and the court
postponedhe defendantargument that Benton Garrison was not properly disclosed as an
expert withesswhich was to be addressed in the instant opinion. (See Docket No. 81 at p. 9, n.

11.)

Y The court notes that there appears to be some inconsistency in the plaintiffs’ pasition, a
expressed in the correspondence in the record, as to whether their witnesdindindr.
Garrison and Mr. Honeycutt) will be proffering expestimony that requires at least Rule
26(a)(2)(C) disclosures, or whether these witnesses will provide lanaoastonly.
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On September 16, 2018lr. Lynch sent another letter to Mr. Vetténdicating that
addtional handwritten notes, call logand timesheets belonging to Mr. Honeycutt had been
discovered and added to the “Discovery Dropbox” for defendants to access. (Docket No. 74-11
(Ex. I) at p.2.) The letteralsostates that Mr. Lynch was confused astby thedefendantslid
not disclose Mr. Honeycutt or Mr. Garrison as expert witnesses, because gon&@ctober
4, 2013 estimate is “based on” the Honeycutt engineering reports, and because Mr.sNatson’
estimates identify Mr. Garrison and Mr. Lenahan as having obtained manyusfdéeying
subcontractor bids incorporated into Mr. Watson’s final estimatke.ai p. 2.) The letter then
goes on to indicate that it is attaching the Declaration of Benton Garrison under Rul
26(a)(2)(D)(ii)** with the intent that the plaintiffs will call him as an expert witness to rebut the
proffered expert disclosures of Mr. Martin, Mr. Reddington, and Mr. Watddr). §pecifically,
the letter indicate that Mr.Garrisonwill opine on the differences between Robins & Morton’s
March 1, 2013 estimate and its final October 4, 2013 estimate that is the subject aitsomnd/
expert opinion. Ifl.) The letter states, however, that the plaintiffs do not concede that Mr.
Garrison is a Rule 26(a)(2)(B) expert witness ftwom a full disclosure is requiredecause he
has not been retained as a paid litigation expert but, rather, is “an industmedezragiarged by
Imperial Park with the construction of the replacement of the manufacturihtyfand that the
notes of Mr. Garrison’s activities on behalf of Imperial Park have been aeditabéfendants
through discovery from “the very beginning of this litigationldl. The letter also states that

Mr. Garrison did not authorize Mr. Watson to use his “professionally obtained bids and/or

L Rule 26(a)(2)(D)(ii) states that expert testimony “intended solely toartintror rebut
evidence on the same subject mattentdied by another partynder Rule 26(a)(2)(B) or (C)”
must be disclosed “within 30 days after the other party’s disclosure.”
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estimates in the Defendants’ expert opinion concerning the replacemerg obSicober 4,
2013.” (d.) Additionally, tke letter indicates that litas attached a chart of Imperial Park’s
damages as of the date of tra@d four chés, reflecting Re Run’s damages as calculated by Ms.
Luna from ReRun’s tax returns (indicating that moghefte returns had already been disclosed
to the defendants and that the defendants had already deposed Ms. Luna about ReRurss damage
and how they would be calculated, but also supplementing the 2014 tax return that had only
recently become availablefld. at p. 3.5

Mr. Garrison’s resumeattached to the September 16, 2015 latteicates that he has an
educational background in industrial engineering and that he has worked as an irahdtrial
contract enginedior more than 25 years, including work as a project manager for large
construction projects. (Docket No. 74-11 (Ex. I). at p142- Mr. Garrison’s [Bclaration also
attached to thketter, states that he was retained by Mr. Lenahan in January of 2013 as a project
manager/construction consultant to review the Honeycutt engineering aedasbtain and
evaluate estimates for replacing the damagetons of the Property.ld. at p. 6-7.) His
Declaration alsancludes his opinions atihe Fresh Start estimates from the fall28f11,the
scope of work report circulated by Mr. Reddington in his request for bids from corgract
(specifically, Mr. Garrison opines that this scope of weyort was inadequate and lacked
necessary specificationg)nd the estimates from Robins & Mort@pécifically,his opinion that
these estimates were incomplete and inaccuaatthey were missing elements necessary to fully
replace the damaged portions of the Property and they contained freezer panels aistierask s

that were not approved by Imperial ParKd. at p. 7-9.) Finally, Mr. Garrison’s Declaration

2 These attachments do not appear to be in the record.
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contains his opinion thahat the total replacement cdst the damaged portions of theoperty
is in excess of the insurance policy limit of $3.2 milliodd. at p. 10.)

On October 2, 2015, the defendants filed the pending Motion to Exclude Plaintiffs’
Experts/Preclude Plaintiffs from Presenting Expert Testimony At Trial (Dd¢e74) for
failure to properly disclose any expert witnesses pursuant to the aag€snanagementders,
to which the plaintiffs filed a Response on October 12, 2015 (Docket No. 79).

Also on October 2, 2015, the plaintiffs filed a Motion for Extensioifiofie to Complete
Discovery and/or Produce Evidence for Trial, wheglecifically referenced extendingtil
December 31, 2015 the deadline for expert depositions as well as for the plairddfsosd-ric
Eitzen of Robins & MortonClyde Walker and Bria House of Burch Corporatioand—for
purposes of determining any punitive damages — the defendants’ Presidents and[@it®est
No. 73.) On October 6, 2015, following a telephone conference with the parties, the court
entered an order granting theupltiffs’ motion with respect to all requests except for the
punitive damages deposition of the defendants’ CEOs. (Docket No. 78.)

LEGAL STANDARD

Under Federal Rule of Evidence 702, expert testimony is defined as follows:

A witness who is qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise if: (a) the expert's
scientific, technical, or other specialized knowledge will help the trier btdac
understand the evidence or etermine a fact in issue; (b) the testimony is based

on sufficient facts or data; (c) the testimony is the product of reliable jpliesci

and methods; and (d) the expert has reliably applied the principles and methods to
the facts of the case.

In addition, lay testimony may contain certain types of opinions without expert desigri#ition:
the witness is not testifying as an expert, the witness’ testimony in theofawpinions or

inferences is limited to those opinions or inferences which are (a) datibaaed on the
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perception of the witness, (b) helpful to a clear understanding of the witnegsbtesor the
determination of a fact in issue, and (c) not based on scientific, technical, csptbelized
knowledge within the scope of Rule 702.” Fed. R. Evid. 8@#&;alsdHarris v. J.B. Robinson
Jewelers 627 F.3d 235, 240 (6th Cir. 2010) (“The modern trend among courts favors the
admission of opinion testimony provided that it is well founded on personal knowledge and
susceptible to specific creexamination.”) The Sixth Circuit has held that an opinion that is not
based on knowledge beyond that of an ordinary juror or on reasoning beyond that familiar in
everyday life may be admissible without expert designatid®. v. White492 F.3d 380, 401
(6th Cir. 2007) (upholding admission of lay opinion testimony by witnesses in a Meflazde
case who directly participated in auditing the transactions at issue that certamacto
contained a significant profit margin which rendered them unreasonable,” wiggputimg
expert designation, but holding that testimony about how the Medicare systemmgekeral
and what certain terms mean was expert testimony that required expertajaths). The
Whiteopinion also stated that “[t]he distition is far from clear in cases where . [.] . a witness
with specialized or technical knowledge was also personally involved iacheaf
underpinnings of the caseltl. The opinion then explains that “the Federal Rules of Evidence
distinguish between lay and experstimony notwitnesses One witness may properly offer lay
testimony and, at the same time, may be precluded from putting forth expert tgstingorat
403 (emphases added) (internal citations omitted).

Under Rule 2@)(2)(C) patties must preide expert witness disclosures, even for
witnesses who are not retained or specially employed in the course oblitjghese disclosures
include, at a minimum, “(i) the subject matter on which the witness is expectedentpres

evidence nder Federal Rule of Evidence 702, 703, or 705; and (ii) a summary of the facts and
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opinions to which the witness is expected to testifilith respect texpert witnesses who are
retained or specially employed, the disclosure must be accompanied bjtéa vaport
prepared and signed by the witness” that includes the bases for the witnessissoétits
relied on, and the witness’s qualifications and prior expert testimony, amongpéuogic
itemized information.Fed. R. Civ. P. 26(a)(2)(B)Under Rule 26a)(2)(D),the timing for initial
expertdisclosuress to be set bygourt orders; expert rebuttal testimony mih&n be disclosed
within 30 days of the disclosure of the testimony it rebuts, absent a court order to theycont
“If a party fals to provide information or identify a withess as required by Rule 26(a) or
(e), the party is not allowed to use that information or witness to supply evidenceobiom, it
a hearing, or at trial, unless the failure was substantially justified arnsléss.” Fed. R. Civ. P.
37(c)(1). A showing of harmlessness for this purpose requires “an honegenoistthe part of
a party coupleavith sufficient knowledge on the part of the other partgdmmer v. Davjs317
F.3d 686, 692 (6th Cir. 2003) (c¢ig Vance v. United State$999 WL 455435 at *5 (6th Cir.
June 25, 1999)). Under Rule 37, the district court retains discretion to fashion a renfedle fo
26 violations §ee Roberts ex rel. Johnson v. Galen of Va, 825 F.3d 776, 784 (6th Cir 2003))
ANALYSIS
It is clear from the record that the plaintiffs have not retained any experssge
specificallyfor the purposesf litigation. It is also clear from the plaintiffs’ Initial Disclosures
and the subsequent communications between the parties about testimony to be offexed by t
plaintiffs at trial, howeverthat the plaintiffs intend to call withesses with expertise in various
areas of engineering and construction and that their testimony will contaasiasdene opinions

based on this expige that require expert designation and are subject to the Rule 702
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requirement$® Moreover, these opiniomsay be critical to assisting the jury in understanding
the complicated issues in this trial, including the issues raised in the vapouss gepared by
these witnessds the course of adjusting the plaintiffs’ insuraictaam. Before reaching the
primary question of whether such testimony should be precluded due to the plaingéffetall
failure to comply with Rule 26 requirements and thert®gase management orders, the court
first turns to the question of which portions of the plaintiffs’ withnesses’ pexdfegstimony are,
in fact, expert opinions.

l. DISTINGUISHING PLAIN TIFES' EXPERT TESTIM ONY

As discussed more fully in the Prior ExperititéssOpinion (Docket No. 81), which
looked at the questioof what qualifies as expert (versus lay) testimaityr respect to three of
the defendants’ proffered witnesses, this can be a diffjadstion to answeavhere witnesses
are providing a combination of lay and expert testimdhis clear that the plaintiffs’ counsel’s
July 31, 2015 letter to counsel for the defendants, which purports to contain the plaintgfs’ Rul
26(a)(2)(C) expert disclosuras,overly inclusive and referenstestimony tlat does not require
expert disclosure or expert designation. (Docket N {8x. D).) First,John Lenahan’s

testimony regardingvhat happened during the claims adjustment process, including his

23 The court notes that, at this time, the defendants have not raiseladienges to the
qualifications of these witnesses or to the reliabititghe methodologietheyusedin forming
their opinions and, therefore, the court will not conducomplete analysis of the admissibility
of theseopinions under Rule 702Moreover, the court’s instant opinion does not preclude the
defendants from raising any such challenges prior tq trtaldoes this opinion address any
other potential grounds for excluding expert or lay testimongneplaintiffs’ withesseghat

may be raied by motionsn limine or by objections at trial. This opinion addresses only the
defendants’ argument that certain proffered testimony by the plaintiffédshewxcluded as
expert testimony that was not properly disclosed pursuant to Rule 26 amditt'e case
management orders.
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communications with the defendants and others involvedaltuating the damage to the
Property and his retention of Benton Garrisergll lay testimony* as is his testimony
regarding losses to the plaintiffs’ businesSeSimilarly, Ms. Luna may providestimony on
the same topicthatis also lay testimonydespite the fact that Ms. Luna is a CPA, the record
contains no indication that the plaintiffs intend to have her offer testimony to edhegtiry on
accounting principles or otherwispply her expertise to clarify a factual dispute at issue related
to accounting. Rther it appears thatls. Lunawill simply recount hepersonaknowledge of
the businesses’ financial condition and her lay opinamt® the businesses’ losses that are based
on hercombined knowledge of accountipgnciplesand the operations of the businesses,
opinionsthatdo not require expert designationherefore, regardless of any statements the
plaintiffs may have made to the contrar,. Lenahan and Ms. Luna will not be providing
expert testimonyn this matter

Next, asthe plaintiffs’ counsel acknowledges in his July 31, 2015, letter, Mr. Finley and

Mr. Zander will be providing lay testimony only regarding communications theéwita the

*To the extenthatthe plaintiffs have indicateithatthey would like Mr. Lenahan to corroborate
some of the construction estimates or engineering reports at issue esthishe court construes
this to mean that heill offer testimony to corroborate when he receitrezse materialg4o

whom he forwarded themmhetherhe provided certain information to the people who prepared
them, andvhetherhe relied on thenn his negotiations with the defendants, all of whicdgan
—is lay testimony. There is no evidence in the record to indicate that Mr. Lenahamyha
expertise in construction or engineering that would render him qualified tceaffert opinions
regarding the accuracy or reasonableness of any enginegrartsrer construction bids, or their
compliance with industry standards. Therefore, the court does not construe thisplainti
disclosures to indicate that Mr. Lenahan will provide any expert opinions of thie @ad notes
that such opinions would likely be inadmissible under Rule 702.

2> Some of this testimony may include lay opinion testimony under Rule 701, based on his
personal knowledge of the business
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parties and other individuals involved in this case. There is no way to constaudbjine matter

of this testimonyto contain expert opinions. The July 31, 2015 letter also names Ms. Wilkinson,
Mr. MassaroMr. Martin, and Mr. Crofts, all of whom participated in the adjustment of the
plaintiffs’ claim on behalf of the defendant§heir testimony regarding their activities in
adjusting the claim ialso entirelylay testimonyalthough it may include lay opinion testimony
regardingheir beliefs about the reasonableness of reports they received at the tinveriney
adjuging the caim. To the extent that Mr. Massaro, Ms. Wilkinson, Mr. Martin, and Mr. Crofts
have gqualifications or experience in the insurance industry, the court notestmsistent with

the Prior ExperwitnessOpinion, particularly in its discussion of Mr. Martin (see Docket No. 81
at pp. 17-18) — no expert testimony based on insurance industry standards will bedadrhte
case as there is no indication that this type of expert testimony would be helpful toythear

are ultimately responsible for impreting the insurance contradtloreover, Mr. Massaro and

Ms. Wilkinson are agents of the defendants, and there is no indication that theyrgrevaya
providing testimony, lay or otherwise, on behalf of the plaintiffs. And Mr. Mastpraoviding

lay testimony on behalf of the defendants only, as discussed more fully in the Pridr Expe
WitnessOpinion. Similaly, the July 31, 2015 letter also names Mr. Reddington, who will be
providing lay and expert opinion testimony on behalf of the defendantdlanEitzen® who
works for Robins & Mortoralongside Jamey Watsd@who is also providinday andexpert

testimony on behalf of the defendantslhese witnessedo not qualify as plaintiffs’ experts, for

26 While Mr. Eitzen has not yet been deposed, it appears from the record that tliésplasit

to depose him about the same subject matter and opinions contained in the Robins & Morton
report that will be the basis of Mr. Watson’s expert testimony. There is natiodicn the

record that Mr. Eitzen holds opinions counter to Mr. Watson’s, which the plaintiffs irdgnd t
forth on their own behalf.
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purposes of Rule 26 disclosures or otherwisaphbi by virtue of the fact that the plaintiffs will
elicit crossexamination testimony from them regarding their expert opinions on behalf of the
defendants. Accordingly, none of the witnesses listed in this paragraph will be proxigang e
testimony orbehalf of the plaintiffs.

With respect to Mr. Walker and Mr. Houser of Burch Corporation, whom the plaintiffs
have not yet deposed, there is insufficient information in the record regarding howaitiiéfl
intend to use this testimony. Certainly, these witnesses may provide lay testinoariytredor
preparation of bids in this case. It does not appear, however, that their bids wergvithlthe
position taken by the plaintiffs and, therefore, it does not appear that their work prodagiscont
expert opinions to supportéhplaintiffs’ case but, ratherlike with Mr. Reddington and Mr.
Eitzen—the plaintiffs would be cross-examining them on the opinions contained in their bids.
Accordingly, they, too, will not provide expert testimony for theigiffs at trial >’

Finally, the court finds that the proposed testimony of the following individuals do
contain expert opinions on behalf of the plaintiffat the plaintiffs intend to put forth at trial:

Mr. Garrison Mr. HoneycuttMr. West,Mr. Coyne, andIr. Barnham?® Specifically, it appears

that the plaintiffs intend to have these witnegseside the opinionghat are contained in their

2" In the event that these witnesses may have other opinions that would support tifis plaint
however, it would clearly b®o latefor the plaintiffsto introduce those opinions for use as
expet testimonyat this stage in the case, whérere has been nothing about any such opinions
disclosed in the record to date.

%8 The defendants argue in their briefing that they are prejudiced by thevtdngee of expert
witnesses now proffered by theapitiffs, citing the lengthy list of withnesses contained in the
July 31, 2015 letter. As indicated herein, however, it is fiméyof these witnesses whose
proposed testimony actually contains what the court finds to be expert testiiongover, as
noted below, the plaintiffs will be precluded from offering any additional gxpstimony
beyond what has already been disclosed and identified in this opinion.
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reports prepared in this matter (Mr. Garrison’s scope of work and compilectestonwork to
be done on the Property, the Honeycutt Engineering report and attached drawingteaatsma
the Fresh Start biincluding the bid for $2.9 million that was based on the Honeycutt
Engineering report, the Donan report that indicated the need for a structuraketgine
participate in the determination of teeope of work on the Property, and the EMC proposal for
performing the structural engineering work) as well as any opinionssaggde explain to the
jury how these reports were prepared. With respect to Mr. Garrison, the plailstfistend to
have him provide testimony specifically rebutting the expert opinions provided by Mr.
Reddington and Mr. Watsaergarding their work product The plaintiffs hae not indicated
that any of these witnessegher than Mr. Garrisonyill be providing rebuttal testimony or
otherwise offering opinions about work product aside from their 8whhe court notes that
these witnesses will also clearly be providing lay testimony regarding tred acants that took
placeandthe communications they had during the time they were participating in the claim

adjustment process. While not before the court at this time (see supra n. 25), taésomotes

29 The Garrison Declaration indicates that Mr. Garrison will also testify degawhether the
scope of work should include replacement of the original types of storage rackeezat fr
panels that were in the building prior to the storm or if those items should be repldcetbva
up-+to-date materialsAs indicated in the Prior ExpeWitnessOpinion (Docket No. 81 at p. 21
this testimony contains bot#dmissible lay testimomggarding what the parties agreecial
inadmissible opinion testimony about what was required by the insurance contract.

%0 The court notes th#lhe plaintiffs have indicated that Mr. West will testify that Mr.
Reddington’s scope of worleportwas unrealistic. Mr. West, howeves,not an enginedike

Mr. Reddington butrather is a contractor who worked @meparing estimates, at least one of
which was intended to be based on Mr. Reddington’s report. His opinion regarding Mr.
Reddington’s report, therefore, is not an evaluation of Mr. Reddington’s report from an
engineering perspective but an explanation of how he perceived Mr. Reddington’ swegrort
he was workag with it to put together his estimate. This is lay opinion testimony that will be
part of Mr. West’s recounting of his process of putting his bids together.
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that— in keeping with the Prior ExpaiitnessOpinion —these witnesses will not be permitted
to offer expert testimony that is outside of their respective fields oftesgeancluding opinions
about how to interpret the insurance contract that is at the heart of this action.

[l Rule 26 Violations

The court now turns tdeé question of whether the plaintiffs’ expert testimony identified
above is admissible or, as the defendants argue, should be excluded due to the plaimtéfs’ fa
to timely disclose these opinions in violation of Rule 26 and the court’s case management
orders™!

As an initial matter, the court finds that, because these witnesses were netretdine
course of litigation, thelaintiffs wereonly required to provide disclosures under Rule
26(a)(2)(C)* Nevertheless, the plaintificlearly violated Rle 26 and the court’s orders by not
providing these disclosures prior to May 29, 20D&spite references by the plaintiffs to

agreements between the parties, there is absohaétyng in the recorthat constitutes an

31 The court notes that, while tdefendantsmotion is styled as a motion to preclude all ekper
testimonyon behalf of the plaintifigthe defendants only explicitly referertbe testimonyof

Mr. Garrison, Mr. Honeycutt, and Ms. Luna (who, as indicated above, will not acteally b
providing expert testimony in this mattetNevertheless, the couwrbnstrues the motion as one
to exclude all of the plaintiffs’ expert testimony, which for the reasons egaldierein, is
limited to those expert opinions from the July 31, 2015 letter identified above.

%2 The court notes that the defendants similarly intend to provide expert testiroony fr
witnesses who were involved in the underlying events giving rise to this antionhe were not
specifically retained in the course of litigativir. Reddington and Mr. Watsonjet the
defendants chose to provide more complete disclosures under Rule 26(a)(2)(B).
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agreement between the partiesdleine a court ordetp extendhe deadline for the platiffs’
expert disclosures beyond May 29, 2315.

Nevertheless, the court finds this violation to be harmless and, therefore, wkthamtee
the plaintiffs’ expert testimony on this grourfd First, there appears to be some confusion by all
the parties in this action as to what qualifies as expert testimony. Next, it ajhpedinere was

at leastsome misunderstanding regarding the agreements between the asitieie were

3 The plaintiffs’ briefing references their Motion For Extension of Time to fleta Discovery
and/or Produce Evidence For Trial (Docket No. 73), which the court subsequentgdgrant
(Docket No. 78). This motion (and the corresponding order), however, address only the
extension of time for certain depositions and does not at all implicate the deanlieegdrt
disclosures, which had already long since passed at the time this motion eva$tigeplaintifs
also mention a “gentleman’s agreement” with the defendants reached in July 20%aibut, a
thereis no documentation in the record to confirm any such agreemdranyway, July of
2015wasalreadypast the point in time when the plaintiffs’ expeddaosures were due.
Nevertheless, the court accepts that there may have been some confusion betpasieshas
to whether there would be an agreement reached regarding the plaintifi’dgplesures.The
court will not address in this opini@ry of theallegationsn the record regarding the parties’
negotiatiors around continuinthe trial or extenahg other deadlines aside from the deadlines for
the plaintiffs’ expert disclosures. Moreover, the court is not sway#us opinionby
allegations that the plaintiffs have not cooperated with the defendants’ requests igénds e
the defendants were dissatisfied with theggotiationsvith the plaintiffs theywerefree to
move the court for any extensions they dednecessary.

*In addifon to arguing that the plaintiffs’ Rule 26 disclosures were untimely, the dhgien

also argue that the plaintiffs are precluded, under Local Rule 3f@1iproffering more than
three expert or character witnesses without the prior approval of thedga. It is not entirely
clear that this rule applies with equal force to experts who are also laassgsn Regardless, the
court finds that thelaintiffs’ proffered expertestimony is critical to the jury’s understanding of
the complex facts assue in this case, including the jury’s understanding of the plaintiffs’
witnesses’ own work product, which played a critical role in the adjustment afdtheance

claim. The court, therefore, will not exclude this testimony pursuant to Rule 39.8pettee

of whether the plaintiffs violated Rule 26 or the court’'s case management ordénsfailed to
properly move the court for admission of expert testimony from more than thresssas.
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ongoing negotiations and tdeadlinedor other pretrial preparations were in fluX.

Accordingly, the court finds that the plaintiffs’ violation of the expert disclosi@adline was an
honest mistaken the context of a complicatditigation, rather than an act of béaith. Next,

the court finds that the defendants are not prejudgdtie plaintiffs’ delay in disclosing their
expert testimony. As outlined above, the expert testimony by the plaintiffs'saadocuses

on work producthatwas disclosedb the defendants nohly in the course of litigatigrbout

during the course of adjusting the insurackeém and formed the basis of the disputes between
the partieseven before litigation had commenced. Moreosiénf thesewitnesses were listed

in the plainiffs’ Initial Disclosures. The defendants are, by this time, more than sufficiently
familiar with the content of these opinionsheldefendants’ argument that they were prejudiced
by having to make their own expert disclosures without first receivinglaniffs’ expert
disclosures is disingenuous because, not only did they receive the plaintiffs’ digplesires

by letter on July 31, 20£8— several weeks before their own disclosures were-due,alsq all

of the opinions contained therane,again, opinions that are found in the witnesses’ work

% The plaintiffs also argue that their failure to provide expert disclosurbgpy9, 2015 is
justified by the fact that the defendants filed summary judgment motions eaheautticipated
by the case management ord&s the defendants point out, their summary judgment motions
were not filed until the evening of the day the plaintiffs’ expertidsires were due to be
served. Moreovethe plaintiffsnot only failed to serve their disclosures on that dayatsat
failed to request an extension of titeedo so.

% The exception is Mr. Garrison’s rebuttal opinions, which were provided to the defendants on
September 16, 2015, within 30 days after the defendants’ August 20, 2015 expert disclosure
deadline. The defendants argue that Mr. Garrison cannot be construed as a righesisl w
because thplaintiffs did not timely disclose any experts by May 29, 2015 and, therefore, there is
nothing to rebut. This argument is nonsensical. Obviously, Mr. Garrison’s testigtrngthe
opinions of thedefendantséxperts.
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product, of which the defendants are already well ai/arlso, these witnessdsaveeither
been deposebly the defendants already canstill be deposed before the December 31, 2015
deadline®

Finally, to ensure that the defendants will not be prejudiced, the court notdsethat
plaintiffs will not be permitted to offeanyexpert testimonypeyond that outlined in this
Memorandum, including — as noted abovany testimony that may come out of thepositions
that have not yet been takehhis includes testimony by witnesses who may have been listed in
the plaintiffs’ Initial Disclosures but who were not subsequently included in the81uR015
letter to thedefendants Additionally, because of the apparent confusion caused by the parties’
negotiations and the delayed filings, well as the complicated distinction between lay and
expert testimony in this matter, the defendants will be permitted to notify the ptaoitdhy

rebuttal expert &imony they wish to offer at trial within 30 days of the issuance of this opinion.

37 Similarly, to the extent the defendaatgue thathe disclosures contained in the July 31, 2015
letterwere insufficientunder Rule 26, the court finds that, even if the disclosures were not styled
SO as to provide a summary of every opinion, this is not harmful to the defendaimslicAted

above, the court construes the disclosures to indicate that these wittestsaeny(with the
exceptionof Mr. Garrisan's rebuttal testimony) will only provide opinisrcontained in their

work produt that has already begjvento the defendants, agell aswhateveropinionsare
necessary to explathatwork product — and the corresponding industry standards — to the jury.

% The defendants cit® several prior opinions by this cototsuggesthat thecourt should now
exclude the plaintiffs’ expest While the court is not bound by these opinions and the decision
of whether to exclude testimony due to a Rule 26 violation is a discretionary deeoma case-
by-case basis, the court notes that these prior opinions are anyway reaiggugisable. In all

of these cases, the court found that there was no reasonable explanation giveretmilthe d
violations and, perhaps even more significantly, that the other party had no notice wdrai§oe
the nature of the proffered expert opinions prior to the missed dea8k@seAdams v. Farbqgta
306 F.R.D. 563, 571-74 (M.D. Tenn. 201bpmazin v. Lincardnc., 2015 WL 454565&t *9-

12 (M.D. Tenn. July 27, 2015 ardison v. Wagstron2014 WL 7139994t *6-7 (M.D. Tenn.
December 12, 2014Fampos v. MTD Prods., In2009 WL 2252257 at *9-11 (M.D. Tenn. July
25, 2009).
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CONCLUSION

For the foregoing reasons, the defendants’ Mdtdaxclude Plaintiffs’ Experts/Preclude
Plaintiffs From Presenting Expert Tesony At Trial (Docket No. 74) Vil be denied The
plaintiffs will be permitted to offer at trial the expert testimony discussed in this kéehom

only. The defendants will have 30 days to serve the plaintiffs with disclosureg ex@ert

Mgt ry—

rebuttal testimony they wish to offer atadri

An appropriate order will enter.

ALETA A. TRAUGER
United States District Ju ge
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