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IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

ERICKA SOTQJ,
Plaintiff, No. 3:14-cv-00754
Judge Sharp

M agistrate Judge Holmes
JURY DEMAND

V.

NASHVILLE AQUARIUM;, INC.,

N N N N N N N N N

Defendant.

MEMORANDUM OPINION

Pending before the Court is Defendant iINalée Aquarium, Inc.’s (“the Aquarium”)
Motion for Summary Judgnmé. (Docket No. 48.) For the reass stated below, the Motion will
be denied as to Plaintiff's s@al harassment claim and grangesdto Plaintiff's retaliation,
gender discrimination, and pregnancy discrimination claims.

|. BACKGROUND

A. Facts'

Plaintiff Ericka Sotoj started work preag food at the Aquarium restaurant in
Nashville, Tennessee, on March 1, 2013. Sdkeges that her supervisor, Aquarium Executive
Chef Chavois Jerod Wilcher, sexually harassedibhang her employment. Sotoj contends that
Wilcher retaliated against her, and eventufitsd her, for refusing his advances and
complaining about this harassment. She alswermls that the Aquariudiscriminated against

her on the basis of her gender and pregnancy.

! Unless otherwise stated, all facts are undisputed and drawn from Defendant’s Reply to Defendant’s Concise
Statement of Material Facts and Response to Plairfiffisement of Additional Material Facts (Docket No. 65).
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1. Sexual Harassment

On March 9, 2013, around 8:15 or 8:30 am, Sotajti@ Wilcher’s office to retrieve an
apron and towels. Wilcher complained thawss “stressed,” and Sotoj offered him Tylenol
and a glass of water. While speakto Wilcher, Sotoj mentionethat she has children. Wilcher
told her that she was “very pretty” and “he couldell that [she] had kids.” Thereafter, Sotoj
alleges that Wilcher approached her agdfching for something on a shelf behind her, but
instead “he embraced [her] and tried to kiss [her].” (Docket No. 49-1, p. 15.) Sotoj believed that
Wilcher was trying to kiss her because he agpihed her in an usual manner, and because his
face was very close to hers. (ld. at 17-19.)ofSadleges that she pushed Wilcher away while
asking Wilcher why he did that, and Wilchespended by asking “if [she] liked him.”_(Id. at
17.) After this encounter, Sotoj left Wilcheoffice. Later that morning, Wilcher allegedly got
“really close” to Sotoj and asked heréarou afraid of me.” (Id. at 22.)

Around 9:30 am the same day, Sotoj went to the employee break room to call her
husband regarding their son. WHegatoj turned around at thackof the call, she discovered
that Wilcher had entered the break room. Balteges that Wilchegot “very close” and
touched her in a manner that led her to believedeetrying to kiss hego she pushed him away
with enough force to make him “back off.” Wler denies attempting to kiss Sotoj on either
occasion.

On May 12, 2013, Sotoj was assigned to cut vegesahla “tight” section of the kitchen.
Sotoj alleges that Wilcher passed by her holditrgyatwice that day: @ first time he rubbed
the outside of his hands against her chest, anddbond time against Hauttocks. (Docket No.

49-1, p. 37.) Sotoj was offended. In her brief, fomms that she repad this incident to



human resources, but she hasai@d any evidence in the recamsupport this contention.
(SeeDocket No. 65, p. 24.)

2. Retaliation and Human Resources Investigation

Sotoj contends that Wilcher retaliatedharst her after she refused his advances.
According to Sotoj, Wilcher was constantly resiag her about working fast to the point that
other employees noticed, but he did not ds th anyone else. (Docket No. 49-1, pp. 58-59, 63—
64.) Sotoj also contends thallcher unfairly criticzed her work. Sotoj claims that Wilcher
once required her to work later than otheptayees, and that he reduced her hours. The
Aquarium contends that anotHetchen manager algalked to Sotoj and other employees about
the need to speed up their work. The Aquaralso contends that another manager was
responsible for employee scheduling towardsetind: of Sotoj’s employment. Sotoj also had
another job that impacted her ability to watikthe Aquarium, though sheld Wilcher that she
was willing to quit her second job to work mdreurs at the Aquarium._(See id. at 10.)

The Aquarium has an “Unlawful Harassmepdlicy, and Sotoj received a copy of the
policy when she started at the Aquarium. Urttle policy, employees may report harassment to
the human resources department or to a supervi®ocket No. 49-6, p. 2.) In April, Sotoj
called the human resources department and exptrat Wilcher attempted to kiss her, then
retaliated against her for refusihg advances by harassing hboat the speed of her work and
giving more hours to other people instead of heemtihe work load was really low.” (Docket
No. 49-1, p. 42.) A few days later, Sotoj spokamcAquarium manager, Ingrid Diaz, to report
that Wilcher constantly told her to speed up\Wwerk and tried to kiss her. Diaz and Sotoj
reported the harassment to Aquarium Generaiddar Bill Dubuc. Diaz and Dubuc later told

Sotoj that there was no evidence to support hexrssanent claim, her “work was very slow,” and
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she was “not performing the way [she] should Bed that was the reason they were reducing
[her] time.” (Id. at 45.)

The Aquarium contends that Wilcher wasaiplined following an investigation of
Sotoj’'s complaint: he receivedwritten notice for “unprofesonal behavior” on June 3, 2013,
and he was required to attend an onfiagual harassment training course. (Seeket No. 49-

3.) Although Sotoj claims thélhese actions were taken in response to another employee’s
sexual harassment complaint, she cites no egalensupport this claim._(See Docket No. 62, p.
23.)

3. Termination

On May 24, 2013, a kitchen manager assigned Sotoj to prepare shrimp. This task
involved going into the freezer for up to five mies to retrieve supplies. Sotoj sneezed and had
watery eyes when she was in the freezer @nthe freezer door was left open, and she believes
that she has an allergy to the cold. Accordmthe Aquarium, Sotoj told Wilcher that she had
an allergy to the cold that prevented her fdomg this work. She also stated that nobody liked
to prepare the shrimp. Wilcher told Sotoj thlaé had to go home if she was not willing to
prepare the shrimp because that was the work that needed to be done. Sotoj clocked out and left
the restaurant; Wilcher consigelrthis job abandonment.

Sotoj claims that she was concerned albaarking near the freezer because of her
allergy and because she was pregnant. In hdsp8etoj asserts that she told Wilcher that the
freezer was a medical risk to her pregnanoycifat No. 62, p. 25); however, the only evidence
in the record indicates sldid not tell Wilcher that she was greant or that herefusal to prepare
shrimp was related to her pregnancy (Docket 85, pp. 30, 31, 34). Sotoj believes that Wilcher

knew she was pregnant because every day ikt {@weryone would touch [her] belly” and ask
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how she was doing with her pregnancy. (Dotket49-1, p. 53.) After her termination, Sotoj's
doctor provided a note stating tHdtis advised for her not tgo into the cooler/freezer area
during her pregnancy.” The doctor testified thatwrote the note because working near the
freezer caused Sotoj stress, not because it wasatigdiecessary for her to avoid the freezer.
(Docket No. 49-5, p. 11.)

After she left the restaurant, Sotoj cdlkbe corporate office’s human resources
department. (Docket No. 49-1, p. 54.) Sotoj wkgadly told to return to work the next day
and that there would be an investigation. (Dotke. 62, p. 5.) However, when she returned to
work, Wilcher and another kitchenanager told her that she was fired. She later received a call
from human resources stating that stz terminated for job abandonment.

B. Procedural Background

Sotoj sued the Aquarium for discrimination aethliation in violation of Title VIl of the
Civil Rights Act of 1964, 42 U.S.C. § 2000 egs€Title VII”), on March 17, 2014. (Docket
No. 1.) The Aquarium filed its Motion fummary Judgment on July 1, 2015 (Docket No. 48),
along with a Memorandum in Support (Docket B0), a Concise Statement of Material Facts
for which Defendant Contends there is no Geaussue for Trial (Docket No. 49), and six
exhibits (Docket Nos. 49-1-49-6). On AugbsR015, Sotoj filed her Response to Defendant’s
Concise Statement of Material Facts and RffimGtatement of Additional Material Facts
(Docket No. 57), a Response in Opposition téeddant’s Motion (Docket Nos. 56, 62), and
thirteen exhibits (Docket Nos. 59, 63). eTAquarium filed a Reply brief on August 26, 2015
(Docket No. 64), along with its Reply to Defendar@oncise Statement Material Facts and
Response to Plaintiff's StatemaaitAdditional Material Facts (Docket No. 65) and two exhibits

(Docket Nos. 65-1-65-2).



[I.  STANDARD OF REVIEW
Summary judgment is renderedevh‘there is no genuine ghiste as to any material fact
and the movant is entitled to judgment as &enaf law.” Fed. R. Civ. P. 56(a). Where a
moving party without the burden pfoof at trial seeks summary judgment, the movant “bears

the initial burden of showing &t there is no material issuedispute.” _Lindsay v. Yates, 578

F.3d 407, 414 (6th Cir. 2009) (citing Celotex @ov. Catrett, 477 U.S. 317, 323 (1986)). “Once

a moving party has met its burdef production, ‘its opponent mugb more than simply show

that there is some metaphysical doubt as tortheerial facts.” _Blizard v. Marion Tech. Coll.,

698 F.3d 275, 282 (6th Cir. 2012) (quoting Matstasklec. Indus. Co. v. Zenith Radio Corp.,
475 U.S. 574, 586 (1986)). The Court must “dedvreasonable inferees in favor of the
nonmoving party, and it may not Recredibility determinationsr weigh the evidence.”

Reeves v. Sanderson Plumbing Prods., Inc., 530 183, 150 (2000). “Reweng the facts in

the light most favorable to ¢hnonmoving party, the court mustindately determine whether the
evidence presents a sufficient disagreement tonegubmission to a jury or whether it is so

one-sided that one party mysevail as a matter of law.” Blizzard, 698 F.3d at 282 (internal

citations and quotations omitted).
A movant with the burden gdroof, however, must present evidence “sufficient for the
court to hold that no reasonalbteer of fact could find othethan for the moving party.”

Calderone v. United States, 799 F.2d 254, 259@#th1986) (citation omitted). The movant

“must show that the record contains evidendisfying the burden of persuasion and that the

evidence is so powerful that no reasonable junuld be free to disbelievie” Arnett v. Myers,

281 F.3d 552, 561 (6th Cir. 2002) (citation omitteBummary judgment in favor of the party



with the burden of persuasion “is inappropriateen the evidence is susceptible of different

interpretations or inferences bye trier of fact.”_Hunt v. Grmartie, 526 U.S. 541, 553 (1999).

[Il.  ANALYSIS

A. Sexual Harassment

Under Title VII, employers magot “discriminate against angdividual with respect to
his compensation, terms, conditions, or privilegesmployment, because of such individual's
race, color, religion, sex, or national origind2 U.S.C. § 2000e-2(a)(1) (2012). A hostile work
environment discrimination plaifitimust establish that: “(1) shwas a member of a protected
group, (2) she was subjected to unwelcome harassment, (3) the harassment was based upon the
employee’s protected status, . . . (4) the harassaffected a term, condition, or privilege of
employment, and” (5) the employer beargpmessibility for the heassment._Michael v.

Caterpillar Fin. Servs. Corp., 496 F.3d 584, 600 (&th2007) (quoting Farmer v. Cleveland

Pub. Power, 295 F.3d 593, 605 (6th Cir. 2002)); MattCO Recycling of Ohio, Inc., 58 F.

App’x 116, 119 (6th Cir. 2003). Sotoj is a member of a protected class because of her sex. 42
U.S.C. § 2000e-2(a)(1). The Aquan contends that Sotoj hast presented evidence of the
remaining elements.

1. Unwelcome Harassment

First, the Aquarium contends that Soto§ mmt presented evidence that any harassment
she may have suffered was unwelcome. (Dobke 50, p. 9.) “To determine whether a co-
worker’s sexual advances or requests are womed, [the Court] focs[es] on the plaintiff's

‘words, deeds, and deportment.” Souther vsdtpoConst., Inc., 523 F. App’x 352, 355 (6th Cir.

2013) (quoting Carr v. Allison Gas Turbine Div., Gen. Motors Corp., 32 F.3d 1007, 1011 (7th

Cir. 1994)). A plaintiff meets this elemédny presenting evidence that she “indicated by her
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conduct” that the harassment was unwelcol¥esniewski v. Pontiac Sch. Dist., 862 F. Supp. 2d

586, 597 (E.D. Mich. 2012); accord Souther, 523 F. App’x at 355. For instance, the plaintiff in

Jaquez v. Herbert, 447 F. Supp. 2d 858, 868 (N.[o @B06), did not present evidence that the

harassment was unwelcome where she did not tijesigeject[] [her harasser’s] advances” and
the defendant showed that the plaintiff “solicitednvited at least some of [the harasser’s]
advances, once driving to the plant to pick kinso they could go to a motel.” On the other

hand, in Bradford v. Department of Commuritgsed Services, No. CIV.A. 09-206-DLB, 2012

WL 360032, at *7 (E.D. Ky. Feb. 2, 2012), the pldfrgresented evidence that her harasser’s
conduct was unwelcome by showing that she tiee harasser “you shouldn’t do that” and
complained about the harasser to her supervisor.

Sotoj presented evidence that she pushedhéfilaway after both dfis attempts to kiss
her. Furthermore, Sotoj complained about Witthattempts to kiss her to the corporate human
resources department and to her manager. Sojegted to Wilcher’'s attempts to kiss her with
her words and deeds, thus she has presented evidence that the harassment was unwelcome. See
Souther, 523 F. App’x at 355.

2. Based on Sex

The Aquarium also argues that Sotoj haspresented evidence that Wilcher harassed
her based on sex. Specifically, the Aquariuguas that Sotoj “failed to present sufficient
evidence to allow a triesf fact to conclude that Wilclhengaged in the allegedly harassing
behavior of attempting to kig¥aintiff twice” because “Wilchedenies that he tried to kiss
Plaintiff, and Plaintiff has no evidence to reftitat denial. Indeedlaintiff admits that
Wilcher’'s mouth never touched her face, and admits that she does not know whether Wilcher

was actually trying to kiss hér(Docket No. 50, pp. 9-10.) The Aquarium’s argument ignores
8



Sotoj’s contrary deposition testimony in whishe explained that she believed Wilcher was
trying to kiss her because of the unusual mamethich he approached her and brought his
face very close to hers, and because of the cantsyhe made at the time, including that he
found her “very pretty,” he “couldntell that [she] had kids,” antde asked “if [she] liked him.”
(Docket No. 49-1, pp. 14-15, 17-19, 25-26.) On &andor summary judgment, the Court
must “draw all reasonable inferences imdiaof the nonmoving party, and it may not make
credibility determinations or weigh the evidence.” Reeves, 530 U.S. at 150. Sotoj has created a
genuine dispute of material fact asatbether Wilcher tried to kiss her.

A plaintiff establishes harassment “based ondax” by presenting evidence that “but for

the fact of her sex, she would not have been the object of harassment.” Williams v. Gen. Motors

Corp., 187 F.3d 553, 565 (6th Cir. 1999) (citationtted). This inference is “easy to draw”
where the harassment includes “explicit or licipproposals of sexualctivity” because the
harassment is presumably motivated by sedasire, and therefore based on sex. Oncale v.

Sundowner Offshore Servs., Inc., 523 U.S.8(1998) (holding this method of proving

harassment because of sex is available to same-sex and opposite-sex harassment plaintiffs); see

generally David S. Schwartz, When Is Sex Beseaof Sex? The Causation Problem in Sexual

Harassment Law, 150 U. Pa. L. Rev. 1697, 1703 (2002) (describing the “sex per se rule” as an

“evidentiary shortcut[] relieving plaintiffs of éhburden of proving the harasser’'s motivation in

targeting the plaintiff” wheréhe harassment involves sexual conduct). For instance, in Dick v.

Phone Directories Co., 397 F.3d 1256, 1266 (10th Cir. 2005), where the plaintiff alleged that her

harasser “rubbed [her] crotchlie court found that the plaifftpresented evidence that the
harassment was based on sex because the hdoasgderd “one of the most intimate parts of

[plaintiff’'s] body—an act seldom carried outtiout some sort of sexual motivation.”
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Sotoj testified that Wilcher made commeabout her appearance before trying to kiss

her, an act that is often sexual in natuee, e.g., Satterfield v. Karnes, 736 F. Supp. 2d 1138,

1160 (S.D. Ohio 2010) (assuming harassment basedxowhere harasser “grabbed [plaintiff's]
breast and reached for her crotch on one oacasien later “forcibly kissed her”).
Furthermore, Sotoj alleges that Wilcher intenéity rubbed against her est and buttocks while
walking by her in the kitchen, and these bodygare typically touched only with a “sexual
motivation.” Dick, 397 F.3d at 1266. Sotoj has crdaeenuine dispute of material fact as to
whether the harassment was based on sex.

3. Hostile Work Environment

Workplace harassment is actionable under Wtlef it is “sufficiently severe or
pervasive to alter the conditions of the viciramployment and create an abusive working

environment.”_Clark v. United Parcel Serinc., 400 F.3d 341, 351 (6th Cir. 2005) (quoting

Harris v. Forklift Sys., Inc., 510 U.S. 17, 21 (1993)). Courts do not “examine each alleged

incident of harassment in a vacuum,” but insteawssider whether, under the totality of the
circumstances, the alleged harassment was olgéctisevere or pervasive enough to create an
environment that a reasonable person wéiafdl hostile or abusive”rad whether the victim

“subjectively regard[ed] that environmentasusive.” _Jackson v. Quanex Corp., 191 F.3d 647,

661, 658 (6th Cir. 1999) (quoting Black v. ZsgiHomes, Inc., 104 F.3d 822, 826 (6th Cir.

1997)). Whether the alleged harassment is suffigisevere and pervasive is a question of fact,
and “[sJummary judgment is apggriate only if the evidence is so one-sided that there is no
genuine issue of materifdct as to whether there was atilesvork environment.”_Hawkins v.

Anheuser-Busch, Inc., 517 F.3d 321, 333 (6th Cir. 20@)toj contends thalhe three incidents

of harassment she alleges—Wilcher’s two attempts to kiss her and the occasion on which
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Wilcher rubbed against her whileldong a tray—suffice to create genuine dispute of material
fact as to whether Wilcher’'s harassment was cefitly severe to alter the terms or conditions
of her employment. (Docket No. 62, p. 12; Beeket No. 65, p. 2.) The Aquarium contends
that it is entitled to summary judgment becatirgework environment was not hostile or abusive
under the subjective or objectivastard. (Docket No. 50, pp. 11-14.)

“[1]f the victim does not subjectively perceitiee environment to babusive, the conduct
has not actually altedethe conditions of the victim’s grtoyment, and there is no Title VII
violation.” Harris, 510 U.S. &1-22. The Aquarium contends that Sotoj did not view her work
environment as abusive because (1) the alleged$iment was infrequent, (2) Sotoj stated that
she was not afraid of Wilcher, and (3) Sotoj did not immediagggrt the harassment. (Docket
No. 50, pp. 13-14.) However, a plaintiff need featl “physically threaned” to establish a
subjective belief that her work environment visastile or abusive, and she need not report the
harassment; instead, she “need only show tleah#inassment made it more difficult to do the

job.” Williams, 187 F.3d at 567 (quoting Davis v. Monsanto Chem. Co., 858 F.2d 345, 349 (6th

Cir. 1988));_accord Newman v. Fed. Exp. 0266 F.3d 401, 406 (6th Cir. 2001) (plaintiff

failed to establish he subjectively perceived wenkironment to be hostile where he was “not
surprised, shocked or disturbed” by harassmdntjhis case, Sotoj testified that she pushed
Wilcher away after both alleged kiss attemptg wlas offended by the incident in which he
rubbed against her while carrying a tray; anel abmplained to her manager and the human
resources department about Wilcedehavior and the fact thelhe believed he was retaliating
against her for refusing his advasdy criticizing her work witout justification. (Docket No.

65, pp. 20-22.) A jury could reasonably detemntimat Sotoj believed Wilcher’'s harassment
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made it more difficult to do her job, and teare that she subjectively found her work
environment abusive. See Williams, 187 F.3d at 567.

In considering whether the harassment algisctively severe goervasive enough to
alter the terms and conditions of employment and thereby create a hostile work environment,
courts consider factors such as “the freqyesfahe discriminatoryonduct; its severity;
whether it is physically threatening or humiliating,a mere offensive utterance; and whether it
unreasonably interferes with an employee’skymerformance.”_Hawkins, 517 F.3d at 333

(quoting_Jordan v. City of Cleveland, 468& 584, 597 (6th Cir. 2006)). The Aquarium

contends that Sotoj's claim mus¢ dismissed because the Sixth Circuit has rejected harassment
claims where the conduct alleged was lessreetean Wilcher’s. (Docket No. 50, p. 11.)
However, the Court finds that Sotoj presestisugh evidence to cread genuine dispute of
material fact as to whether sheeats the objective prong of the test.
Sotoj points to three incidents of harasstreaer her approximately three months of

employment. The alleged harassment was ther@ffirequent._See, e.g., Hensman v. City of

Riverview, 316 F. App’x 412, 417 (6th Cir. 200®arassment infrequent where in six weeks,
harasser hugged plaintiff three times, grabiedarm once, and called her voluptuous twice);

Valentine-Johnson v. Roche, 386 F.3d 800, 814Q&ath2004) (finding harassment infrequent

where plaintiff complained of three incidents in about two months); Primm v. Auction Broad.

Co., No. 3:10-cv-0629, 2012 WL 13930, at *6 (M.Ienn. Jan. 4, 2012) (finding that “a handful
of” offensive statements occurring over a “fevonths” was not frequent). However, “though

the frequency of the conduct isedevant factor, it is not diggitive.” Ault v. Oberlin Coll., 620

F. App’x 395, 402 (6th Cir. 2015).
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A Title VII plaintiff is not obligated to @sablish pervasive harassment to make out a
claim; egregious isolated aa@sharassment may be severeegh to state a claim for hostile
work environment discrimination. Id. “[ldtassment involving an ‘element of physical
invasion’ is more severe thdmarassing comments alone,” ansirsgle act, or a few acts, of
harassment involving physical invasion mayshéiciently severe to create an objectively
hostile workplace Hawkins, 517 F.3d at 334. Harassmienblving physical contact is not
severe per se; as with all forms of workplace harassment, courts consider the totality of the
circumstances—including the duration of tleatact, where on the body the contact occurred,
the relative invasiveness tife contact, and the context—determine whether the alleged
conduct was objectively severe egbuhat a reasonable person ia ghlaintiff's situation would

find the workplace hostile or abusive. Williams, 187 F.3d at 563—-64.

For example, in the court in Burnett v. Tyco Corp., 203 F.3d 980, 984 (6th Cir. 2000),
found a single incident of physicabntact and two lewd remarkser the course of six months
insufficient to create an objectively hostile wakvironment. The platiff alleged that her
harasser placed a pack of cigastinside her tank top and brassi strap, and although the court
noted that the incident was fairly severe beeaumvolved an element of physical invasion, the
court found that the work environment was ngeotively hostile because the physical contact
was limited: the harasser apparently “pulled tHaifpiff's bra] strap up just enough to insert the
cigarette pack.”_Id. at 981. In Ault, 620A&pp’x at 403, on the other hand, the court found a
single incident of harassment could sufficetteate a hostile work environment. The Ault
plaintiff alleged that her assailaapproached her from behindepsed his body into hers so that
she could feel his penis, anefused to move so that she could not escape. Unlike the

harassment in Burnett, the incident inliAuas threatening, artie Ault harassment was
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significantly more invasive. Id. Because tbhysical invasion was sustained, physically
restraining, and violated the phiiff's bodily integrity, the courfound this single incident was
sufficiently severe to creategenuine dispute of material fact as to whether the work

environment was objectively hostile. ldeesalso Lyons v. Vanderbilt Univ., No. 3:14-CV-

1906, 2015 WL 8668235, at *5 (M.D. Tenn. D&t&, 2015) (finding olgctively hostile
environment where harasser acted while “cadim a small space” with plaintiff and rubbed
her breasts against his back, atoig his bodily integrity).

Two or more less egregious incidents iwad) physical contact may also suffice to
establish an objectively hostile vkoenvironment if the incidestare sufficiently invasive and

severe under the toiiyl of the circumstances. In Bovan v. Shawnee State University, 220

F.3d 456, 458 (6th Cir. 2000), the plaintiff failed to establish an objectively hostile work
environment where his harasser allegedly rubbbedhoulder for one to two seconds; grabbed

his buttocks at a party; became angry and “put her finger on [his] chest, placed her hands upon
him, and pushed him towards the door;” andiena few lewd remarks. Although the plaintiff
alleged three incidents of physical contact,gheulder rub and the cligaush were relatively
non-invasive and only “arguably” based on sax] the incidents took place over the course of

more than three years. Id. at 464. By catfridne court in Baldig-Margolis v. Cleveland

Arcade, 352 F. App’x 35, 43 (6th Cir. 2009), founglaintiff's allegations that, over the course
of about a year and a half, her supervisor made a series of lewd remarks, hit her once on the
buttocks, and once untied her apr‘which was tied at the back” were “sufficient to raise a
guestion of fact as to whether she experiergchdstile work environmeritbecause “[tjhe most

invasive conduct included physical ttirng on at least two occasions.”
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In this case, Sotoj alleges three incidentearassment involving an element of physical
invasion in about three months. As discdsagkove, and unlike the incidents alleged in
Bowman, Sotoj has presented evidence that all three incidents were because of sex. Like the

harassment in Ault and Lyons, two of the incidetobk place in close quars: the first time

Wilcher attempted to kiss Sotoj, they werénia small office, and Wilcher brushed his hands
against Sotoj’'s breasts and buttocks while srew@king in a “tight” part of the kitchen.
Wilcher’s harassment included an additional edatrof intimidation—between his attempts to
kiss Sotoj, he asked her if she was afraid of hiifilcher’s actions were less invasive than those
of the harasser in Ault, who pressed his gmia the plaintiff's back, and Lyons, who pushed
her breasts into the plaintiff's back; howeveidNer's harassment was more invasive than the
harassment in Burnett, where the harasser liftedaipltintiff's bra strapand as invasive as the

harassment in Balding-Margolis, where the baea hit the plaintiff's buttocks and untied her

apron. “Whether conduct is seeeor pervasive is quintessetiifaa question of fact,” Jordan,
464 F.3d at 584 (citation and internal quotatizarks omitted), and “[sjJummary judgment is
appropriate only if the evidence is so one-sidedttiexe is no genuine isswf material fact as
to whether there was a hostile work enviremtn” Hawkins, 517 F.3d at 333. A fact finder
could reasonably conclud®ilcher’'s conduct was severe enough to create a hostile work
environment, thus summanydgement is inappropriate.

The Aquarium primarily relies on three Six®ircuit opinions in which it contends the
court “has expressly rejectsdxual harassment claims where the alleged conduct was far more
egregious than that which is alleged in thisefgDocket No. 50, p. 11), but the Court finds that
these cases are distinguishable. For instamé€&ark, 400 F.3d at 351, efplaintiff's harasser

“twice placed his vibrating pager tver thigh as he passed her ia ttall, and most significantly,
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he pulled at her overalls after she told fsine was wearing a thong.” However, the Clark
plaintiff alleged only “three retavely isolated incidents overgeriod of approximately two and
a half years.”_Id. In this case, Sotoj allegleree incidents overperiod of less than three
months, and unlike in Clark, af the incidents alleged by S¢tavolve Wilcher touching Sotoj

in a sexual manner. In Stacy v. Shonelis,, No. 97-5393, 1998 WL 165139, at *1 (6th Cir.

Mar. 31, 1998), the plaintiff allegethat her harasser leered at,ilmeade inappropriate remarks,
and “inappropriately touched hlereast when he removed and eg@d an ink pen from her front
shirt pocket.” Sotoj, on the other hand, alet@&ee such physical insi@ns. Finally, although

the plaintiff in Hensman, 316 Ppp’x at 417, alleged that hbarasser hugged her three times
and grabbed her arm once, in addition teeothon-physical condudhe court found this

conduct did not rise to the leved “physically threatening dnumiliating” because the harasser
“never propositioned [plaintiff] ograbbed her sexually.” Unlike Hensman, Sotoj alleges that
all of Wilcher’s conduct was sexual—he twideeanpted to kiss her and touched her breasts and
buttocks.

Sotoj alleges three incidents of harassntieait all involve an element of physical
invasion or humiliation. The allegations are “@dnan ‘genuine but innocuous differences in
the ways men and women routinely interacWilliams, 187 F.3d at 564 (citation omitted). The
Court finds that Sotoj has demonstrated a gendispgute of material fact as to whether the
harassment was objectively severe enough tothkketerms and conditions of her employment
and create a hostile work environment.

4. Employer Responsibility and Affirmative Defense

“An employer is subject to viceus liability to a victimzed employee for an actionable

hostile environment created by a supervisor witmediate (or successively higher) authority
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over the employee. When no tangible employnaetion is taken, a defending employer may

raise an affirmative defense to liability omdages.”_Burlington Indus., Inc. v. Ellerth, 524 U.S.

742, 765 (1998); see also Faragher v. CitBofa Raton, 524 U.S. 775, 807 (1998) (companion

case). The parties agree that Wilcher was Sotnjpervisor, thus the Aquarium is vicariously
liable for his actions. Burlington, 524 U.S. at 765. (See Docket Nos. 50, p. 8; 62, pp. 22-25.)
The Aquarium contends that the alleged haras$mid not culminate in a tangible employment
action and that it has satisfied the affitma defense. (Docket No. 50, pp. 14-15.) Sotoj
contends that the hostile woekivironment created by Wilchand her allegedly-retaliatory
termination constitute adverse ployment actions, thus the affiative defense is inapplicable.
(Docket No. 62, pp. 24-25.)

The affirmative defense only applies wreeplaintiff alleges “an actionable hostile
environment created by a supervisor,” thusalegedly-hostile work environment itself cannot

constitute a tangible employment action understasdard._Ellerth, 524 U.S. at 765. After all,

“[i]f a hostile work environment alone could constitute a ‘tangible employment action,” no

employer would be able to invokiee Faragher/Ellerth affirmativdefense in a situation where a

hostile work environment existed. But the affatine defense is designed for precisely such a

situation.” Finnerty v. Willian H. Sadlier, Inc., 176 F. App’x 158, 161 (2d Cir. 2006).

Furthermore, even though termination is a talegemployment action, tangible employment
actions, if not taken for discriminatory reasomhg,not vitiate the affirmative defense.” Lissau v.

S. Food Serv., Inc., 159 F.3d 177, 182 (4th GQ8); see Balding-Margolis, 352 F. App’x at 44

(plaintiff's claim that she was fired in rdi@ion for complaining about sexual harassment
dismissed on summary judgment, court didewisider whether she suffered an adverse

employment action). As described below, Satogtaliatory discharge claim fails because she
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does not present evidence that the Aquariyméfered reasons for reducing her hours and
terminating her employment were a pretextuolawful discrimination. Accordingly, the Court
considers whether the affirmative defense applies.

The affirmative defense to liability for hostile work environment harassment “comprises
two necessary elements: (a) that the employercesed reasonable care to prevent and correct
promptly any sexually harassing behavior, and (b) that the plaintiff employee unreasonably
failed to take advantage ofiapreventive or corrective opportties provided by the employer
or to avoid harm otherwise.” Ellerth, 5PAS. at 765. The Aquarium argues that it took
reasonable care to prevent sexual harassmaniggmenting an anti-harassment policy, it took
prompt action in response to Sotoj’'s complaiatg] Sotoj unreasonably failed to take advantage
of the Aquarium’s sexual harassment reporting mechanism. (Docket No. 50, pp. 14-15.)

First, an employer exercises “reasonable ¢a prevent” sexual harassment when it

promulgates an anti-harassment policy. Ell&s#1 U.S. at 765; Collette Stein-Mart, Inc., 126

F. App’x 678, 685 (6th Cir. 2005) (“giving emplegs written notice of such policies and how
they are enforced constitutes an adeqgeateral preventive measgtlly. “[A]n effective
[harassment] policy should at least: (1) reg@upervisors to report incidents of sexual
harassment; (2) permit both informal and formal complaints of harassment to be made; (3)
provide a mechanism for bypassing a harassipgrsisor when making a complaint; and (4)

provide for training regarding the policyThornton v. Fed. Express Corp., 530 F.3d 451, 456

(6th Cir. 2008) (quoting Clark, 400 F.3d3#9-50). The Aquarium presents undisputed
evidence that it had such a policy in place. Unlde policy: “[e]mployees who witness or feel
that they are experiencing harassmentshould immediately report the problem;” “[a]ll

supervisors and managers have the respongitaligliminate all hassing behavior. This
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responsibility includes communicating and enfogcthis policy;” employeeare not required to
discuss harassment with their supervisors; and employees have multiple avenues for reporting
harassment. (Docket No. 49-6.) Sotoj recemepy of the policy. Sotoj does not argue that
the “Unlawful Harassment” policy is not affextive harassment policy. (Docket No. 62, p. 23.)
However, to meet the first prong of the affative defense, the employer must also show
that it enforced its policy by promptly taking stegasonably calculated to end the harassment.
Collette, 126 F. App’x at 685; Clark, 400 F.3d3&0 (policy must be “effctive in practice”); see

E.E.O.C. v. Harbert-Yeargin, Inc., 266 F.3d 4980 (6th Cir. 2001). “The most significant

immediate measure an employer can take in response to a sexual harassment complaint is to
launch a prompt investigation tietermine whether the complainfustified.” Collette, 126 F.

App’x at 686 (quoting Swenson v. Potter, 27.38d 1184, 1193 (9th Cir. 2001)); compare Smith

v. Rock-Tenn Servs., Inc., 813 F.3d 298, 312 (&th2016) (“a reasonable jury could have

concluded that Defendant’s total inactionten days . . . was unreasonable”), with Kalich v.

AT&T Mobility, LLC, 679 F.3d 464, 474—75 (6th £i2012) (response was reasonably prompt

where investigation commenced within a weekemfeiving notice of complaint, investigation
involved interviewing every employee in the staed disciplinary warning issued less than one
month after complaint). Prompt investigationeofiployee complaints is critical because the
primary objective of Title VII is “not to provielredress but to avoid harm,” Faragher, 524 U.S.
at 806, and by promptly investigating, the eayelr avoids future harm by putting “all

employees on notice that it takes such allegasensusly and will not tolerate harassment in

the workplace.”_Collette, 126 F. App’x at 6@8tation omitted). Addionally, an employer

takes steps reasonably calculaieeénd harassment when it disciplines the perpetrator. Harbert-

Yeargin, Inc., 266 F.3d at 511. If the steps taigthe employer do not result in an end to the
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harassment, the employer’s actions may ndtémsonably calculateitd end [the] harassing

behavior.” Id.; see, e.qg., Wathen v. GEtec. Co., 115 F.3d 400, 407 (6th Cir. 1997) (finding

employer’s response adequate where it “putrahto the behavior of which [plaintiff]
complained”).

The Aquarium contends that it took reaable care to correct Wilcher’s harassing
behavior because it investigated Sotoj’'s complaints by questioning Wilcher, found that Sotoj’'s
complaint could not be substanéd, but issued Wilcher a writtevarning and required him to
watch a sexual harassment training video. Keodlo. 50, p. 15.) However, the Aquarium has
not presented evidence that its response to Satojhplaints was prompt. The record indicates
that Sotoj lodged her first complaint sometime in April, Wilcher was interviewed sometime in
May (seeDocket No. 49-2, p. 19), and his written repsimd was not issued until June 3 (Docket
No. 49-3, p. 2), after Sotoj was terminaté@doreover, beyond interewing Wilcher, the
Aguarium has not presented eviderthat it took any steps toviestigate Sotoj’'s complaint that
might explain the delay. Finally, Sotoj alledkat Wilcher's harassménontinued after she
complained. Reviewing the facts in the lightshfavorable to Sotoj as the nonmoving party, the
Aquarium has not established that it praiyppesponded to Sotoj’s complaint in a manner
reasonably calculated to@ the alleged harassment. See Smith, 813 F.3d at 312.

To establish its entitlement to the affirmatokefense, the defendant must also show that
the plaintiff unreasonably failed take advantage of defendanpreventive or corrective

opportunities to avoid harm._Ellerth, 524 Uab765; Harbert-Yeargin, Inc., 266 F.3d at 511.

The Aquarium contends that Sotoj’'s delayeaporting Wilcher’'s behavior constitutes such a
failure. (Docket No. 50, p. 15.) However, theutt finds a genuine dispe of material fact

exists as to whether Sotoj's delay was unreadend®easonableness is a question of fact, and a
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delay in reporting harassment does not alwaysstitute an unreasonable failure to take
advantage of corrective opportunities to avoithhaFor instance, in Thornton, 530 F.3d at 457,
the plaintiff endured sexual harassment for ywars, followed by two months of pressure to
have sex with her supervisor, then took a taanth leave of absenedl before reporting the
harassment; the court found that this was an goregble delay. On the other hand, the court in

Perry v. AutoZoners, LLC, 954 F. Supp. 2d 599, e41D. Ky. 2013), determed that a jury

could find a three-week delay raporting sexual harassment was reasonable. See also Harbert-

Yeargin, Inc., 266 F.3d at 511 (plaintiff didt unreasonably fail to utilize corrective
opportunities where plaintiff did noeport first instance of workate sexual assault because “a
reasonable jury could have concluded that [plaintiff] had ratiomairgts to refrain from
reporting this incident because he was netinéocompany, had no witnesses, and the harasser
was his supervisor”). In this se, the parties agree that Sotoj reported Wilcher’s attempts to kiss
her to a manager and to the human resourcestdepd, consistent with the Aquarium’s policy,
and neither party has established how muck tapsed between Wilcher’s attempts to kiss
Sotoj on March 9 and her complaints in April.

As the moving party on summary judgment arelpharty with the burden of proof at trial
on this affirmative defense, the Aquariumtist show that the record contains evidence
satisfying the burden of persuasimmd that the evidence is so powerful that no reasonable jury

would be free to disbelieve it.”_Arnett, 281 F&db61. The Aquarium has not met this burden.

Accordingly, the Aquarium’s motion for sunary judgment as to Sotoj’s sexual harassment

claim isDENIED.
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B. Retaliation

Title VII's anti-retaliation provision prohibitan employer from retaliating against an
employee “because he has opposed any practide araunlawful employment practice by this
[Act].” 42 U.S.C. § 2000e-3(a). Sotopposed sexual harassment by reporting Wilcher’s

behavior to an Aquarium mager and human resources. See E.E.O.C. v. New Breed Logistics,

783 F.3d 1057, 1067 (6th Cir. 2015) (opposition inciutt®mplaints to management”) (citation
omitted). She contends that Wilcher reducedhoeirs, unfairly criticized her work, made her
work late once, and terminated her employmemeétaliation for those complaints. (Docket Nos.
62, pp. 25-26; 65, p. 24.)

Plaintiffs may prove retalieon with direct or circumsintial evidence. Imwalle v.

Reliance Med. Prods, Inc., 515 F.3d 531, 544 (6th Cir. 2008). Sotoj prasdiitect evidence

of retaliation and relies onrcumstantial evidence alone. (Docket No. 62, p. 25.) Claims based

on circumstantial evidence are analymeder the McDonnell Douglas burden-shifting

framework. Imwalle, 515 F.3d at 544. First, thaiptiff must establish a prima facie case of
retaliation by showing that (Ehe engaged in protected aciryif2) her activitywas known to
the defendant, (3) the defendambk materially adverse action agsi the Plaintiff, and (4) the
protected activity was the causetioé adverse action. Id. Ifalplaintiff establishes a prima
facie case of retaliation, the loien shifts to the defendatat establish a legitimate, non-
retaliatory reason for its actions against the pffiintd. If the defendant meets this burden, the
plaintiff must show that “thé&egitimate reason offered by thefeiedant was not its true reason,
but instead was a pretedesigned to magietaliation.” Id.

The Aquarium contends that most of thiegédly-retaliatory acteere not materially

adverse, Sotoj cannot prove that her compdaivere the cause of any adverse action she
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suffered, and Sotoj presented no evidence@ept. (Docket No. 50, pp. 15-22.) Retaliatory
actions are cognizable under TX/d only if they are “materially adverse,” or when the actions
would “dissuade[] a reasonable worker from magkor supporting a charge of discrimination.”

Burlington N. & Santa Fe Ry. Co. v. Whit®48 U.S. 53, 68 (internal quotations omitted).

“[P]etty slights, minor annoyances, and slenfack of good manners will not create such
deterrence.”_ld. Nor will reprimands, loveel performance evaluations, or changed job
responsibilities unless theyigmificantly impact an emplyee’s wages or professional

advancement.”_Lahar v. Oakland Cnty., 30App’x 354, 357 (6th Cir. 2008) (citation

omitted); accord Blizard, 698 F.3d at 290. Sotoj's allegatidimat Wilcher undirly criticized

her work and made her work late once do not constitute adverse employment actions because she
presented no evidence that thests impacted her wagesanlvancement. See Blizzard, 698

F.3d at 290. The reduction in hours and teatiom, on the other hand, are adverse actions

because they impacted her wages and atiskliade a reasonable worker from reporting
discrimination. _See Burlington, 548 U.S at 62rfteration is an adverse employment action);

Halfacre v. Home Depot, U.S.A., Inc., 2214pp’x 424, 433 (6th Cir. 2007) (plaintiff may

show an action is materially adverse by presergirigence of a negative impact on his wages).

Assuming that Sotoj meets the other edats of a prima facie case of retaliation,
however, her claim fails becaug® Aquarium presented legitimate, non-discriminatory reasons
for both adverse actions, and Sotoj presented ieeee of pretext. The Aquarium contends
that an employee’s speed and the needseobusiness impact employee hours, hours are
reduced when business slows, and Sotoj hadandgob that limited her availability. (Docket
No. 50, p. 20.) “Poor job performance . . . is Heudly legitimate, legal reason” for taking an

adverse employment action. Jones v. Pot@8,F.3d 397, 409 (6th Cir. 2007). Furthermore,
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reduced business needs are a legitimat@ne@sreduce an employee’s hours. Arnold v.

Cincinnati Sportservice, i, No. 1:12-cv-460, 2013 WL 3761071, at *12 (S.D. Ohio July 16,

2013). The Aquarium has therefore presetggdimate, non-discriminatory reasons for
reducing Sotoj’'s hours. The Aquarium contetidg Sotoj was terminated for insubordination
and job abandonment after she refused ttopa her assigned task—preparing shrimp—then
clocked out and left the restamt. (Id. at 15.) “[IJnsubordi@ation and job abandonment” are
legitimate, non-discriminatory reass for termination, thus theglarium has met its burden as

to this element. Mynatt v. Morrison Mdbpecialist, Inc., N. 3:12-CV-303, 2014 WL 619601,

at *14 (E.D. Tenn. Feb. 18, 2014).

A plaintiff can show that a defendant’asens are pretextual by presenting evidence
“that (1) the employer’s stated reason for itgkadverse action against] the employee has no
basis in fact, (2) the reason offered for [takanlyerse action againstje employee was not the
actual reason for the [adverse action], or (8)rbason offered was insufficient to explain the

employer’s action.”_Imwalle, 515 F.3d at 545 (citing Manzer v. Diamond Shamrock Chems.

Co., 29 F.3d 1078, 1084 (6th Cir.1994)). “[T]o suevsummary judgment a plaintiff need only
produce enough evidence to support a prima faase and to rebut, but not to disprove, the

defendant’s proffered rationaleGriffin v. Finkbeiner,689 F.3d 584, 593 (6th Cir. 2012)

(quotation omitted). Sotoj admits that the Aquaris explanations are based in fact, and she
presents no comparator evidence or otheresdd that the Aquarium’s explanations were
insufficient to justify her reduced hours aedmination. Her sole argument rebutting the
Aquarium’s proffered rationale for reducing heuns and terminating her employment relates to

the reasons she refused to prepare the shrimp.D@#@t No. 62, pp. 25-26.)
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To show that the employer’s profferezhson was not the actual reason for the adverse
action, the plaintiff typically “admits the€tual basis underlying the employer’s proffered
explanation and further admits that such condogtd motivate dismissal, but attempts to indict
the credibility of his employer’s explanation Slyowing circumstances which tend to prove that

an illegal motivation wasore likely than that offered by the defendant.” Johnson v. Kroger

Co., 319 F.3d 858, 866 (6th Cir. 2003) (intergpabtations omitted) (quoting Manzer, 29 F.3d at
1084). For instance, in Johnson, 319 F.3d at 8&\frican-American store manager alleging
that he was terminated because of his presented pretext evidence by showing that his
supervisor refused to train him, even thobghrained Caucasian employees for the same
position; the supervisor expressed concern that having an African-American manager would
adversely impact business; and slipervisor knew other store eropées made racist jokes.

In her brief, Sotoj states that “Plaintddbmmunicated to Mr. Wilcher that she had an
allergy and the freezer was a medical risk to her pregnancy as medically indicated by her
physician.” (Docket No. 62, p. 25.) Howevernaged in Section I.A above, Sotoj testified at
her deposition that she never told Wilcher #ygiosure to the freezer was a medical risk to her
pregnancy; she only told him that she was alleigitie cold. In any case, this fact is neither
evidence that the illegal motivation at issuetaliation for Sotoj’s cmplaints about sexual
harassment—was Wilcher’s true motivation feducing her hours or firing her, nor does it
establish that Wilcher had any motive for theslverse actions beyotite non-discriminatory
reasons proffered by the Aquarium. Because Sw&gents no evidence of pretext to rebut the
Aquarium’s rationale for reducing her hours aadninating her employment, the Aquarium’s

motion for summary judgmerais to this claim iISRANTED.
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C. Gender and Pregnancy Discrimination Claims

In her Complaint, Sotoj alleges that sheswigscriminated against on the basis of her
gender and pregnancy. (Docket No. 1, p. The Aquarium moves fsummary judgment on
these claims, contending that Sotoj has not naatl@ prima facie case of gender or pregnancy
discrimination and that she has presented nceecel of pretext. (Docket No. 50, pp. 22-23.) In
her Response brief, Sotoj made no leggliment regarding these claims. (Beeket No. 62,
pp. 5-27.) However, “a district court cannoaiglr summary judgment in favor of a movant
simply because the adverse party has not resgontlee court is required, at a minimum, to
examine the movant’s motion for summary judgment to ensure that he Haargiest[his initial]

burden.” _Stough v. Mayville Cmty. Schs., 138 F.3d @12 (6th Cir. 1998) (citation omitted).

Finding no other apparent basis for the gerahel pregnancy discrimination claims, the
Court agrees that Sotoj’s claims “seem tghb®Emised on Plaintiff’'s assignment to prepare
shrimp on May 24, 2013, and the termination afédmployment that followed her refusal to
perform the assigned tasks.” (Docket No. 5@3) Where, as herthe plaintiff does not
present direct evidence of discriminatiomlaintiff establishes a prima facie case of
discriminatory termination by showing the following: “(1) he is a member of a protected class;
(2) he was qualified for his job and performedaitisfactorily; (3) despithis qualifications and
performance, he [was terminated]; and (4) tieatvas replaced by a persoutside the protected
class or was treated less favorably than alaily situated individuboutside his protected

class.” _Johnson v. Univ. of Cincinnati, 2E%d 561, 572—73 (6th Cir. 2000). The Agquarium

contends that it is entitled to summary judgrnon the gender discrimination claim because
Sotoj has not presented evidence of the foudgmeht of her prima facie case. (Docket No. 50,

p. 23.) The Court agrees. Sotoj presenteduidence regarding her replacement or any other
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employees. Because Sotoj has not made ptitraa facie case of gender discrimination, the
Aquarium’s motion for summaryggment as to this claim GRANTED.

“To establish a prima facie case of pregnadtisgrimination, the plaiff must show that
‘(1) she was pregnant, (2) shesagualified for her job, (3) sheas subjected to an adverse
employment decision, and (4) there is ausebetween her pregnancy and the adverse

employment decision.”_Prebilich-Holland &Gaylord Entm’t Co., 297 F.3d 438, 442 (6th Cir.

2002) (quoting Cline v. Catholic DioceseTadledo, 206 F.3d 651, 658 (6th Cir. 2000)). The

Aquarium contends that Sotoj has not met theth element because she presented no evidence
that Wilcher knew she was pregnant. Sotoj@nésevidence that other employees knew she
was pregnant. However, like any other Title &aim, pregnancy discrimination claims are

analyzed under the McDonnell Douglas burdéifting framework, see id. at 442, and as

explained above, Sotoj presents no evidengeeaiext. The Aquarium’s motion to dismiss
Sotoj’s pregnancy discrimination claim@&RANTED.
V. CONCLUSION

For the reasons stated above, the Aiguais Motion (Docket No. 48) will be
GRANTED as to Sotoj's retaliatn, gender discriminationnd pregnancy discrimination
claims, andDENIED as to her sexual harassment claim.

An appropriate order is filed herewith.

‘/4@; Hﬁm\\o

KEVIN H. SHARP,CHIEF JUDGE
UNITEDSTATESDISTRICT COURT
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