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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JEFFREY TODD SULLIVAN,

PLAINTIFF, No. 3:14-cv-00766
Judge Shar p/Bryant

2

JOHNNY HANNAH,

N N N N N N N N N

DEFENDANT.
To: TheHonorable Chief Judge Kevin H. Sharp, United States District Judge

REPORT AND RECOMMENDATION

Pending before the Court is Defendant’s Motion to Disrams$ Memorandum of Law in
Support (Docket Entry 14and B). For the reasonstated below, the Magistrate Judge
RECOMM ENDS that Defendant’sMotion be GRANTED andthat this action b®! SMISSED
with prejudicefor failure to state a claimnder 42 U.S.C. § 1983. The Magistrate Judige
RECOMMENDS that this dismisal count as &TRIKE under 28 U.S.C. § 1915(g); that this be
considered the final judgment in this cased that any appeBIOT be certified as taken in good
faith under 28 U.S.C. § 1915(a)(3).

l. Statement of the Case

Plaintiff, proceedingpro se and in forma pauperisis now aninmate at Northwest
CorrectionalComplex in Tptonville, TN and at all times relevant to the Complaint was an
inmate atthe Cheatham County Jail (CCJ) in Ashland City, TN. (Docket Entry 1, Pogket
Entry 19). On March 18, 2014Plaintiff fled his Complaint againsDefendant,the Jail
Administrator for CCJallegingviolation of civil rights under 42 U.S.C. 8§ 1983. (Docket Entry

1). On March 25, 2014, the District Judge referred this case to the Magistrate (Ddgket
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Entry 3). On April 22, 2014, Defendant filed a Motion to Dismiss and Memorandum in Support.
(Docket Entry 14 and 15). On May 01, 2014, Plaintiff filed a Respon&gpposition. (Docket
Entry 18). Plaintiffhasnotified the Court ofa changeof address. (Docket Entry 19 and 20).
Therefore, the matter is properly before the Court.
1. Analysis
A. Standard of Review

Federal Rule of Civil Procedurégp. R.Civ. P.) 12(b)(6) governs motions to dismiss for
failure to state a claim. “Rule 12(b)(6) does not countenancalismissals based on a judge's
disbelief of a complaint'actual allegations. Bell Atl. Corp. v. Twombly550 U.S. 544, 556
(2007) (quotingNeitzke v. Williams490 U.S. 319, 327 (1989)). Instead, “a wmkaded
complaint may proceed even if it strike savvy judge that actual proof of those facts is
improbable . . . /Bell Atl. Corp, 550 U.S. at 556. A complaint will survive a motion to dismiss
if it includes: (1) facts to support a plausible claim; (2) more than aketielements of a cause
of action; and (3) facts that, taken as true, raise the right to relief above theflepekulation.
Bell Atl. Corp.at 55556. Of course, the tenet that a court must accept as true all of the
allegations contained in a complaint is inapplicable tollegaclusions. Ashcroft v. Igbal556
U.S. 662, 678§2009).Indeed the pleading standard FeD. R. Civ. P. 8 “marksa notable and
generous departure from the hypechnical, codgleading regime of a prior era, but it does not
unlock the doors of discovery for a plaintiff armed with nothing more than conclisions.
Ashcroft,556 U.S. at 678-79.

When a plaintiff ispro se the Court will review the plaintiff's pleadings under “less

stringent standards than formal pleadings drafted by lawyers .Hainés v. Kerner404 U.S.
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519, 520 (1972). Still, “evepro secomplaints must satisfy basic pleading requirememtallas
v. Holmes 137 F. App'x 746, 750 (6th Cir. 2005) (citation omitted) (unpublished opinion).
B. Official Capacity ClaimsUnder 42 U.S.C. § 1983

Plaintiff seeks an injunction, monetary damages, and declaratory judg{@ecket
Entry 1, p. 5).He allegesviolations of his First, Eighth, and Fourteenth Amendment rights.
(Docket Entry 1, pp.-%). Plaintiff files his Complaint against Defendamtis official capacity.
(Docket Entry 1, p. 4)Defendantmovesto dismiss the Complairdn the grounds that Plaintiff
fails to allege the necessary elements of his cléacket Entry 15).

Generally, aplaintiff who brings a § 1983 claimniust allegethe violation of a right
secured by the Constitution and laws of the United States, and must show thaedkd all
deprivation was committed by a person acting under color of state\West v. Atkins487 U.S.
42, 48 (1988[itation omitted) When a plantiff brings a8 1983 claimagainst a defendant his
official capacity thisis “another way of pleading an action against an entity of which an officer
is an agnt” Hafer v. Melo,502 U.S. 21, 251991)citation and internal quotation omitted).
When the claim is against an officer of a municipality, thev is clear that'a muricipality
cannot be held liablsolelybecause it employs a tortfeaseor, in other words, a municipality
cannot be held liable under § 1983 oneapondeat superiotheory” Monell v. Dep't of Soc.
Servs. of City of New York36 U.S. 658, 691 (1978)Instead, it is when execution of a
government's policy or custom, whether made by its lawmakers or by those whots®edats
may fairly be said to represent official policgflicts the injury that the government as an entity
is responsible under 8§ 1983Monell, 436 U.S.at 694.

To be clear,“municipalities do not enjoy immunity from sdieither absolute or

qualified—under § 1983 . . . [A] municipality can be sued under § 1983, but it cannot be held
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liable unless a municipal policy or custom caused the constitutional injueatherman v.
Tarrant Cnty. Narcotics Intelligence & Coordination UrbQ7 U.S. 163, 166 (1993). Moreover,
the “policy or custorfi requirementapplies when a plaintiff seeks monetary damages or
“prospective relief, such as an injunction or a declaratory judgmnierg.Angeles Cnty., Cal. v.
Humphries 562 U.S. 29, 131 S. Ct. 447, 449 (2010).

Here, Defendant ia Jail Administrator for CCJ(Docket Entryl, p. 1; Docket Entry 14,

p. 1). As such, Defendant is an agent of Cheatham CoAghin, Plaintiff brings this action
against Defendant in his official capacity only. (Docket Entry 1, p. 4). Even constheng
Complaint liberally,and as explained belo the Magistrate Judge finds that Plaintiff faits
plead facts regarding policy or a custom of Cheatham County.

First, Plaintiff alleges that Defendant deniétn access to religious and legaading
materials and states that “SGT Zack Arron said they were not allowed at lemsée253 (Docket
Entry 1, p. 5)Plaintiff also asserts that the reading materials were not a security threat. (Docket
Entry 1, p. 5; Docket Entry 18, p. 3Jowever Mr. Arronis notanamed defendant alaintiff
allegesno facts as to howdr. Arron’s actiors, although repetitivegonstitute a policy or custom
of Cheatham Countylaintiff offers no facts regarding a Cheatham County policy or custom of
denying prisoners access to reading mateédseover, Plaintiff'sasertion hatcertain reading
materialsare nota security threats conclusory.

Plaintiff alsoalleges that Defendant discriminated against him by not giving wiorla
assignmenand states that “[o]ther inmates get jobs with [the] same charges as méDacket
Entry 1, p. 5). Yet, Plaintiff offers no facts regarding a Cheatham Countyy pmlicustom of
discrimination Instead, Plaintiff concedes that he was at CCJ previously for the same ahdrge

did have a work assignment. (Docket Entry 1,)p. 5
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Plaintiff alsoalleges confinement “in a room with blastold on [the] walls andverley
[siq] ristrictive [sic] conditions.” (Docket Entry 1, p. 5). He states that “[s]upervisors have seen
mold and said, ‘oh well.” ” (Docket Entry 1, p. 3 Plaintif’'s Response, he asserts that black
mold is “a health risk to the public.” (Docket Entry 18, p.ld)Mcintyre v. Phillips the Western
District of Michigan examine#ielling v. McKinneyand the “standard for evaluating a cldwh
inhumane conditions afonfinemerit set forth thereinMclintyre v. Phillips,No. CIV.A. 1:0%
CV-527, 2007 WL 2986470, at *2 (W.D. Mich. Sept. 10, 2Q67hg Helling v. McKinney509
U.S. 25 (1993)). Th€ourt applied that standard to a prisoner’s clafrblack moldexposure
andstated that thelaintiff was required to showwhether. . . [he]endured unreasonably high
exposure to black mold that society would consider violative of contemporary starafar
decency . . . [andlvhether prison officials had exhibited deliberatdifference with regard to
the dangers of a prisoner's exposure to black mddlhtyre No. CIV.A. 1:0#CV-527, 2007
WL 2986470, at *Acitation omitted) Here Plaintiff doesnot statehe extent of his exposure to
the mold Moreover, Plaintiff does not plead that Defendant exposed him to the mold during an
execution of &heatham County policy or custoRinally, tothe extent that Plaintiff pleads that
prison supervisors, and therefore Defendant, m@ifferent by stating, “oh well the Magistrate
Judge cannot finthat this rises to the level d&liberate indifferencé

Finally, Plaintiff alleges that he does not have access to a law librarpatin thas been
denied a copy of his grievan@aperwork (Docket Entry 1, p. 5)To state a claim regding
access to the courtBlaintiff “must demonstrate, for example, that the inadequacy of the prison
law library or the available legal assistance caused such actual injury atethilnlg of a court

document or the dismissal afh otherwise meritorious claimPilgrim v. Littlefield,92 F.3d 413,

1 Farmer v. Brennanpll U.S. 825, 83§1994)“[A] cting or failing to act with deliberate indifference to a
substantial risk of serious harm to a prisoner is the equivalent of rdgldessgarding that risk).
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416 (6th Cir. 199Qgitation omitted) Here,Plaintiff pleads that he has “[n]ever seen a law book
or law library or acces to one, cannot defend mysedind thatDefendant “[w]ill not give
grevience [sic]lcopy. Have asked may times.” (Docket Entry 1, p. 5). Accordingly, the
Magistrate Judge finds th&iaintiff fails to plead any injury and fails tplead thatthere & a
policy or custom of denying prisoners access to the law library or legaWsager
1. Conclusion

For the reasonstatedabove the Magistrate JudgeECOMMENDS that Defendant’s
Motion be GRANTED and that this action b2l SMISSED with prejudicefor failure to state a
claim under 42 U.S.C. § 1983. The Magistrate JullgeRECOMMENDS that thisdismissal
count as &TRIKE under 28 U.S.C. § 1915(g); that this be considered the final judgment in this
case; and that any app®#DT be certified as taken in good faith under 28 U.S.C. § 1915(a)(3).

Under FED. R.Civ. P.72(b), thepatieshave fourteen (14y§lays, aftebeng served with a
copy of this Report and Recommendation (R&Rjo serve and filewritten objectionsto the
findings and recommendation proposed hereiA. paty shall respond tathe objecting party’s
objectionsto thisR&R within fourteen (14)days after beng served with acopy thereof Failure
to file specific objectionswithin fourteen(14) days of receipt ofthis R&R may constitutea
waiver of furtherappeal 28 U.S.C. § 636(b)(1)fhomasv. Arn, 474 U.S. 140, 156h’g denied
474 U.S 1111 (1986 0owherd v. Million 380 F.3d 909, 912 {6Cir. 2004).
ENTERED this 11th dayof February, 2015

s/John S. Bryant

John S. Bryant
U.S. Magistrate Judge
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