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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
ONE MEDIA IPLIMITED,
Plaintiff,

Case No. 3:14-cv-0957
Judge Aleta A. Trauger

V.

HENRY HADAWAY ORGANISATION,
LTD.; HHO Licensing Ltd.; and Henry
Hadaway,

N N N N N N N N N N N

Defendants.

MEMORANDUM & ORDER

Pending before the court is a Motion to GrRelief from Default Judgment Under Rule
60(b)(4) and Dismiss Under Rule 12(b)(Pocket No. 89) filed by the defendantenry
Hadaway Organisation, Ltd., HHOcensing, Ltd., and Henry Hadaway (collectively, the
“Hadaway Defendants”), to which the plaint®ne Media IP Limited (“One Media”), has filed
a Response in opposition (Docket No. 97), tredHadaway Defendants have filed a Reply
(Docket No. 98). The court allowehe parties to conduct limitetiscovery as to the issue of
personal jurisdiction before deciding the mat{Docket No. 99), and the parties have filed
supplemental briefing on the pending motiondaling this limited discovery period (Docket
Nos. 113, 114). For the reasons discdssrein, the motion will be granted.

BACKGROUND AND PROCEDURAL HISTORY

One Media initially filed this copyright action against S.A.A.R. SrL (“SAAR”) and
Believe SAS (“Believe”) on April 8, 2014. (DockNo. 1.) The Amended Complaint was filed
on July 30, 2014, naming the Hadaway Defendants for the first time. (Docket No. 15.) A more
complete discussion of the allegations inAmeended Complaint can be found in the court’s

August 7, 2015 Memorandum dismissing the claagainst SAAR and Believe for lack of
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jurisdiction, following limited juisdictional discovery. (DockéNo. 71 (the “SAAR/Believe
Opinion”).) The SAAR/Believe Opinion alsmntains a discussion tife court’s factual
findings related to jurisdiction ov&SAAR and Believe. The countill not repeatherein all of
the factual allegation$actual findings, or legal holding®ntained in the SAAR/Believe
Opinion, familiarity with which is presumed, boiefly recounts below the following facts that
are pertinent to the cumdy pending motion.

One Media and the Hadaway Defentdaare all residents of EnglahdOne Media’s
claims against the Hadaway Defendants dr@@ allegations thahe Hadaway Defendants
illegally issued licenses toAAR for a number of recordingsow owned by One Media (the
“Recordings”) and that SAAR, in turn, distrileat the Recordings through Believe and other
third parties, allowing the écordings to be downloaded throughout the world, including in
Tennessee. The Amended Complaint alleged,the court found the undisputed evidence to
show, that, in 2006, the Hadaway Defendants entatec representation agreement with Point
Classics, LLC (“PC"), a now-defunct Tennesseattuahliability corporation that was the owner
of the Recordings at the time and is a pregsaein-interest to One Media (the “2006 Rep.
Agreement”y’ The 2006 Rep. Agreement gave the Hadaway Defendants rights to the
Recordings for a three-year periodthout the right to issue subeinses. It is undisputed that

the Hadaway Defendants executed the 2006 Rep. Agreement through dealings with Jim Long,

! According to the Hadaway Defendants, and undisputed by One Media, HHO Licensing Ltd.
has not been in existence since 2004 but, whensitoparational, it was aselent of England.

> The 2006 Rep. Agreement was actually only edtér® by one of the Hadaway Defendants,
Henry Hadaway Organisation, Lténd, therefore, it is not clethat, even if the 2006 Rep.
Agreement were sufficient to establish jurigiioc over that defendarjyrisdiction would then
properly be imputed to the other Hadaway Degerts. The court will, however, refer to the
2006 Rep. Agreement as being entered into by the Hadaway Defendants collectively for
purposes of this motion, as the 2006 Rep. Agedns anyway insufficient to establish
jurisdiction for the reasonsstiussed more fully herein.



who was a member of PC at the time and vdsaded in Malibu, Califomia at an address
registered as the principal office of PC.

Finally, the Amended Complaint alleges, dhed evidence shows, that the allegedly
infringing use of the Recordings stems frosualicensing agreement entered into between the
Hadaway Defendants and SAAR in 2000, six gegaior to the execution of the 2006 Rep.
Agreement (a sublicense that One Media claimsillegglly issued). The record shows that the
Recordings were downloaded just nine time¥ennessee, a miniscule fraction of the global
distribution of the Recordingg-urther, in the SAAR/Believ®pinion, the court found that the
Tennessee downloads were not the result of articpkar targeting of Tennessee or even under
the direct control of SAAR oBelieve. Ultimately, the coufound this nominal number of
downloads insufficient to warrant specific pamal jurisdiction over SAAR and Believe in
Tennessee, based on Tennessstteam of commerce pletandard laid out iBridgeport
Music, Inc. v. Still N The Water PulB27 F.3d 472, 479-80 (6th Cir. 2003). The SAAR/Believe
Opinion did not address the Haday Defendants, who are now the sole remaining defendants in
this action, because the Hadaway Defendaatsnot moved for dismissal or otherwise
responded to the litigation at that time. The court subsequently entered a default judgment
against the Hadaway Defendants on Septehbe2015 (Docket No. 76) and a final Entry of
Judgment was issued by the Clerk ou@ on September 23, 2015 (Docket No. 77).

In the currently pending ntion, the Hadaway Defendants seek to vacate the default
judgment against them on the grounds thatthet lacks personal jgdiction. On June 28,
2016, the court issued a Memorandum & Ordettedl#o this motion, lBbwing the parties to
engage in limited jurisdictional discovery for 88ys and then file supplemental briefing before

the motion would be decided. (Docket No. 99 (fhescovery Opinion”).) A more complete



discussion of the background andgedural history of this action up that point in time can be
found in the Discovery Opinion, familiarity witlthich is presumed, and will not be repeated
herein. Briefly, the Discovery Opinion held, f@asons more fully discusséherein, that, if the
court finds personal jurisdiction to be lasgiupon review of the supplemental briefing
following limited jurisdictional discovery, theourt must grant the Hadaway Defendants’
Motion, vacate the default judgment, and dismiss the case.

During the limited discovery period, thewt issued an Order denying a Motion to
Compel by One Media. (Docket No. 112 (theT® Opinion”).) In that motion, One Media
sought certain enumerated items from the MagaDefendants related to establishing the
volume of sales in Tennessedlwme United States, through thirdrpalicensors or distributors,
of recordings licensed by the Hadaway Defendants that are not the subject of this action. In the
MTC Opinion, the court explained that evidencat tiecordings other thahe Recordings were
placed in the stream of commerce (regardlesBeof’olume) cannot establish either specific or
general personal jurisdion because 1) specific jurisdictiamthis action must arise from
transactions involving the Recands themselves and 2) gengtaisdiction requires something
far beyond a stream of commerce analysid. gt p 4.)

On January 30, 2017, One Media filed itgoSlemental Response in Opposition to the
Defendant’s Motion to Grant Relief from Railt Judgment and Dismiss, following limited

jurisdictional discovery as pradéd by the Discovery Opinioch(Docket No. 113.) One Media

% In this filing, One Media cites the MTC Opiniamd asserts that the colimited jurisdictional
discovery taspecificpersonal jurisdiction ogl (Docket No. 113, o. 1, n. 1.) In fact, however
the MTC Opinion expressly states that “the court will not disallow discovery that is tailored
toward establishing general pensl jurisdiction, nor will the @urt be unwilling to entertain
arguments pertaining to geneparsonal jurisdiction isubsequent jurisctional briefing.”
(Docket No. 112, pp. 3-4). As stated above, MiIrC Opinion did not deny One Media’s Motion
to Compel because it sought evidence relategtteral rather tharspecificjurisdiction but,
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has placed little new evidencethe record in support of its opptign. It has, however placed
documents in the record that further confirra tacts referenced in the SAAR/Believe Opinion
and discussed above. Namely, One Mediaaltashed to its Supplemental Response the
Declaration of Michael Infagt CEO of One Media, which references the nine Tennessee
downloads of the Recordings tha¢re discussed in the SAAR#Beve Opinion. (See Docket
No. 113-1, 6.) One Media has also attachkedter indicating that 8AR believed it acquired
sublicensing rights tthe Recordings from the HadawayfBedants in March of 2000 and that
its exploitations of the Recordings were dongaad faith reliance on thatquisition. (Docket
No. 113-4.) One Meida has also attached RPOG6 LLC Annual Report filé with the state of
Tennessee. (Docket No. 113-2.) This report shihat PC was registered in Tennessee and had
a Tennessee address on file, but it also showstanl members of PC at the time — Jim Long
and Deborah DeBerry Long — who both hadngle business addss listed in Malibu,

California. One Media furthheattached a 2009 email indiaagi that the Hadaway Defendants
were in possession of a hard drive contaitirgRecordings and that, in 2009, when the 2006
Rep. Agreement was not renewed, the Hadawayridefes were supposed to return this hard
drive and also remove the Recordingstirtheir website. (Docket No. 113-3.)

Finally, the Infante Declaraticalso states that the Hadamaefendants have distributed,
through third parties, a large volume of audio and visuakdéogs worldwide, including
throughout the United States and within the sthfeennessee, not including the Recordings.
(See Docket No. 113-1. 11 4-5.) There is nodatiibn, however, that Tennessee was in any way

specifically targeted by these licensing orrilisttion agreements. With respect to the

instead, because the requestetovery at issue was notgigned to uncover evidence that
would have been able to establgdmeral or specific jurisdiction.



Recordings, One Media has provided no evidéaahow that they were downloaded in
Tennessee other than the nine times identified abdlere is also no evidence in the record to
suggest that the Hadaway Defent$ahave offices in Tennessee, own property in Tennessee,
have bank accounts in Tennessee, have any agemptoyees or representatives in Tennessee,
or even that any agents, employees or rgmtesives of the Hadaway Defendants have ever
travelled to Tennessee to conduct busimeskehalf of the Hadaway Defendants,

Also on January 30, 2017, the Hadavzmfendants filedheir Supplemental
Memorandum of Fact and Law in Support okeifiMotion to Grant Relief from Default
Judgment under Rule 60(b)(4) and Dismiss UriRide 12(b)(2). (Docket No. 114.) The
Hadaway Defendants attached to theip@emental Memorandum a copy of the 2006 Rep.
Agreement showing that 1) the 2006 Rep. Agredrigis only a MalibuCalifornia address for
PC, and 2) the 2006 Rep. Agreement providesitimgoverned by English law and that all
disputes arising from the 2006 Rep. Agreetrstould be resolved in English courts.

ANALYSIS

In keeping with the Discovery Opinion, nowathurisdictional discovery is complete and
the parties have filed supplemental briefing tlourt can render a final decision on the pending
Motion to Grant Relief from Default Judgmerfts stated above and explained in greater detalil
in the Discovery Opinion, a finding that the colacks personal jurisction must necessarily
result in the court’s granting the pending motion to vacate the default judgment against the
Hadaway Defendants and dismissing this actioacadse the court finds that there is no basis

for personal jurisdiction over the Hadaway Defendants, the pending motion will be gfanted.

* The plaintiff argues that, because there has heeavidentiary hearing, it need only establish a
prima faciecase of jurisdiction. In fact, however, teurt finds that an evidentiary hearing is

not necessary because the jurisdictional questorbe decided based on undisputed evidence in
the record. Generally, when rewing a 12(b)(2) motion for lack gdrisdiction after the parties
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In putting forth evidence about Tennesseemoads of recordings (other than the
Recordings) that were placed into theeam of commerce by the Hadaway Defenda@ag
Media appears to again conflaeecific and general jurisdiction. As the court explained in the
MTC Order, a stream of commerce analysis relates ordgeoificjurisdiction. General
jurisdiction, to the contrary, reqeis a showing that the defendantessentially at home in the
forum state.” Daimler AG v. Baumaril34 S.Ct. 746, 751 (2014). As explained more fully in
the SAAR/Believe Opinion, a stream of comnte plus analysis — as set forttBindgeport
Music, Inc.— may be a means of establishing purpdsgfailment, which the Sixth Circuit has
held is one of three required elements for establishing specific jurisdi@emnS. Mach. Co. v.
Mohasco Indus., Inc401 F.2d 374, 381-382 (6th Cir. 1968). Unllkrhasco the following
three elements must be present for personaldiation to be found: 1) “the defendant must
purposefully avail himself of the privilege of axg in the forum state arausing a consequence
in the forum state;” 2) “the cause of action maisse from the defendant’s activities” in the
forum state; and 3) “the aav$ the defendant or consequescaused by the defendant must
have a substantial enough connection with tinenfostate to make the exercise of personal

jurisdiction reasonable.”

have had an opportunity to conduct jurigiical discovery, the court should use a
preponderance of the evidence standard to deterwhether jurisdiction is appropriat&ee

SES Check, LLC v. First Bank of Dél74 F.3d 351, 356 (6th Cir. 2014). The Sixth Circuit has
held that, in deciding a Rule 60(b)(4) motion fck of jurisdiction, howeer, it is the movant,
rather than the original plaintiff, who has thedem of showing a “total want of jurisdictionlt

re G.A.D., Inc.340 F.3d 331, 336 (6th Cir. 2003). Te¢wurt finds that, even under this
heightened standard, the Rél&(b)(4) motion should be granted for lack of jurisdiction.

® There is a dispute of fact as to whether athefrecordings the plaintiffs have referenced are
even licensed by the Hadaway Defendants or sitoplgther entities with similar names that
have an unclear relationship to the HadawaieBe&ants. The courteed not resolve this

dispute, however, because, even if theserdiogs are all affiliated with the Hadaway
Defendants, the fact that they were downloadetiennessee does not establish jurisdiction here
for the reasons discussed herein.



The downloads of recordings other thha Recordings cannot establish specific
personal jurisdiction over the Hadaway Defendaetsause they are not the subject of this
infringement action, and the claims at issue did not arise from these downloads. Nor can the
downloads give rise to general personal jurisoin; because they relate only to an indirect
stream of commerce relationship betweenHhdaway Defendants and Tennessee, and are not
sufficient to establish that the Hadaway Defaridare in any way at home in Tennessee. In
fact, the record is completely devoid of aawdence that would establish general personal
jurisdiction over the Hadaway Defendants.

One Media has put forth two other bases ftatdshing specific psonal jurisdiction
over the Hadaway Defendants: thiee downloads of the Recands in Tennessee, and the 2006
Rep. Agreement. For the same reasons the court found the nine Tennessee downloads of the
Recordings insufficient to establish specifiogdiction over SAAR andelieve, they are also
insufficient to establish specific jurisdiction owbe Hadaway Defendants, particularly where
there is no additional evidence showing thatHlagdaway Defendants had any direct control over
these downloads or otherwisegated Tennessee residents as consumers of the Recoi8agys.
Bridgeport Music, InG.327 F.3d at 478-79 (“The purposefubément requirement ensures that
a defendant will not be haled into a jursidctioteoas the result of random, fortuitous, or
attenuated contacts, or of theilateral activity of another paror a third person. . . . [T]he
placement of a product into the stream of commevieput more, is not an act of the defendant
purposefully directed towarithe forum state.”).

The 2006 Rep. Agreement likewise does not meet any dfdtescoelements for the
establishment of specific persofalisdiction over the Hadaway Defdants. First, the fact that

the Hadaway Defendants entered into a contvitbta limited liability company based in



Tennessee is not, alone, sufficienestablish purposeful availmenEompuServvédnc. v.
Patterson 89 F.3d 1257, 1265 (6th Cir. 1996) (“[M]erely emtg into a contract with [a resident
of the forum state] would not, without more, establish . . . minimum contasise’also
Calphalon Corp. v. Rowlett@28 F.3d 718, 722 (6th Cir. 2000) (citiNgtionwide Mutual Ins.
Co. v. Tryg Int'l Ins. Cq.91 F.3d 790, 795 (6th Cir. 1993) aBdrger King v. Rudzewic271
U.S. 462, 479 (1985)). As the Supreme Courthedg, “with respect tinterstate contractual
obligations . . . parties who reach out beyond staée and create continuing relationships and
obligations with citizensf another state are subject to regjolaand sanctions in the other State
for the consequences of their activitie®urger King 471 U.S. 476 (internal citations omitted).
While Point Classics was registeredli@nnessee at the time the 2006 Rep. Agreement
was executed, it had a business address in Maliblifornia listed on the agreement, and Jim
Long, who was the Hadaway Defendants’ point@iftact in entering the 2006 Rep. Agreement,
was based in California. Adif this suggests that, at begte Hadaway Defendants were
attempting to do business in California, noTennessee. Even assuming, however, that the
sheer fact of PC’s registration in Tennessgalers the 2006 Rep. Agreement a contract entered
with a Tennessee resident, t@es not alone establish thlaé Hadaway Defendants had any
intention of establishing a continuing relationship with the state of Tennessee. While the
representation agreement lastedddhree-year term, there is no evidence that it required any
additional contact between the Hadaway Defentsland PC beyond the initial execution.
Moreover, there is no evidence that the Hadalyefendants reached out to PC to execute this
agreement. Finally, the 2006 Rep. Agreenvesss governed by the laws of England and

provided that all disputes besaved in English courts. Adf this shows that the Hadaway



Defendants, in entering the 2006 Rep. Agrediraid not intend tgurposefully avail
themselves of the privilege of acting in Tennessee.

Next, even if purposeful availment were foundrthis no basis to find that the claims in
this action truly arise from 2006 Rep. Agreeme@ne Media attempts to argue that the 2006
Rep. Agreement is the only way the HadawayelDdants were able to access the Recordings
and only when they had secured such access weyealie to improperly sublicense rights to the
Recordings to SAAR, who in tumlistributed the Recordings thugh Believe. Even if this were
true, it is not at all clear th#tis would support a finding that tleéaims in this action arise from
the 2006 Rep. Agreement, rather than from Whialdependent infringing actions of the
Hadaway Defendants. Indeed, this is not adired contract action. More importantly, One
Media’s assertions that the 2006 Rep. Agreement was the sole basis for the Hadaway
Defendants’ ability to access the Recordings atdicense them to SAAR is belied both by the
allegations in the Complaint and evidence placed in the record by One Media following
jurisdictional discovery. The Complaint allegand the record shewthat the alleged
infringing distribution of the Recordings by 8R began in 2000, six years before the 2006 Rep.
Agreement was ever entered. In fact, the evidantdge record suggests that there is a long and
sordid history of transactions between the Hadaway Defendants and predecessors-in-interest to
One Media for the rights to the Recordingsagdpears that One Medhas homed in on the 2006
Rep. Agreement not because it is the occurrencertitiatly gave rise tahe claims, but because
it is the one agreement that happened to invatventity registered in Tennessee and provides
One Media with a basis to allegathurisdiction is proper here.

Lastly, the court finds that, en if purposeful availment were present and the claims had

arisen from the 2006 Rep. Agreement, there datill be no substantidasis for reasonably
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exercising jurisdiction in Tennessee. édvledia correctly points out that, undéohasco where
the first two factors are presetiig third is generally presume&ee First Nat'l Bank of
Louisville 680 F.2d at 1126 (“When the first two elemeants met, an inference arises that the
third, fairness, is also present; only the unusaak will not meet this third criterion.”). The
court finds, however, that thisjigst such an unusual case, wheneen if the first two factors
were met, there would still be no substantiai®dor reasonably exercising jurisdiction here.
The Sixth Circuit has held that, in determining this fiMahascofactor of reasonableness of
jurisdiction, the court sbuld consider “the burden on the defendant, the interest of the forum
state, the plaintiff's interest in obtaining relief, and the interest of other states in securing the
most efficient resolutionf controversies.”Bird v. Parsons289 F.3d 865 (6th Cir. 2002). None
of these factors support jurisdiction here. Noh#he parties to thiaction are present in
Tennessee. There is no showing #rat of the witnesses or anytbk evidence is based here or
that any of the occurrences giving rise todlams actually took placeere (with the exception
of a handful of downloads by third parties).

This is a dispute between two foreign cogiams for infringemerstthat took place over
a number of years through distition agreements that spanned the entire U.S. or the entire
world and in no way targeted Tennessee. One Madiges that its interest in obtaining relief in
this action is best served byaavsuit in the United States,ther than in England, due to
familiarity with United States copyright lawét has put forth no evidence, however, to suggest
that the English courts are #guipped to handle the claimsisdue. In fact, the 2006 Rep.
Agreement, which was entered by One Media’s @cedsor-in-interest, specifically provided for
resolution of disputes arisingofn that licensing of the Recondjs to be resolved in England.

Certainly, this limited interest of One Medaresident of Engtal, does not outweigh the
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burden to the Hadaway Defendants and the inefiogier litigating in Teanessee or the lack of
any interest in this actioby the state of Tennessee.

For these reasons, the court finds thatehs no basis for establishing personal
jurisdiction over the Hadaway Defendaatsd their motion must be granted.

CONCLUSION

For the foregoing reasons, the Motion to GiRalief from Default Judgment Under Rule
60(b)(4) and Dismiss Under Rule 12(b)(2) is her€RANTED. The court’s prior Order of
Default Judgment against the Hadavilmfendants (Docket No. 76) is herebpCATED and
this action iDISMISSED WITH PREJUDICE.

Entry of this Order shall constitute judgment in the case.
It is SoOORDERED.

Enter this 7th day of February 2017.

i) Fog—

LETAA. TRAUGER
Lhited States District Jidge
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