UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JOSHUA GULDEN,

Plaintiff, Case No. 3:14-cv-1041

Judge Aleta A. Trauger
V.

MENAGES, INC,,

N N N N N N N N N

Defendant,

MEMORANDUM & ORDER

The defendant, Menages, Inc. (“Menagebk3s filed a Motion to Dismiss (Docket No.
11), to which the plaintiff has filed a Respernis opposition (Docket No. 15). For the reasons
stated herein, the motion will be denied.

BACKGROUND

According to the Amended Complaint, thaiptiff, Joshua Gulden, was employed as a
valet parking attendant by Menageshich is a private “swinger£lub” located in Nashville,
Tennessee. Gulden alleges that his primagaesibility was “to valet cars for Defendant’s
patrons” and that he “regularly maintained tirounds, took out trash, ran errands for patrons
(including purchasing cigarettesd liquor), loaded and unloadgdods and products sold in the
club,” and performed other unspecified “dutassigned by Defendant(Am. Compl.{ 11.)
Gulden specifically allegesdh “[a]t least once every workweek while employed by Defendant,
Plaintiff handled goods or matals that had been moved in or produced for commerce
(including, but not limited to, cigarettes, liqgusoft drinks, and cleaning products)Id.(f 12.)
Gulden also alleges that Menages was an “emplaiylaintiff within the meaning of the FLSA,
29 U.S.C. § 203(d),” and that Menages “wasaterprise engaged in commerce or in the
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production of goods for commerce within the meaning of Section 3(s)(1)(A) of the FLSA, 29
U.S.C. 8§ 203(s)(1)(A).” 1d. 11 6-7.) Gulden alleges tHdenages failed to pay him any base
wages, failed to record his hours worked, failecetmord the amount of tips he received, forced
him to pay for “insurance” that did not acliyacover him, and provided him (and likely the
Internal Revenue Service) a W-2 form thatddlgepresented that he had received wages.
Based on these allegations, Guldesserts two claims: (1) the defendant violated the FLSA by
failing to pay him the required minimum wage; g83ithe defendant violated the Internal Code
by filing a fraudulent W-2 form, in violation of 26 U.S.C. § 7434.

In the Motion to Dismiss, Menages seeks dismissal of Gulden’s FLSA claim for (a) lack
of subject matter jurisdtion under Rule 12(b)(1), or (b)ifare to state a claim under Rule
12(b)(6)! In substance, Menages contends thaallegations in the Amended Complaint, even
when construed in the light most favorablesafiden, fail to meet the requirements for FLSA
coverage under 29 U.S.C. § 206(a).

RULE 12(B)(6) STANDARD

In deciding a motion to dismiss for failuredtate a claim under Rule 12(b)(6), the court
will “construe the complaint in the light most faable to the plaintiff, accept its allegations as
true, and draw all reasonable infeces in favor of the plaintiff. Directv, Inc. v. Trees87
F.3d 471, 476 (6th Cir. 2007)yge v. Rock Fin. Corp281 F.3d 613, 619 (6th Cir. 2002). The
Federal Rules of Civil Procedure require only thalaintiff provide “ashort and plain statement
of the claim that will give the defendant faintice of what the plaintiff's claim is and the

grounds upon which it restsConley v. Gibson355 U.S. 41, 47 (1957). The court must

! The motion does not address Gulden’s secagithgchhich arises under a different federal
statute. Thus, the motion is more properlgrelcterized as a partial motion to dismiss.
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determine only whether “the claimant is entittecbffer evidence to support the claims,” not
whether the plaintiff can ultimately prove the facts allegedierkiewicz v. Sorema N,A34
U.S. 506, 511 (2002) (quotirgcheuer v. Rhode416 U.S. 232, 236 (1974)).

The complaint’s allegations, however, “mustdmugh to raise a right relief above the
speculative level.”Bell Atlantic Cap. v. Twombly550 U.S. 544, 555 (2007). To establish the
“facial plausibility” requiredto “unlock the doors of discowef’ the plaintiff cannot rely on
“legal conclusions” or “[tjhreadlva recitals of the elements afcause of action,” but, instead,
the plaintiff must plead “factual content thabals the court to draw the reasonable inference
that the defendant is liabter the misconduct alleged Ashcroft v. Igbal556 U.S. 662, 678-79
(2009). “[O]nly a complaint that states a plausiblaioh for relief survives a motion to dismiss.”
Id. at 679;Twombly 550 U.S. at 556.

ANALYSIS

Under 29 U.S.C. § 206, “[e]very emplowimall pay [a minimumvage] to each of his
employees who in any workweek is engagedammerce or in the pduction of goods for
commerce, or is employed in an enterprisgaged in commerce or in the production of goods
for commerce.” Courts have construed § a8¢providing two grounds for coverage under the
FLSA: (1) “individual coverage,ivhich covers an employee who'engaged in commerce or in
the production of goods for commerce,” or (2) “eptese coverage,” which covers employees of
any “enterprise engaged in commercénahe production of goods for commerceSee Tony &
Susan Alamo Foundation v. Sec’y of Lahbfl U.S. 290, 295 n.8 (1985).

Here, Menages contends that the allegatio the Amended Complaint, even when
construed in the light most favotalio Gulden, fail to establigither individual or enterprise

liability under the FLSA. Menages argues that the court shouldroerits challenge either as a
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“facial attack” on the court’subject matter jurisdiction under Fed. Civ. P. 12(b)(1) or as a
challenge to the sufficiency of Gulden’s gi#ions under Fed. Civ. B2(b)(6) for failure to
state a claim. Although the Sixth Circuit has adtiressed the issue, Supreme Court precedent
and other circuit court precedent indicate thaémgamise coverage or individual coverage under
the FLSA is not “jurisdictiondl,but rather constitutes an elent of the underlying claimSee
Reed Elsevier, Inc559 U.S.C. 154, 160-163 (2010nding that Title VII coverage
requirements are not “jurisdictional’Arbaugh v. Y & H Corp.546 U.S. 500, 515-16 (2006)
(same)Chao v. Hotel Oasis, Inc493 F.3d 26, 33 (1st Cir. 2007) (FLSA numerosity
requirement is not “jurisdictional,” bubnstitutes an element of the claisge also Lexmark
Int'l, Inc. v. Static Control Components, In¢34 S. Ct. 1377 (2014) Numerous district courts,
including at least one district court within tBeth Circuit, have expressly held that FLSA
coverage requirementseanot jurisdictional.See, e.gWilliams v. Hooah Sec. Servs., LL29

F. Supp. 2d 1001, 1013-14 (W.D. Tenn. 20MAjloy v. Ass’n of State & Territorial Solid
Waste Mgm't Officials955 F. Supp. 2d 50, 53-54 (D.D.C. 2013yhis court agrees that the

inquiry relates to an element of the claim, twothe court’s subjechatter jurisdiction over

% In Lexmark the Supreme Court addressed whether a particular entity fell within the class of
plaintiffs whom Congress authorized to suneler the Lanham Act, 15 U.S.C. § 1125. The court
noted that, in some earlier caes, the Court hizdresl to this inquiry agvolving an issue of
“statutory standing” and had “treatéds effectively jurisdictional.fd. at 1338. However, the
Court found that the Court’'s @vious characterization oféhnquiry in that manner was
“misleading,” because “the absence of a védislopposed to arguable) cause of action does not
implicate subject-ratter jurisdictionj.e., the court’s statutgror constitutionapowerto

adjudicate cases.Id. (quotingVerizon Md., Inc. v. Public Comm’n of M&35 U.S. 635, 642-

43 (2002))(emphasis in original).

% In his opposition brief, Gulden cites numeratiser district courts that reached the same
conclusion, cases which this court ingorates by reference hereirsegDocket No. 15 at p. 5.)
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claims arising under federal law lt@ther or not the allegatiorss pleaded, are sufficient to
satisfy the elements of a claim under the FLSAgcordingly, the courwill analyze the issue
under the Rule 12(b)(6) standdrd.

Here, construing the allegatis in the light most favorable to Gulden, Gulden has
adequately pleaded both enterprisgerage and individual coverage.

With respect to enterprise coverage, Sec#08(s)(1) [8 3(s)(1) of the FLSA] defines an
“enterprise engaged in commerce or in the prodnof goods for commerce” as an enterprise
that: “has employees engaged in commerae tire production of goods for commerce, or that
has employees handling, selling, or otherwiseking on goods or materials that have been
moved in or produced for commerce by any pefsand “is an enterprise whose annual gross
volume of sales made or business done is not less than $500l@08t'8 203(s) WA)(i)-(ii).
“Commerce” under the FLSA is broadly definedmean “trade, commerce, transportation,
transmission, or communicati@mong the several States otvibeen any State and any place
outside thereof.” § 203(b). “Goods” mediyoods [], wares, products, commodities,
merchandise, or articles or sabjs of commerce of any charactar any part or ingredient
thereof, but does not include goods after their delivery intat¢heal physical possession of the

ultimate consumer thereof other than a producenufa&turer, or processor thereof.” 29 U.S.C.

* The court notes that, even if the court werednstrue the motion as properly addressed under
Rule 12(b)(1), the court’s analysis — and ¢beart’'s conclusions — would be the same. The
plaintiffs have mounted only a “facial attdan the substance oféhAmended Complaint’s
allegations as they relate to coverage undeFU&A. Because a facial attack questions “merely
the sufficiency of the pleadingd court addressing a facial attankst “take the allegations in

the complaint as true, and if those allegationaldish a federal claim, jurisdiction exists.”
Portsmouth Ambulance, Inc. v. United Stat&&8 F.3d 494, 498 (6th Cir. 2014) (internal
guotation, brackets, and citation otad). As set forth herein, tladlegations, if taken as true, do
establish that the FLSA applies here.



8 203(i). “Produced” means “produced, manufeediy mined, handled, or in any other manner
worked on in any State; and for the purposethigf[Act] an employee shall be deemed to have
been engaged in the production of goodsith employee was employed in producing,
manufacturing, mining, handlingatnsporting, or in any other manner working on such goods, or
in any closely related processamcupation directly essential tioe production thereof, in any
State.” 29 U.S.C. § 203(j). “[T]he FLSA hasdn construed liberally to apply to the furthest
reaches consistent with congressional directidrefguson v. Neighborhood Housing Servs. of
ClevelandInc., 780 F.2d 549, 553 (6th Cir. 1986) (quotiMgchell v. Lublin, McGaughy &
Assoc. 358 U.S. 207, 211 (1959)).

The Amended Complaint (1) incorporatesrbference 8 3(s)(1)(A) of the FLSA, (2)
alleges that Gulden “handled” “goods and produstéd within the club that been moved in
interstate commerce, includinggarrettes, liquor, soft drinkand cleaning products, (3) alleges
that at least one other valet wetkat the club, and (4) containteghtions that gave rise to a
reasonable inference that some other emplgyse{d (to customers) the goods moving in
interstate commerce, given that the plaintiff callgges that he “handled” (rather than sold) the
goods. Also, by incorporating 8 3(s)(1)(A), thaiptiff has sufficientlyalleged that Menages
has an annual gross volumesales over $500,000. Therefofee allegations plausibly
establish that FLSA enterprise coverage attath&senages. Discovery will flesh out whether

the FLSA actually applies to Menages’ business.

> At least one district court has found that, uritie circumstances pested in that case, a
gentleman’s club is an feerprise” under the FLSASee Reich v. Priba CorB90 F. Supp.
586, 589 (N.D. Tex. 1995).



As to individual coverage, “theest is whether the work is so directly and vitally related
to the functioning of an instrumentality or facility of interstate commerce as to be, in practical
effect, a part of it, rather &m isolated local activity.'Mitchell v. H.B. Zachry C9362 U.S. 310,
324 (1960) (citation omitted}ee also Marshall v. Victoria Trans. C603 F.2d 1122, 1124 (5th
Cir. 1979) (“[A]ny regular contact with comerce, no matter how small, will result in
coverage.”) (quotinglabee v. White Plas Publ’'g Co., InG.327 U.S. 178 (1946)). Thus, “the
character of the employee’s adfies is determinative, nohe nature of the employer’'s
business.”Overstreet v. N. Shore Coy 318 U.S. 494, 498 (1943). Here, Gulden alleges that he
ran errands purchasing cigaretéesl liquor for patrons and thla¢ loaded and unloaded goods
sold to patrons of the club. Hdéso alleges that, at least quer week, he handled goods or
materials that had been moved in or proddoe@ommerce, including cigarettes, liquor, soft
drinks, and cleaning productglthough the relationship to intdege commerce with respect to
individual coverage may be more attenuated tharallegations related emterprise coverage,
these allegations plausibly establish that ®@aldandled and unloadgdods from outside the
state to be sold to club patrons as pathefstream of interstate travel of those gdbds.

The court emphasizes that its opinion is sintpbt Gulden has alleged sufficient facts to
plausibly state a claim for inddual or enterprise coveragader the FLSA. The issue of
whether the requisite FLSA covegeactually applies to Menages®@ulden, particularly as the

issue relates to the scope of “commerce” undeFH#A, is a legitimate quetion that will be the

® At least some courts have permitted claims related to valets to proceed under the FLSA,
although it does not appear thatetelants in those cases disputiealt the requisite relationship
to “commerce” had been satisfieBee, e.g., Weisel v. Sipgae Joint Venture, Inc602 F.2d
1185 (5th Cir. 1979).



subject of appropriate discovery and that maghieesubject of a Rule 56 motion — premised on a
developed factual record — at appropriate stage in the case.
For the reasons stated herein, dieéndant’s Motion to Dismiss BENIED.

It is SOORDERED.

Enter this 25tiday of August 2014. W%’M
- ’

ALETA A. TRAUGER
United States District Judge




