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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

PEOPLES BANK OF THE SOUTH, )
)
Plaintiff, )
)
V. ) Case No. 3:14-1104
) Judge Aleta A. Trauger
FISERV SOLUTIONS, INC., )
)
Defendant. )
MEMORANDUM

The court conducted a two-day bench triahis breach of cordict action on December
6-7, 2016. In accordance with Rule 52 of the Faldeules of Civil Proedure, the court sets
forth herein its finding®f fact and conclusions of law. For the reasons discussed more fully
below, the court will enter judgment in favortbe plaintiff, Peoples Bank of the South, in the
amount of $148,700, plus atteyis fees and costs.

CLAIMS

The Complaint contains the following fiw®unts: Count | allegethat the defendant
breached the de-conversion fee schedule in apiat@ssing agreement entered into between the
plaintiff bank and a predecessoriitierest to the defendant (th@ore Services Agreement”);
Count Il alleges the defendant’'slch of a separate, independsmitract between the plaintiff
and the defendant for electronic fund transferisesv(the “EFT Agreement”); Count Il alleges
the defendant’s breach of an oral agreement between the plaintiff and the defendant to modify
yet another contract between the plaintiff and a predecessatenest to the defendant for
software licensing (the “Licensing AgreemenCpunt IV alleges that the defendant collected

improper charges from the plaintiff related toaanicipated contrat¢hat was never signed by
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the plaintiff (the nature of whitwas not clarified in the Complaint but that was referred to at
trial as the “Accell Network Charges”yand Count V alleges thiefendant’s breach of the
covenant of good faith and fadealing. (Docket No. 1-1.)

Count Il was dismissed by the court follogithe pre-trial conference on December 2,
2016, due to a binding arbitration clause in the EFT Agreement. (Docket No. 88.)

During opening statements at trial, counseltfier plaintiff withdrew Count 11l and stated
that Count V had been dismissed by the toorSummary Judgment and was no longer at
issue’

Thus, the only claims that were tried beftite court are Count | for breach of the Core
Services Agreement and Countfid the Accell Network Charges.

FINDINGS OF FACT?

The Core Services Agreement

David Reynolds, President and CEO of thargiff bank, testifiedhat the plaintiff
contracted with Financial Dafeechnology Corporation (“Fi-Datatp provide the plaintiff's
data processing, through a series okagrents beginning in 1994. On July 26, 2007, the

plaintiff entered into its final written contraeith Fi-Data, accordingp which Fi-Data (as the

! There appears to have been some cowriuisi the Complaint between Counts Il and IV
(particularly with respect to damages sought) fartsimplicity sake, té court refers to the
claims at issue as outlined herein, in keepintp Wie way the plaintiff referenced the claims
during the pre-trial coefrence and at trial.

2 In fact, the court’'s Memorandum on Summaudgment did not dismiss Count V in its entirety
but simply held that the duty of good faith d@ad dealing could not provide grounds for the
plaintiff to recover payments made to the defetsl&or charges that welegitimately incurred.
(Docket No. 44, pp. 6-7.) In any event, Count \tred Complaint did not identify any additional
damages to the plaintiff beyond those alleged feabin of the express terms of the contracts at
issue, and this claim appears to have ts®mdoned by the plaintiff at trial.

% No official transcript of te bench trial has yet been pregzhrand all references to the
testimony are from the court’s memory and notes.
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Processor) would provide dateopessing services tbe plaintiff (as the Customer) for a five-
year term, beginning on October2D07 (this is the Core ServicAgreement). (Plaintiff's Ex.
1.) The Core Services Agreement contemplegaswal by mutual agreement and states: “In the
event Customer wishes to discontinue thise&gnent, Customer agrees to provide Processor
notice of non-renewal &ast one hundred [sic] (180) days ptio the expiration of the term.”
(Id. at 8 1.b.) The Core Services Agment further provides as follows:

Upon termination of this Agreementhether for reasons expiration, non-

renewal, or termination under Sectionflthe Agreement, Customer may obtain

from Processor relevant tdefiles and records for the purpose of de-conversion to

an alternative data processing systena loyachine-readable media. Processor

hereby agrees to provideasonable and customary levels of transition assistance

if Customer decides to convert to atlaeitomation alternatives. Except as

provided in Section 3d, the de-conversion aii#ig constitute serees that create

fees payable to Processor. Such fees are enumerated in Schedule A--De-

conversion Fee Schedule.
(Id. at 8 3.a-c.) The exception identified in @t 3-d of the Core Service Agreement provides,
simply, that the Customer is negquired to pay any de-convins fees if the agreement is
terminated as a result of the Processorsbh and is not relevant to this actiold. &t § 3.d.)
Finally, the Core Services Agreentatates that “[a] party in baeh of this Agreement agrees to
reimburse the other party for any expenses, inofyidéasonable attorney’s fees, that such party
incurs in enforcing its remedies fordaich of contract under this sectionld. @t § 2.)

Schedule A, which is attached to the Corevlees Agreement, provides as follows with

respect to deanversion fees:

Demand Deposit $500 plus $.20 per account

Savings $500 plus $.20 per account
Certificates $500 plus $.20 per account
IRA’s $500 plus $.20 per account



Loans $500 plus $.20 per account

Any additional applications, such as general ledger accounting, etc., will be

additional cost of $500. Incidental requesish as standard reports, etc., will be

billed at $50 per report.

(Id. at p. 11.) Nowhere in the Core Services Agreement — including Schedule A or any other
attachment — is there any igdtion that the de-conversion pess must either begin or end
within any specified time period in order forlfedule A to apply, or that the customer must
provide the processor with theeiatity of its new provider withimny specified period of time in
order for Schedule A to govern the de-conversemsfwhenever the process begins. This fact
was conceded by Jean Ramsey, the Presidént@ta at the time, who drafted the Core
Services Agreement and was the main Fi-Datatfwd contact for the plaintiff throughout the
course of their relationship.

Both Mr. Reynolds and Ms. Ramsey testiftbat, in 2011, Fi-Data filed for Chapter 11
bankruptcy relief and, beginning aathpoint in time, the parties had concerns about maintaining
their ongoing relationship. On February 29, 20bRowing the bankruptcy court’s appointment
of an external trustee rather than allowingita to proceed with Gipter 11 as a debtor-in-
possession, the plaintiff gave weh notice to Fi-Data of nonmewal of the Core Services
Agreement. (Plaintiff's Ex. 4.) This was within 180 days of the expiration of the contract term
on October 1, 2012 and, thereforee tiaintiff provided the defendawith proper notice of non-
renewal under the terms of the Core Servisgieements. Mr. Reynolds and Ms. Ramsey both
testified that, upon receiving tmetice of non-renewal, Ms. Ramgsasked for the plaintiff's

patience while Fi-Data went through the bankrupi@cess, as she did not want to lose the

plaintiff as a customer. Ms. Ramsey specificédistified that she sponded to the notice by



fighting to retain the plaintif6 business rather than wantingoggin the de-conversion process
right away.

On September 14, 2012, the United States Bgotky Court for the Middle District of
Tennessee approved (subject to certain modifinatnot relevant to ik action) an Asset
Purchase Agreement entered betw the defendant — Fiserv Sadas, Inc. — and Fi-Data, by
which the defendant purchased certain FieD@intracts, including the Core Services
Agreement, and became bound by their terms. (HfarEx. 2.) After this time, the defendant
continued to do business with the plaintiff under tdérms of the Core Services Agreement, and
Ms. Ramsey, who became an employee of thendef& in connection with the sale and who
continued to service th@aintiff's accounts, testified thahe hoped the plaintiff would not go
forward with the non-renewal but would comte to do business with the defendant.
Specifically, Mr. Reynolds and Ms. Ramsey tedtifieat negotiations between the plaintiff and
the defendant were ongoing from the time the defendant took over the Core Services Agreement
through its expiration on October 1, 2012 angdmel. Ms. Ramsey and Mr. Reynolds also both
testified that, between October 1, 2012 Bedember 31, 2012, the parties continued to do
business under the terms of the Core Services Agreement, while these negotiations were
ongoing. Ms. Ramsey testified that the defendead bound by FDIC regulations to continue to
service the plaintiff until a new provider waiified and the de-conversion was complete, but
Ms. Ramsey'’s testimony also strongly suggésts the defendant encouraged this ongoing
relationship, rather than asking for the new palevito be identified immediately, in the hope of
retaining the plaintiff's business.

Ultimately, the negotiations fell apart and, on December 31, 2012, Mr. Reynolds sent a

letter to Ms. Ramsey, informing her that the piiii would be transferrig its data processing



business to Jack Henry. (Defendant’'s Ex. 21.) Réynolds testified that part of the reason the
negotiations between the partiesrere@nsuccessful is that the plaif wanted any new contract
entered between the parties to contain the sleveonversion fees as offered in Schedule A
under the Core Services Agreement, in the ethenrelationship did not work out, but the
defendant refused. The court finds this testimmeylible and also findbat it supports the
inference that, during this time, the parties understoodsitiaedule A would apply to de-
conversion of the plaintiff's da, whenever that was to oecso long as no new contract
between the parties was entered into. Otherwfiigere were a window within which Schedule
A would apply, the plaintiff would have beersdncentivized to continue negotiations rather
than begin de-conversion immediately. Alternallyy if Schedule A weralready inapplicable
after the expiration of the Cofervices Agreement, the plaintiff would have had no reasbn
to continue with the defendant rathlean switching to a new provider .

The defendant’s de-conversion of the plaingifffata officially began after the plaintiff
provided notice of its final decision to swittthJack Henry on December 31, 2012. According
to the testimony of all withessastrial, the de-conversionguess is the process by which a
customer’s data is transferred to a new davagssing provider and i longer retained by the
old provider. Ms. Ramsey testified that, as of December 31, 2012, Schedule A no longer applied
to the plaintiff's de-conversion because the Coeevices Agreement wano longer in effect.

The court finds this interpretation inconsistetithvthe plain language dlfie contract as well as
the parties’ actions.

Mr. Reynolds testified that he believed thah&tule A would control the fees for the de-
conversion and that he estimagedost of roughly $8,000 for the process. According to Mr.

Reynolds’ testimony, the plaintiff had no mahan 20,000 customer accounts when combining



all five account types listed on Schedule A (dedchdeposit, savings, certificate, IRA, and loan
accounts). Multiplying these 20,000 accounts $§1$@.20 per account as indicated on Schedule
A totals $4,000. Mr. Reynolds further testifieatihe plaintiff bank had approximately 6 or 7
additional applications, which would be charged rate of $500 each under Schedule A (for a
total of no more than $3,500). The coutislerstanding of Mr. Reynold’s $8,000 estimate is
that it reflects the total of $4,000 for the imidual accounts plus $3,500 for the additional
applications plus $500 as a base act@harge under Schedule A.

In fact, the court daulates that, with 20,000 individual customer accounts of all five
account types, plus 7 additional applications,dR-conversion fees under the plain language of
Schedule A would equal $10,000. The court resithis calculation as follows: $0.20 times
20,000 individual accounts equals $4,000, $500 as a base accountpgraageount typémes
five account types equals $2,500, 7 additionaliegtions times $500 pexdditional application
equals $3,500, and these sums added togetjuad $10,000. When asked by the court whether
Mr. Reynolds may have inadvertently failed to include the base $500 account chaaghfor
account types provided under Schedule A, the piffis counsel conceded to the court’s
$10,000 calculation as the appropriate cost optamtiff's de-conversion under Schedule A.

Finally, Mr. Reynolds testified that thegitiff ultimately paid the defendant $158,700
for de-conversion fees under mst. While the defendants p&d documents into the record
showing that an amount just diity greater than this was ined to the plaintiff for de-
conversion, the defendant did not presemtevidence refuting th&158,700 was the final
amount paid by the plaintiff. Although the plaffi§ evidence on the correct calculation of de-
conversion fees under Schedule A was limiteMtoReynold’s testimony, the court found Mr.

Reynold’s testimony to be credible, and the defem@ntered no evidence to the contrary with



respect to the number of customer accountsdiabit proffer its own calculation of the fees
using Schedule A.

Ms. Ramsey testified that, even if Schedule/ére to apply to the de-conversion of the
plaintiff's data, it would goverithe de-conversion of the basiccount types only, and not the
de-conversion of data from other data processarmgices provided by the defendant pursuant to
addenda to the Core Service Agreement entereeele the plaintiff and Fi-Data. Ms. Ramsey
could not, however, explain wheite language “additional applitans” in Schedule A refers to,
aside from a general ledger, though she specifitaiyfied that thesedalitional services added
by addendum are not “additional applications” under Schedule A. Meanwhile, she admitted that
the addenda did not addressadbaversion and that Scheduledmains the only place in the
written agreement between thetpess where de-conversion feeg éisted. Moreover, the court
finds Ms. Ramsey’s testimony that Schedule A shbeldead to apply to basic accounts only to
be unpersuasive because Ms. Ramsey herselfgdgtifat banks have not limited their services
to basic accounts since the 1970s or 1980s, but thee &&wvices Agreement was entered into in
2007 and the addenda were added later. If Mside# is correct that Schedule A does not apply
to these other services, then gaaties’ agreement completelyil&to account for these clearly
contemplated services with respect to de-comwerskinally, Ms. Ramsey testified that, if she
could go back and re-draft the Core Servidgeeement, she would change the wording to
explain that services likihose added by addenda aatincluded in the Schedule A pricing and
are not a part of the “additional applications.”

Cindy Woodard, a control analyst in chargesoftware development for the defendant
who handled the plaintiff's de-conversion, simyatestified that the “@ditional applications”

language in Schedule A refers pmb additional applications & would be stored under the



processor’s “main frame,” which the addital services added by addendum were not.
However, there is no such definition in the codititself, nor was any édence presented that

the parties discussed thisatherwise reached such an understanding. Moreover, when asked,
Ms. Woodard — like Ms. Ramsey — could not fudlyplain what an additional application would
be, if not these additional services addeddyeadum, nor could she give any examples of
additional applications aside from a generdyker, despite the womly of Schedule A clearly
indicating that thex are others.

Kendra Latish, the Director of Project M@sment for the defendant, who carried out
dozens of de-conversions and provided the pritiegdefendant charged for the plaintiff's de-
conversion, testified that thereeaseven types of services tlia¢ defendant processes for a bank
customer aside from the core accounts enumenat8dhedule A, all of which would require de-
conversion: ACH (or automatic deposit focastomer’s paycheckspBB (or online banking,
allowing a customer to view balances and ma&esactions), Source @@are (which allows a
customer to deposit a check online), EBPP (or edaat bill payment, which allows a customer
to pay bills online), Debit/Credit Card Serviciem Processing (which captures a check image),
and Risk (which refers to fraud detection and prén services). These items are illustrated in
Defendant’s Ex. 39, a demonstrative. Accordimd/s. Latish, each of these items would have
generated additional de-conversion femshe plaintiff. It appears from the testimony that these
services are, in fact, the tyfieat the plaintiff received &m the defendant pursuant to the
addenda to the Core Services Agreement amtha same services Mr. Reynolds was referring
to when he stated that the plaintiffchsix or seven additional applications.

Indeed, the court’s reading thfe contract would suggest that the words “additional

applications” expressly contemplate addetalthe agreement for services beyond the



processing of the basic accounts in Schedudad that Mr. Reynold’s testimony that the

plaintiff had six or seven such additional applications is consistent with the seven additional
services, beyond the core accounts, enumeratefemdant’s Exhibit 39. Ultimately, the court

is unpersuaded by the testimony of Ms. Ramsey and Ms. Woodard that “additional applications”
does not refer to these additional servieéded by addendum, because this testimony is
inconsistent with the plain language of the C8egvices Agreement as a whole and the other
evidence in the record. For these reasons, the finds that Schedul& controlled all of the

core accounts and the additional services enat@@mabove and that-@enversion for all of

these items is $10,000, as calculated above.

The majority of the defense evidence was focused on explaining why the amounts
ultimately charged to the plaintiff for de-cargion were “reasonable,” in support of the
defendant’s position that Schedéleloes not apply and, therefotke only theory under which
the plaintiff could recover is one gtiantum meruit Specifically, Ms. Latish testified that the
process involves many people working outsidbudiness hours on detalleasks and that the
defendant’s pricing is not only reasonable buhpetitive in the market and a reflection of the
defendant’s dedication to providimgcustomer with as good of arperience as possible in the
hopes they may someday return their data pedegusiness to the defendant. The defense,
however, presented no evidence to rebut tamilf’'s position that these charges wex made
in accordance with Schedule A. To the cantrdls. Ramsey, Ms. Latish, and Ms. Woodard all
conceded that no calculation dé-conversion fees under Schedule A was ever conducted by the
defendant and that they dit know what de-conversion would cost under Schedule A.

While the court finds Ms. Latish’s testimonylte credible with respect to the de-

conversion fees charged by the defendant be&iagonable, given indg standards and the
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amount of work involved, the court also findsstavidence irrelevant in light of the Core
Services Agreement and Schedule A. Ms. Wanddestified that the de-conversion charges
were determined in part by tloptions selected by the plaintiff in the de-conversion agreement
with the defendant (such as opting to do a tesbfuithe de-conversion before the final run). Ms.
Woodard specifically testdd that she worked with plaifits representative Chris Cooper and
went over charges, including optional chargeshwim in detail and reded his authorization

to carry out all parts of the emnversion process. Indeed,.NDooper signed off on a final de-
conversion agreement indicating all of the optisekected by the plaintiff. Ms. Woodard
testified, however, that all tipns agreed to by Mr. Cooper were options she recommended as
necessary for a successful de-conversion. Msod@rd further testifiethat a successful de-
conversion is critical to plaintiff’'s ongoing business. M&atish and Ms. Woodard also

testified that the optional seces selected by Mr. Cooper fitre plaintiff's de-conversion are

not things they would recommend omitting frolerconversion, because that could lead to
inefficiencies and other problenfior a bank, such as customers being unable to access their
accounts or needing to reset passwords.

Schedule A did not contemplate differeaé$ for different de-conversion options, and
the plain language of the Core Services Agredrsiates that de-conveosi includes whatever is
reasonable and customary. The court, thus;grdes the Core Services Agreement to render
Schedule A applicable for whatever serviaese necessary to implement a successful and
efficient de-conversion process. Ms. Woodard dpadly testified that tht is precisely what
the defendant did for the plaififinothing more and nothing less.

At the point in time that Chris Cooper, actiiog the plaintiff, ageed to the various de-

conversion options recommended by Ms. Woodend the associated charges, Ms. Woodard
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conceded that both parties were aware ofitepute as to whether Schedule A applied, the
defendant had refused to release the data@a@amgblete the de-conversion process without full
payment of their invoices, and the plaintiffinnately paid the de-conversion fees under express
reservation of rights. This nsistent with Mr. Reynolds’seeunting that he tried to “play
chicken” with the defendant to see if thegwid release the data without payment, and they
would not. Ms. Woodard testified that, at somepm this process, Mr. Reynolds informed her
that he estimated the de-conversion shookt $40,000. Ms. Woodard did not, however,
provide the context for this cal@ailon, and it appears to have beéethe course of negotiations,
once the defendant had made clear its refudabtor Schedule A (and perhaps a way to settle
the dispute between the parties short of litigatidrf)e court, therefore, does not find this to be
credible evidence that thpeoper pricing under Schedule A is $40,000, nor to undermine the
$10,000 calculation outlined above.

For these reasons, the court finds that thealerersion agreement the plaintiff entered
into with the defendant pursuant to tleneersations between Mé/oodard and Mr. Cooper
does not supersede the Core Services Agreemegnter Schedule A inajigable, or otherwise
justify any of the fees charged outside of Schedul The court finds, to the contrary, that the
plaintiff was going along with what neededht® done to have thailata successfully de-
converted, in light of the defendantfusal to honor Schedule A.

In sum, the court finds that: 1) the partiegevsubject to the terms of the Core Services
Agreement as a binding contract, pursuant t@kvBchedule A controllethe pricing for de-
conversion of basic account data as weldditional applicationsupon the contract’s
termination, irrespective of whate-conversion began; 2)tae time of de-conversion, the

plaintiff had no more than 20,000 core accountlidive account types listed in Schedule A
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and was utilizing 7 additional applications as actted for in Schedule A pursuant to addenda to
the Core Services Agreement (the items enatedrin Defendant’s Ex. 39); 3) accordingly,
under Schedule A, the total de-conversion &hbave cost no more than $10,000; 4) the
defendant charged the plaint#fminimum of $158,700, without consiihg Schedule A at all or
making any attempt to calculatee de-conversion pursuant to Sghlke A rates, but relying on a
wholly separate (if not unreasdna) pricing formula; 5) the dendant refused to complete the
plaintiff’'s de-conversion process without payrmemhich would have seriously impeded the
plaintiff's ability to continue doing business; a@das a result, the plaintiff paid the defendant
$158,700 under reservation.

[. The Accell Network Charges

Mr. Reynolds testified that the Accell Naivk Exchange is owned by the defendant and
provides services related to credit and deartl transactionshough Mr. Reynolds does not
understand the nature of these services or hewltintiff benefitted from them. He further
testified that he was not awaretthe plaintiff was purchasingdbe services from the defendant
until the plaintiff received an invoice from tlefendant for the early termination of an
agreement between the parties for the defendamrovide these sepes and for the de-
conversion fees associated with ending thisiservBecause Mr. Reynolds was not aware of the
services and because the defendant initially mestigkrepresented thatdte had been a contract
between the parties for these services, MynRkls challenged the gpriety of the Accell
Network Charges. Mr. Reynolds testified, howeweat the de-conversidaes associated with
the Accell Network are wholly uelated to de-conversion under the Core Services Agreement
and are not governed by Schedule A. Mr. Reynalsis conceded that tipdaintiff did, in fact,

use the Accell Network beginning at least asyems 2003 and through the time of the events
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giving rise to this dispute. This testimony veasfirmed by Ms. Ramsey, who testified that the
Accell Network services had alysbeen provided by the defendand had never been offered
by Fi-Data, even at the time thatData was providing other seceis to the plaintiff pursuant to
the Core Services Agreement. Accordingt®. Ramsey’s testimony, the Accell Network was
responsible for processing merchant purchass$e on debit or credit cards issued by the
plaintiff, and the costs of this processing welarged primarily to mehants and passed back in
part to the plaintiff. Ms. Ramsey testified thia¢ Accell Network services were of value to the
plaintiff and a necessary part of its businass that the de-conversion fees charged by the
defendant for this seize were reasonable.

Though not explicitly elicited flough testimony, the parti@eppear to agree that the
Accell Network charges were ultimately paid il foy the plaintiff. The plaintiff also testified
that the defendant’s counsel offered him a chretdnding the early termination fee, a fact that
was confirmed by defense counsel at argument. In fact, cdonsleé defendant conceded at
argument that there was never a signed ageaefor these services and, thus, the early
termination fee was improper. Counsel for defendant further stated on the record the
defendant’s willingness to refund this amount to the plaintiff. The court finds credible the
defense testimony that the plaintiff did in fagteive reasonable serviassociated with the
Accell Network and that the amounts chargeddiconversion related these services were
also reasonable and not otherwgeeerned by any contractual agment. The plaintiff offers
no evidence to the contrary, other than thatRé&ynolds was not personally aware of the nature
of the services or the propriety of the charges.

CONCLUSIONSOF LAW

Under Tennessee law,
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[t]he interpretation of a contrarg a question of law . . . Allstate Ins. Co. v.
Tarrant, 363 S.W. 3d 508, 526-27 (Tenn. 2012.) The cardinal rule of contract
interpretation is to ascertain and give effect to the intention of the parties.
Christenberry v. Tiptonl60 S.W.3d 487, 494 (Tenn. 2005). In interpreting a
contract, we first look to #hordinary meaning of therlguage in the contract and
determine whether the language is ambigu@4#sLumber Co. v. Smiti356

S.W.3d 380, 383 (Tenn. 201 Btanters Gin Co. v. Fed. Compress & Warehouse
Co, 78 S.W.3d 885, 889-90 (Tenn. 2002). k ttontract language is clear and
unambiguous, ‘the literal tarpretation of the languagentrols the outcome of

the contract disputes,” and we masforce the contract as writteRlanters Gin
Co, 78 S.W.3d at 89Gee Union Reality Co., Ltd. v. Family Dollar Stores of
Tenn., Inc.255 S.W.3d 586, 591 (Tenn. Ct. App. 2007) (citingy Flight Ctr. v.
City of Murfreesborp45 S.W.3d 565, 570 (Tenn. Ct. App. 2000). If the language
at issue is ambiguous — that is, if the megrms uncertain and susceptible to more
than one reasonable interpretation — théigmity is generally construed against
the drafter of the contract.See Hanover Ins. Co. v. Han@21 Tenn. 148, 425
S.w.2d 590, 592 (1968Realty Shop, Inc. v. RR Westminster Holding, [hc.
S.W.3d 581, 598 (Tenn. Ct. App. 1999).

White v. Empire Express, In895 S.W. 696, 714-15 (Tenn. Ct. App. 2012)

The Core Services Agreement is a strd@itard contract betweeihe parties setting
forth the pricing for de-conversion in Schedule Aha event that the contract is terminated or
not renewed for any reason, with no additiongureements in order for Schedule A to apply.
The contract sets forth the de-conversion pgdor both the core services and any “additional
applications.” The court findbat the contract itself is unamglbious and that Schedule A clearly
applies to the de-conveasi of the plaintiff's data. The defendant argues that Schedule A does
not apply because the plaintifiteinated the contract and nesthidentified its subsequent
provider nor allowed the de-conversion process to begin during the 180-day period following
notice of non-renewal or immediately upon tomtract’'s expiration According to the
defendant, the plaintiff is attempting to “hatecake and eat it toddy ending its obligations
under the contract while still tding the defendant to thanes of Schedule A. This
interpretation is in clear camidiction to the plain language thfe Core Services Agreement,

which states that Schedweapplies “upon termination,” iespective of the reason for

15



termination and, therefore, necessarntemplates the application of Schedulafter the other
contract terms no longer apply. Indeed, it isyamhen the contract ends that de-conversion
becomes necessary or possible, because de-camvessults in the transf of the customer’s
data to a new provider and timability of the former provider to continue to provide de-
conversion services. As for limiting the apptioa of Schedule A to any particular time period,
that is simply not a term of the Core Services Agreement itself, nor is there any evidence that the
parties contemplated such an interpretationreédweer, as discussed above, the application of
Schedule A to the defendant’s de-conversion efplaintiff's data, regardless of when this de-
conversion took place, is consistenthathe parties’ actions in 2012.

To the extent that there is any ambiguityhe Core Services Agreement with respect to
the meaning of “additional applications,” the agreement was drafted by a predecessor-in-interest
to the defendant, which had an opportunity te disferent wording if it did not intend for
“additional applications” to includtéhe types of additional servic#sat the plaintiff procured
pursuant to addenda. The defendant then kmgiwiacquired the Core Services Agreement,
having an opportunity to conduct its own due ditige into the wording of the agreement. The
court must now resolve any disputes about the mgaofithe agreement in favor of the plaintiff.

Finally, with respect to Count | arising from the Core Services Agreement, the plaintiff
has presented unchallenged evidencettieat were 20,000 accounts and 7 additional
applications. Accordingly, the court holds that fiaintiff is entitled taecovery in the amount
of $148,700 (the amount actually p&iat de-conversion less t1$40,000 that should have been

charged under Schedudeas calculated abové)Because there is no eeitce in the record as to

*The court's Memorandum on Bumary Judgment limited the amnt of de-conversion fees
recoverable by the plaintiff, due to concessibyshe plaintiff in the record, without wholly
clarifying to which agreements (and which cop@sding counts) these fees were related. After
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when the plaintiff paid the defendant $i#58,700 for de-conversion fees, no prejudgment
interest will be awarded.

The court is not wholly unsympatheticttee defendant’s well-supported position that
$158,700 better reflects the reasonable valukeoilifficult de-conversin process that the
defendant performed on the plaintiff's behalhis does not, however, materially affect the
guestion at issue here, which is what theigaagreed to in the executed Core Services
Agreement. Nor does the defendant’s position tateeaccount the potéal intangible benefits
Fi-Data received by entering into the Core 88 Agreement as drafted and becoming a long-
term provider of the plaintiff, or the benefitsthe defendant of acqing Fi-Data’s business,
regardless of being thus bound by an agreemanutider-valued the desaversion process.

With respect to the Accell Network Charges, counsel for the defendant conceded at
argument that there was no contract and thadéfendant will return to the plaintiff the early
termination fee charged under thestaken belief that a contratad been executed. There is,
therefore, no dispute as to this early terriorafee for the court to resolve. Additionally,
because the court finds that the defendant pealvgrvices to the plaintiff through the Accell
Network and charged what it believed todbeasonable amount for de-conversion (absent any
controlling contractual price), anddmuse the plaintiff, which beattse burden of proof at trial,

has offered no evidence that it was chargeddovices not receide charged at a rate

a thorough review of the record, the courtasathat, with the exception of $5,500 for de-
conversion under the Core Services Agreemeesgitoncessions relate to Count Il, which has
now been dismissed and, therefore, thesidtions of damages (for $2,050 and $2,575) have no
bearing on the court’s final judgment in thigiac. The $5,500 conceded by the plaintiff as the
minimum rightful de-conversion charges under theeCervices Agreement is consistent with
testimony presented by the plaingidftrial and is reflected in éhcourt’s final judgement, which
includes the greater tdtaf $10,000 as the rightful de-conversidmarges to be deduced from the
$158,700 paid in reaching the final damages calculation.
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inconsistent with any applickbcontract, or charged an unreasonable amount, the court finds
that the plaintiff is not entitletb any recoveryinder Count IV.

CONCLUSION

For the foregoing reasons, the court will enter judgment in favor of the plaintiff in the

At omg—

amount of $148,700 plus attayis fees and costs.

An appropriate order will enter.

ALETAA. TRAUGE
UnitedState<District Judge
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