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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

KIMBERLY LEWIS ROGERS , )
)
Plaintiff, )
)
V. ) No. 3:14-cv-1322

) Judge Aleta A. Trauger
SOCIAL SECURITY )
ADMINISTRATION )
)
Defendant. )

MEMORANDUM

Pendng before thecourt isthe paintiff Kimberly Lewis RogersMotion for Judgment on
the Administrative Record5CF No. 13), to whichthe defendant Social Security Administration
(SSA) has responde&CF No. 14) and the plaintifhasfiled areply. (ECF No. 15). Upon
consideration of the pées’ briefsand the transcript of the administrative rec&CE No. 13),*
and for the reasons givdmerein the plaintiff's Motion for Judgmenton the Administrative
Record will e deniedand the decision of the SSMill beaffirmed

I. Magistrate Judge Referral
To avoid any further delay in the resolution of this matter, thetavill VACATE the

referral to the magistrate judge.

! Referenced hereinafter Byr.” followed by a page number which can be found in bolded font at the
lower right corner of the transcript.

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnmdce/3:2014cv01322/60407/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnmdce/3:2014cv01322/60407/16/
https://dockets.justia.com/

[I. Introduction

The plaintiff filed an applicationfor disability insurance benefits dar Title 1l of the
Social Security A& on April 21, 201Q (Tr. 14), alleging disability onset as d@ecember 30,
2010 (d.), due to fibromyalgia, chronic migraines and high blood pres$lrel36). The SSA
initially denied her claim to benefits onrDecember 30, 201Gand uponreconsideration on
November 302011. The plaintiff subsequently requestet® novoreview of her case by an
Administrative Law Judge (ALJ).The ALJ heard the casen October 10, 2012, when the
plaintiff appeared with counsel and gave testimony. Z%+62) Testimony was also received
from a vocational expert. Id.) At the conclusion of the hearing, the matias takenunder
advisement untilanuary 4 2013, whenthe ALJ issued a written decision findintdpat the
plaintiff was not disabled. (Tr. 14-20.) That decision contains the following enumerated
findings:

1. The claimant meets the insured status requirements of the Social Security Act
through June 30, 2013.

2. The claimant has not engaged in substantial gainful activity Senweary 10,
2010, the alleged onset date (20 CFR 404.E3&k0).

3. The claimant has the following severe impairments: fibromyalgia and
headaches (20 CFR 404.1520(c)).

4. The impairments are established by the medical evidence and are “severe”
within the nmeaning of the Regulations because they cause limitations in the
claimant’s ability to perform basic work activities.

% The Act and implementing regulations regarding Disability InsteéBenefits (contained in
Title 1l of the Act and 20 C.F.R. Part 404 of the regulations) and SSI (contained XMIitbé
the Act and 20 C.F.R. Part 416 of the regulations) are substantially ideBarahart v.
Thomas, 540 U.S. 20, 24 (2003) (notitirat the Title 1l and the Title XVI definition of
“disability” is “verbatim the same” and explaining thdflor simplicity sake, we will refer only
to the Il provisions, but our analysis applies equally to Title XVI.lje@ourt cites to the
regulations interchangeably throughout this opinion.



5. The claimant does not have an impairment or combination of impairments that
meets or medically equals the severity of one of the list@dinments in 20
CFR Part 404, Subpart P, Appendix 1(20 CFR 404.1520(d), 404.1525 and
404.1526).

6. The claimant is capable of performing past relevant work as a sales representati
communicatios sales representative, account clerk and apartment man&bes.
work does not require the performance of woglated actiities precluded by the
claimants residual functional capacity (20 CFR 404.1565).

7. The claimant has not been under a disability, as defined in the Social Secuyity Ac
from January 10, 2010, through the date of this decision (20 CFR 404.1520(f)).

(Tr. 16, 19- 20.)

On April 15, 2014,the Appeals Council denidtie plaintiff's request for review of the
ALJ’s decision (Tr. 1-6), thereby rendering that decision the final decision 8&Ae This civil
action was thereafter timely filed, and the court has jurisdictiéa.U.S.C.§ 405(g). If the
ALJ’s findings are supported by substantial eviddrased on the record as a whole, thiese
findings are conclusiveld.

[ll. Review of the Record
The following summary of the medical record is taken from the ALJ’s decision:

The longitudinal medical record of evidence shows that the claimant has been
treated for headaches and fibromyalgia. The claimant has been treated with
Fioricet, which she haleen instructed to reduce her Fioricet intake. She has also
been noted to use Topamax, which has been noted to be beneficial. In addition,
she has been prescribed a Fentanyl patch to use every three days, which was also
noted to be beneficial. While theaimant has tested negative for rheumatoid
arthritis, she has been continually treated for fiboromyalgia, as she enxqesi
multiple joint pains (left greater than right) and decreased grip in fiefnta
dominant) hand.However, she has been notedhtove normal stability, normal
strength and tone, and no effusion in her extremities. (Exh 5

The claimant has also been treated by a headache specialist, but eventually
stopped seeking treatment from this specialist, as she started receiving treatmen
through pain managemeniThe pain management provider treated the claimant
for headaches and fibromyalgiahe claimant began to be treated with opiates
and methadone, as well as some other medicatidhs.claimant has been noted

to be positive for joint stiffness andint pain. However, the claimant has been
continually noted to have no neurological deficiti.is important to note, the



claimant underwent nerve blocks, which she explained to be beneficial in
relieving her joint pain.In fact, sheexplained that hefiunctioninghad increased.
Unfortunately, the claimant was eventually discharged from the pain management
clinic, as she had a positive drug screen for a non-prescribed drug and also had an
incarrect number of pills. While the claimantwas discharged from pain
management, it is important to note, the claimant did experience relief through
pain managementAs she had a decrease in pain and a decrease in headaches,
which she noted had become less intense and less frequent.1@Exi4F and

12F)

The claimant has also undergone a physical consultative examination. The
claimant was noted to have normal range of motion throughout all of her
extremities. However, she was noted to have chronic fatigue, decreased energy,
morning stiffness irher hands, wrists, elbows, and shoulders, and pain in her
back, neck, arms, hips, and legs. (Exh 6F)

In terms of the claimarg’ alleged debilitating physical conditions, the evidence
does not support that these conditions are as limiting as alledgpedclaimant has
described daily activities which are not limited to the extent one would expect,
given the complaints of disabling symptoms and limitations. In additian,
claimant is apparently able to care for young children at home, which cani®e qui
demanding physically, without any particular assistance. As noted above, the
claimant cooks, cleans, has no difficulty with sedfe, cares for her-yearold

child, volunteers, and drives without difficulty. The claimant also plays catch
with her son. The claimant also received unemployment benefits until they ran
out, which indicates that she had explained that she was willing, ready, and able
to work. In fact, the claimant has looked jobs, which also indicates that she is
willing, ready, and ble to work. Also, the claimant has received limited
treatment and the medical records do not show the claimant to be as physically
limited as she alleges. The claimant has no neurological deficits and a full range
of motion in all extremities.In additon, she has received benefits from several
different forms of treatments, including nerve blocks, pain medication, and the
direct application of heat. The claimant has been prescribechasd&en
appropriate medications for the alleged impairments,clivhiveighs in the
claimants favor, but the medical records reveal that the medications have been
relatively effecive in controlling the claimant’ symptoms. However, the
claimant was also discharged from pain management for the alleged misuse of
medicaton and having an incaect number of pills.

As to the opinion evidence, the undersigned afidrdiétle weight to the
claimant’s treating physicias’opinion and theonsultative physical examiner’
opinion. The treating physician opined the claimanuisble to work because
she has difficulty getting out of bed due to fatigue and pdihe consultative
examiner opined the claimant would be able to perform sedentary \Botk. of
these opinions are inconsistent with the clainsaestimony that she ogperform



a wide range of daily activities, including caring for a 7 year old child, cooking,
cleaning,driving, playing catch, and volunteering. (Exhs 5F and 6F)

The undersigned has considered the opinions of the State Agency medical
consultants who provided physical and mental residual functional capacity
assessments. These opinions have been accorded significant weight insemuch a
they are consistent with the medical evidence of record @ppbst the ultimate
finding of “not disabletl in this case. The physical opinionsvere given great
weight as the findings are consistent with the medical record of evidencd, whic
shows the claimant to have no neurological deficits, the ability to ambulate
successfully, and no limitations in her range of motion. The psychiatric opinions
were given great weight, as thene no complaints of any psychiatric conditions.
(Exhs2F, 3F, 4F, 8F, and 9F)

Based on the limited medical record of evidence, as described above, the
undersigned finds the claimant has the residual functional capacity ftonper
light work as defined in 20 CFR 404.1567(b) except the claimant must avoid
workplace hazards such as unprotected heights and moving machinery.

(Tr. 18-19.)
V. Conclusions of Law

A. Standard of Review

This murt reviewsthe final decision of the SSA to determine whether substantial
evidence supports that agency’s findings and whether it applied the correct segkrds.
Miller v. Commt of Soc. Se¢.811 F.3d 825, 833 (6th Cir. 2016%kubstantial evidence means
“more than a mere scintilla’ but less than a preponderance; substantial evalsack irelevant
evidence as a reasonable mind might accept as adequate to support a condasi@qugting
Buxton v. Halter 246 F.3d 762, 772 (6th Cir. 2001))In determning whether substantial
evidence supports the agency’s findings, a court must examine the record as a akiotg] “t
into account whatever in the record fairly detracts from its weigBtdoks v. Comm’r of Soc.
Sec, 531 F. App’x 636, 641 (6th Cir. 2013) (quotiGgrner v. Heckler745 F.2d 383, 388 (6th
Cir. 1984)). The agency’s decision must stand if substantial evidence supports it, even if the

record contains evidence supporting the opposite concluSlea.Hernandez v. Comm’r of Soc.



Sec, 644 F. App’x 468, 473 (6th Cir. 2016) (citikgey v. Callahan109 F.3d 270, 273 (6th Cir.
1997)).

Accordingly, this court may not “try the cade novo resolve conflicts in evidence, or
decide questions of credibilityUlman v. Comm’r of Soc. Se®&93 F.3d 709, 713 (6th Cir.
2012) (quotingBass v. McMahom99 F.3d 506, 509 (6th Cir. 2007WWhere, however, an ALJ
fails to follow agency rules and regulations, the decision lacks the support ofnsiabsta
evidence, “even where the conclusion of the ALJ rbayjustified based upon the record.”
Miller, 811 F.3d at 833 (quotinGentry v. Comm’r of Soc. Se@41 F.3d 708, 722 (6th Cir.
2014)).

B. The FiveStep Inquiry

The claimant bears the ultimate burden of establishing an entittement to benefits by
proving his or her “inability to engage in any substantial gainful activity by reasanyf
medically determinable physical or mental impairment which can be expectesutbin death
or which has lasted or can be expected to last for a continuous period of not less than 12
months.” 42 U.S.C. 823(d)(1)(A). The claimant’'s “physical or mental impairment” must
“result[] from anatomical, physiological, or psychological abnormalittegch are demonstrable
by medically acceptable clinical and laboratory diagndsthniques.Id. 8 423(d)(3). The SSA
considers a claimant’s case under a-Btep sequential evaluation process, described by the
Sixth Circuit Court of Appeals as follows:

1) A claimant who is engaging in substantial gainful activity will not be found to be
disabled regardless of medical findings.

2) A claimant who does not have a severe impairment will not be found to be
disabled.

3) A finding of disability will be made without consideration of vocational factors, if
a claimant is not working and is suffiegi from a severe impairment which meets



the duration requirement and which meets or equals a listed impairment in
Appendix 1 to Subpart P of the Regulations. Claimants with lesser impairments
proceed to step four.

4) A claimant who can perform work that has done in the past will not be found
to be disabled.

5) If a claimant cannot perform his past work, other factors including age,tedhjca

past work experience and residual functional capacity must be considered to

determine if other work can be performed.

Parks v. Soc. Sec. Admidl3 F. App’x 856, 862 (6th Cir. 2011) (citigyuse v. Comm’r of
Soc. Se¢.502 F.3d 532, 539 (6th Cir. 2007)); 20 C.F.R. 88 404.1520, 416.9@6.claimant
bears the burden through step four of proving the existence anitysevehe limitations Is
impairments cause and the fact thatcannot perform past relevant work; however, at step five,
“the burden shifts to the Commissioner to ‘identify a significant number of jolteirdonomy
that accommodate the claimant’'sidesl functional capacity ...” Kepke v. Comm’r of Soc.
Sec, 636 F. App’x 625, 628 (6th Cir. 2016) (quotiké¢arner v. Comm’r of Soc. Se875 F.3d
387, 390 (6th Cir. 2004)).

The SSA can carry its burden at the fifth step of the evaluation process by @lyihe
MedicalVocational Guidelines, otherwise known as “the grids,” but only if a nonexertional
impairment does not significantly limit the claimant, and then only when the claimant's
characteristics precisely match the characteristics of gpkcable grid rule. SeeAnderson v.
Comm’r of Soc. Sec406 F. App’x 32, 35 (6th Cir. 2010)right v. Massanari321 F.3d 611,
615-16 (6th Cir. 2003). Otherwise, the grids only function as a guide to the disability
determination.Wright, 321 F.3d a615-16;seealso Moon v. Sullivar923 F.2d 1175, 1181 (6th
Cir. 1990). Where the grids do not direct a conclusion as to the claimant’s disability, the SS

must rebut the claimant’prima facie case by coming forward with proof of the claimant’s

individud vocational qualifications to perform specific jobs, typically through vooati expert



testimony. Anderson406 F. App’x at 35see Wright 321 F.3d at 616 (quoting SSR 83-12, 1983
WL 31253, *4 (Jan. 1, 1983)).

When determining a claimant’s residuah€tional capacity (RFC) at steps four and five,
the SSA must consider the combined effect of all the claimant’'s impairments,| rapdta
physical, exertional and nonexertional, severe and nonse®&re42 U.S.C. 8§88 423(d)(2)(B),
(5)(B); Glenn v. Comm’r bSoc. Se¢.763 F.3d 494, 499 (6th Cir. 2014) (citing 20 C.F.R.

§ 404.1545(e)).

C. The Haintiff's Statement of Errors

The plaintiffalleges thathe ALJ erred in not giving the opinion of heeating physician,
Rand Hayes, M.D., controlling weight and failing to aufficiently explain why Dr. Hayes’
opinion was not entitled to controlling weight.

On May 26, 2011, Dr. Hayesrote a letter in which he stated:

| am writing o belalf of Kimbety Rogersasher primary care ptgjcian. Kim
has ben comingto me for appoximately 8 years; theredre | fed | have an
accurate viee of her werall health Currently she has severaledcal issues
which include fibromyadia, hypothyoidism, hypertersion, severe chronic daily
migraine headaches and a rsp®ific polyarticular polyarthralgia/polyarthritis.
Patient states that she often has episodes where she has giffimpty getting
out of bed due to fatigue and pailVith this type osynmptomatology, it makes it
very difficult for her to keep any type of jobAccording to Ms. Rogers she has
already lost two jobs due to these same reasehge living briefly badk in
Alabama At the present ime she hadeenvery appropriate with her megdition
regime and she followsvith both me and B Steigefest of rheumatology
regarding these isses Her inability to work is neither willful nor voluntary but
unfortunaely is due toher urderlying currentchronicmedcal problems. Please
donot hesitate to caif there areany further ssues aboubhermedical condition as

| will be happyto discussthese issuewith you as long as | haveer written
permission.

(Tr. 235, emphasis added.)



The ALJis generallyrequiredto accord the opinion of a claimasittreating physician
substantial deferenceWilson v. Comm’r bSoc. Se¢.378 F.3d 541, 544 (6th Cir. 2004); 20
C.F.R. 8 404.1527(c)(2).Such deference, however, is due only when a treating physician
opinion is “well supported by medically acceptable clinical and laboraliagnostic techniques
and is not inconsistent with the other substantial evidence” before the ADJC.F.R. §
404.1527(c) (2). The ALJ “is not bound by conclusory statements of doctors, particulary wher
they are unsupported by detailed objective criteria and documentaBamtdn 246 F.3cat 773.

An opinion that is based on the claimant’'s reporting of her symptoms is not entitled to
controlling weight. See Young v. Sec’y of Health & Human Se@825 F.2d 146, 151 (6th Cir.
1990);see also Francis v. Comm’r Soc. Sec. Admit F. App’x 802, 804 (6th Cie011) (A
physicians statement thanherely regurgitates a claimastselfdescribed symptoms “is not a
medical opinion at all.”). Ultimately, the determination of disability is “the prerogative of the
Commissioner, not the treatingysician.” Warner, 375 F.3dat 390 (quotingHarris v. Heckler
726 F.2d 431, 435 (6th Cif.985)). As such, areating physiciars opinion that a patient is
disabled is not entitled to any special significancBee20 C.F.R. 88 404.1527(d)(1), (3),
416.927(d)(1)(3); Bass v. McMahgm99 F.3d 506, 511 (6th C2007);Sims v. Comm’r of Soc.
Sec, 406 F. App’x 977, 980 n. 1 (6th Ci2011) (“[T]he determination of disability [is] the
prerogative of the Commissioner, not theating physician.”).

If the ALJ decides not to accord the opinion of a treating physician controlling weight,
the ALJ relies on a number of facterncluding the length of the treatment relationship and
frequency of evaluatiorthe nature and extent of the treatment relationship, how well supported
by medical evidence the treating physician’s opinion is, the coeiscy of the treating

physicians opinion with the record as a whole, and whether the treating physician is a



specialist—to determine how much weight to give the tregtphysician’s opinion. 20 C.F.R.

8 404.1527(c)(2)6). Where the ALJ finds that the treating physi¢sampinionis not entitled to
controlling weight, the regulations require the ALJ to give “good reasonshéoweight given
to a treating source opinion.20 C.F.R. 8§ 404.1527(c)(2)Consequently, a decision denying
benefits has to state “specific reasons for the weight given to thengresmturcés medical
opinion, supported by the evidence in the case record, and must be sufficiently $peudice
clear to any subsequent reviewers the weight the adjodigave to the treating sourse’
medical opinion and the reasons for that weight.” SSR2PGL996 WL 374188 at *5 (1996)
This procedural safeguard “ensures that the ALJ applies the treating ahysild and permits
meaningful review of the ALJ’s application of the rul&/ilson 378 F.3dat 544.

Although courts prefer that they do so, ALJs need not explicitty mention in their
decisions every factor under 20 C.F.R. 8§ 404.1527(c) when determining the weight tioegive
opinion of a treating physicianSee Adams v. Astrubo. 1:07cv-2543, 2008 WL 9396450, at
*3, fn. 5 (citing Thacker v. Comin of Soc. Se¢.99 Fed. App’x 661, 665 (6th Cir. 2004)).
Nevertheless, ALJs must still conduct an analysis sufficient for the courhgage in a
“meaningful review of the ALJ’s application of the [treating physiciang.fWilson 378 F.3d
at 544.

The parties d not disputethat Dr. Hayes was thelgintiff's treating physician. The
record evidence showsahDr. Hayes was thdantiff’'s general practitionefrom March2008

until May 2011. In this capacity, Dr. Hay&®atedthe paintiff for a variety ofconditions®

3 Referring to the general practitioner she began seeing after she stompedgemre from Dr.
Hayes the plaintiff described her general practitioner as the person who, “takes cayéhfh
blood pressure, ... takes care of my thyroid, . . . takes care of — | mean, anythyogrthat
general practitioner would deanything you would go to your doctor for.” (Tr. 53.)

10



There is no evidence in the record that Dr. Hayes diagntbeedgiaintiff's fibromyalgia or
headaches dhat he had any particular expertise in treating fioromyagleeadaches

There alsds no evidence in the record identifying the medical provider who diagnosed
the daintiff with fibromyalgia’ The first time fibromyalgia appears Br. Hayes clinic notes
as an identified condition is June, 209, aftethe gaintiff had been seeing Dr. Hayes for more
than a year. (Tr. 262.) At the same time, Dr. Hayes was working witte gaintiff to determine
whether some of her symptoms weaaise by restless leg syndrome rather than “neuropathic
symptoms.” [d.) For the most part, the plaintiff saw Dr. Hayes for things like an accidental
burn, (Tr. 243), chest congestiand coughing, (Tr236-38,253), a spider bite, (Tr. 2585), a
chronic right ankle injury, (Tr. 258), her hypothyroidism, (Tr. 28§ 274, 277), a fever (271
72), elevated blood pressure, (279), trouble sleeping and fatigue, (TP.a2id7jrequently for
medication refills 239, 258-60, 279).

The paintiff moved to Montgomery, Alabama some time in 2009, seeing Dr. Hayes for
the last time on July 21, 2009. (Tr. 260.) Almost exactly a year later, on July 19th2010
plaintiff started seeing Dr. Hayes again. Dr. Haydmic notesstate that“[s]ince last here
patiert has been switched to a combination of Lyrica, Topamax and Fentanyl as her pamary
treatment.” (Tr. 258.) Plainly, Dr. Hayes did not suggest this regimemebuerely followed

what another provider hadpparentlyprescribed fothe gaintiff.

* Although at the hearinghe plaintiff's counsel asked her to describe the pain she experiences
from fibromyalgia, he did not ask her when she was diagnosed or by whom. (Tr. 46.)

® There is a record of a call thijmtiff made to Dr. Hayeffice on November 2, 2008 seeking
additional Lyrica. A different doctor responded to her call andchthat “[p]atient states that

she has fibromyalgia.” (Tr. 270.)

®Notably, Dr. Hayes had scheduled the plaintiff for a sleep study. (Tr. 277.) &@hgfpl

claimed to have scheduling conflicts and did not appear for the stiady.Df. Hayes oted that

he would rescheduleid(), but the evidence does not contain any record of the plantiff
participating in a sleep study.

11



With regard tothe gaintiff’'s chronic headaches, shortly before Dr. Hayes wrote his
opinion letter, his clinic notes demonstihtihat he felt unequipped to trettie paintiff's
headaches. On March 17, 2011, Dr. Haydisic notes establish thawhile he worked withthe
plaintiff to treat her headaches, the plaintiff was “over us[ing]” the medicdte prescribed,
Phrenilin, which “is definitely creating rebound headache.” (Tr. 241.) As a result, Dr. Hayes
noted that he would find a headache specialist to whom he could refer the plairsifédde
felt “that she is going to have to see someone of this specialty as we cannot cantimite t
these large amounts of controlled pain medicationsl)) (

SoDr. Hayeswas neither a fibromyalgia norteeadache specialibtHe dd not diagnose
the paintiff with fiboromyalgia, was not the primary provider treating her fibyatgia, and does
not appear to have any expertise in treating fibromy&igiadditionally, it is clear that Dr.
Hayes felt that th effective treatment of the plaintiff's headaches was beyond his expéitise.
the outset then, the ALJ reasonably could give less weidht. Haye$ opinion. See20 C.F.R.

8 404.1527noting that “[w]e generally give more weight to the medical opiraba specialist
about medical issues related to his or her area of specialty than to the ropithiced of asource
who is not a specialist’see also Johnson v. Comm’r of Soc. S&%62 F.3d 646, 651 (6th Cir.

2011) poting that the regulations dictathat “when the physician is a specialist with respect to

"While Dr. Hayes identified numerous other allegedly disabling conditions fioichwhe
plaintiff suffered, the ALJ found only fibromyalgia and headaches to be severernmaptsr

(Tr. 16.) The plaintiff does not contend tlshe was disabled any of the additional conditions
identified by Dr. HayesThe gaintiff's claim that the ALJ failed to properly considather
impairments is discussed separately below.

& Notably, Spectrum Pain Clinics, whete paintiff received pain treatment from January, 2012
to July 2012, diagnosete paintiff with “thoracic spondylosis.”{ee e.gTr. 316, 319.)
Spondylosis “refers tdegenerative changes in the spirg&e€Spondylosis,
http://www.emedicinehealth.com/spondylosis/article_ em.htm (last visited 6/8/1@)aclh
Spondylosis refers to degenerative clemgt the uppeand midback and “frequently does not
cause symptoms.id.

12



the medical condition at issue, . . . her opinion is given more weight than that of-a non
specialist.”)

What is more, Dr. Hayes’ letter is not so much a medical op#iehich would have
required Im to describehis medical findings regarding thelamtiff's conditions and
symptoms—as it is his opinion, based time paintiff’'s subjective complaints, thalhe paintiff is
disabled. $eee.g, Tr. 235, noting Patient states that she often has episodes where she has
difficulty simply getting out of bed due to fatigue and paniith this type okymptomatology, it
makes it very difficult for her to keep any type of job.9ocial Security regulations state that
“[o]pinions on some issues . are ot medical opinions.... but are, instead, opinions on issues
reserved to the Commissioner because they are administrative findingsetda&pasitive of a
case; i.e., that would direct the determination or decision of disability.” 20 C.F.R. § 404))1527(
(providing a norexhaustive list of examples of issues reserved to the CommissioRer).
example, the SSA is responsible for making the determination about whether axclaieeis
the statutory definition of disability.ld. at 8404.1527(d)(2) Thus, “[a] statement by a medical
sourcethat you aredisabled or ‘unable to workdoes not mean that we will determine that you
are disabled.”ld. Moreover, the SSA “will not give any special significance to the source of an
opinion on issues reserved to the Commissioner . .Id..” Dr. Hayes offered an opinion on a
subject—whether plaintiff is disabled or netexpressly reseed to theSSA, rather than
furnishing a treating physician opinion entitled to controlling weightherefore,Dr. Haye$
opinionthatthe paintiff was unable to workvas not entitled to “any special significanclel”

Prior to considering Dr. Hayegtetter, the ALJ consideretthe plaintiff's testimony and
the record evidence(Tr. 17-19.) The ALJ noted that numerobasic fcts undermined the

plaintiff's credibility with respect to the intensity, persistence and limitingceffeof her

13



symptoms: (1) the record is replete with notatitre indicate that the plaintiff's medications
and treatments were beneficial and “relelyv effective in controlling the [plaintiff's]
symptoms;” (2)the paintiff submitted limited medical records thatemonstrated limited
treatment with respect to her severe impairments, and the records that weitéedubstablish
that the plaintifis physical examinationsvere largely normalwith “no neurological deficits
“normal range of motion throughout all her extremjtiesnd “she has been noted to have normal
stability, normal strength and tgnend no effusion in her extremities;” (3) her ac¢ies of daily
living “are not limited to the extent one would expect, given the complaints oblidga
symptoms and limitations and (4) the plaintiff “received unemployment benefits until they ran
out,” and the plaintiff actually looked for work aftegrhdisability onset date, demonstrating that
the plaintiff believed she was able to workTr. 17-18.)

With this as backgrountithe ALJ found thatDr. Hayes opinion was entitled to little
weight because it was inconsistent witle gaintiff's testimay “that she can perform a wide
range of daily activities, including caring for a 7 year old child, cookinganahg, driving,
playing catch and volunteering.” (Tr. 19.Yhe ALJ reasonablyfocusedon the gaintiff’s
activities of daily living as ma addtional basis fordiscounting Dr. Hayes’ opiniorhecausehis
opinionwas basee@ntirelyon the plaintiff's subjective complaithat “she has difficulty getting
out of bed, due to the fatigue and pain.” (Tr. 235.) The ALJ could appropriately conclude tha
the plaintiff's wide range of daily activities, particularly as a single mother caring éor h
7-yearold son, were inconsistent with Dr. Hayexpinion that she was unable to worlSee
Childress v.Commt of Soc. Se¢.No. 2:14cv-12399, 2015 WL 5752443, at *10 (E.D. Mich.

June 24, 2015), report and recommendation adopted, Nb239D, 2015 WL 5729009 (E.D.

9See 20 C.F.R. § 404.1527(b) (medical opinions are to be evaluated in the context of the record
as a whole).
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Mich. Sept. 30, 2015{finding thatthe ALJ properlyconcluded that thelaintiff's activities of
daily living were inconsistent withher treatingphysician’s opinion that she wa®mpletdy
unableto perform work activity within theesidual functional capacity determined by the ALJ.)

Moreover, even if the ALJ’'s analysis of Dr. Hayepinion fell short, there is no basis
for overturning the ALJ’s decisionin Heston v. Comim of Soc Sec, 245 F.3d 528, 535 (6th
Cir. 2001), for example, the challenged ALJ’'s decision failed terevnention a treating
physicians “threepage summary of [the plaintiff's] medical history.” The Sixth Circuit found
that, “[a]lthough the ALJ should have included a refece to the [treating physicighreport in
[his] findings, the failure to do so, in this case, was harmless efrtaston 245 F.3d at 536In
so ruling, theSixth Circuitpointed to the treating physan’s admission in his report “that he had
no current information on” the plaintiff, as well as his failure to provide any supporadeat
records or “any objective basis for his conclusions.” 245 F.3d at363%Here, Dr. Hayes’
opinion letter failedto note any medical findings or supporting records, offered no objective
basis for his conclusion and, in any event, failed to offer a medical opinion alnsdéad,it
simply made the leajo the unsubstantiated conclusion that the plaintiff could not work.

In sum, before assigning any weight to Dr. Hayaginion, the ALJ knewseveral
important factdrom which he could reasonably have concluded that Dr. Hayes’ opinion was not
entitled to any “special significance.” 20 C.F.R. 8404.1527(d)(E)rd, Dr. Hayes was a
general practitioner, not the plaintiffs primary treating provider for hbromyalgia or
headachesSecond, Dr. Hayes did not diagnose the plaintiff's headaches or fibromgalgibe
lacked expertise itreatingeither condition. Third, Dr. Hayes did not offer a medical opinion,

but rather opined about an ultimate fat¢hat the plaintiff was unable to work, a determination
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within the exclusive province of the ALY Finally, Dr. Hayes did not cite to any supportive
medical recordor any ‘medically acceptable clinical and laboratory diagnostic technignes
did he set forth any objective basis for his conclusions. 20 C.F.R. § 404.15271@j&)d,Dr.
Hayes opinion was based entirely on the plaintiff's subjective reporiihiger complaintand
her conclusion that she could not worlAccordingly, even if the ALJ erred in not more
extensively explaining the reasons fving Dr. Hayes’ opinion little weight, SSA Regulations
and case law dictated the outcome harel theALJ's overall analysis and consideration of the
medicalevidence ofecordovercame anperceivedeficiencies in his decisiorSeeShkabari v.
Gonzales 427 F.3d 324, 328 (6th Ci2005) explaining that[n] o principle of administrative
law or common sense requires us to remand a case in quest of a perfect opiniotherdass
reason to believe that the remand might lead to a different result.” (interotationmarks and
alteration omitted))Kobetic v. Comm of Soc. Se¢.114 F.Appx. 171, 173 (6t Cir. 2004)
(recognizing that‘[w]hen remand would be an idle and useless formality, courts are noeteq
to convert judicial review of agency action into a ppang game.(internal quotation marks
omitted). The ALJ did not err in assigning littkweight to Dr. Hayeésopinion letter and
sufficiently explained his reasons for doing so.

As her second claim of errdhe gaintiff contends that the ALJ inappropriately deéstr
to the opinions of noexamining physicians over the opinion of Dr. Hayesletermining the
plaintiff's residual functional capacity RFC’) and failed to explain why. Additionally, the
plaintiff claims that the ALJ failed to properly evaluate the opinion of consultainysical

examiner S. Mark Watson, M.D

19Dr. Hayes statement that the plaintiff's inability to work was neither willful nor voluntary is
especially problematj@s it is not a medical opinion at all. Even if it were, Dr. Hayes fails to
present any medical evidence to substantiate what is, at best, simply a oeitafrtie

plaintiff's claim, and at worst, pure conjecture.
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As fully explained above, the Aldld not err in determining th&r. Hayes’ opinion was
entitled to little weight. Given that no treating physician opinion was entitled to controlling
weight, he ALJ was required to review the other medical opinions pursuant to 20 C.F.R.
8404.1527(c)(2), whiclses forth thefactors the ALJ should consider when deciding the weight
to give medical opinions, including the supportability of the opinion and the consistency of the
opinion with the record as a whole. Additionalgdtial Secuty regulations recognize that
opinions from norexamining state agency consultants may be entitled to significant weight,
because these individuals are ‘highly qualified’ and are ‘experts in Social tedisability
evaluation.” Cobb v. Comm’r of So&ec, No. 1:12¢cv—-2219, 2013 WL 5467172, at *5 (N.D.
Ohio Sept. 30, 2013) (quoting 20 C.F.R. 88 404.1527(e)(2)(i), 416.927(e)(2%@)also Barker
v. Shalala 40 F.3d 789, 794 (6th Cir. 1994).

However,the Sixth Circuit has long held thdthe regulation requiring an ALJ to provide
‘good reasons’ for the weight given a treating physician’s opinion does not apaty ALJ's
failure to explain his favoring of one ndreating source’s opinion over anotherWright v.
Colvin, No. 1:15cv-01931, 2016 WL5661595, at *9 (N.D. Ohio Sept. 30, 2016) (citing
Kornecky v. Comm’r of Soc. Set67 F. App’x 496, 5087 (6th Cir. 2006). Likewise, the ALJ
is “under no special obligation” to provide great detail as to why the opinions of the
nonexamining providerswere more consistent with the overall record” til@mexamining, but
nontreatingproviders. Norris Comm’r of Soc. Secd61 F.App’x 433, 440 (6th Cir. 2012). As
long as “the ALJ’s decision adequately explains and justifies its detdromras a wholeit
satisfies the necessary requirements. .1d.”

The plaintiff did not submit any records from any mental health providers. Astseic

ALJ consideredhe opiniors of the state agency edical consultants. he ALJ considered the
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opinion of MarvinBlase M.D. (Tr. 295307), who completed a Psychiatrice®®ew Technique

form (PRTF) and found that the plaintiff had no medically determinable memphirments

(Tr. 307) The ALJ also considered the opinion of Horace F. Edwards, Ph.D., who completed a
PRTF and noted that the plaintiff's “[p]rimary limitations are physitélI'r. 220) Having little

else to rely on in considering whether the plaintiff had any mental health limitatien#\LJ

found that these opinions were entitledsubstantial weighbecausethey were consistent with

the record evidence, or lack thereof, and becausepltietiff did not identify impairments
caused by “any psychiatric conditiohs(Tr. 19.) Substantial evidence supported the ALJ’s
finding.

With respect to the plaintiff's physical limitations, the ALJ considered the phyRkEa
(“PRFC”) assessment prepared®yStumb, M.Don December 30, 2010After noting that the
plaintiff was taking a significant number of narcotic painkillersd that she was receiving
narcotic minkillers from more than one physician at the same tine, Stumb opined thahe
plaintiff could occasionally lift and carry 20 Ibs., could frequently lift and carryb$Q tould
stand or walkabout 6 hours in an-Bour work day, could sit about 6 hours in ahdir work

day, she had no push/pull restrictions, no postural limitations, no manipulative or visual

X Curiously, on June 12, 2008, the plaintiff advised ayes that her Opana medication, a
medication she did not normally receive from Dr. Hayes, was stolen while stz thasgrocery
store. The plaintiff did not report the incident to the police. The plaintiff claiedshe was
worried about going into withdrawal before she could obtain a refill from timectiaic where

she obtained the original prescription. Dr. Hayes gave the plaintiff a iptemtifor Opana. On
March 16, 2010, the plaintiff visited Nicolas C. Pantaleone, M.D., her other provider who was
located in Alabama, and made the same clalmar purse was stolen and she needed lagefi

her medication. While it inot clear which medication the plaintiff claimed was stolen in March,
2010, Dr. Pantaleone routinely prescribed Opana. (Tr.s2@als®05-07.) Opana
(oxymorphone) is a highly addictive opioid pain medicatiSeeOpana Prescribing

Information, Endo Pharmaceuticals, Rev. 12/2016 located at
http://www.endo.com/File%20Library/Products/Prescribing%20Inform&DiBANA_prescribin
g_information.html (last visited 6/14/17).
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limitations, and no communicative or environmental limitations. (Tr-3&2Y Dr. Stumb based
his opinion in parbn his observation that theedical records showed orifyp] ccasional partial
[musculoskeletal] exams by Dr. Hayes with no abnormalities noted . [and] [n]o
characterization of headaches other than to call them “[m]igraines.” (Tr. 238.)Stiinb
further noted:

Fibromyalgia: No absolute confirmation of diagnosis[medical

evidence of record] . .. but [third party] has given [fibromyalgia]

as a [diagnosis]

Migraine [headaches|No description in[medical evidence of

record], apparently managed witti[aimant’§ narcotics ad the

Esgicplus;

H[igh] B[lood] P[ressure] Well-controlled on medication, no
evidence of [established onset date]

Non-severe [fheumatoid] A[rthritis]: Not characterized or tested
for in the [medical evidence of record]. dil a [medically
determinald impairment.

The degree of the {@imant]'s complaints of pain is not considered fully credible.

She performs all of hefactivities of daily living] admittedly taking more time

than in the past but without significant difficultyThe ability to perform such a

varety of daily activities tends to negate the credibility of these subjective

complaints, specially the degree @in said to be experienced by thdaiant]

and her requirement of daily Narcotics.
(Id.) The ALJ gave Dr. Stumb’PRFC assesnentgreat weight because he found that it was
“consistent with the medical record of evidence, which shows the claimant to have no
neurological deficits, the ability to ambulate successfully, and no limitatrorer range of

motion.” (Tr. 18.)

12 Esgicplus,also called Fioricetis a combination barbiturate and stimulant comprised of
acetaminophen, butalbital and caffeine. It is used to treat head&deiutalbital,
Acetaminophen, and Caffeine (Oral Route), Mayo Clinic Mar. 1, 2017 located at
http://www.mayoclinic.org/drugsupplements/butalbitalcetaminopheand-caffeineorat
route/description/drg-2007539&st visited 6/13/17).
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The ALJ also considered the “Case Analysis” conducted by J. Kleppdbvember 14,

2011 (Tr. 19, 294.) In preparing tli@ase Analysis, which was prepared nearly a year after Dr.
Stumb’s RFC assessmefpnsultant Kleppel consideretl medical evidence ofecord to the
date of his review, but found that the plaintiff's condition was not substantialgreliff and had
not declined since Dr. Stumb’'s RFC assessment. (Tr. 294.) As a result, Dr. Stufib’'s R
assessment was affirmed as writtéal.)

The paintiff protests howeverthat Dr. Watson’s opinion should have been ginere
weight thanthe two consultative evaluators. On November 9, 2011, Dr. Watsather
cursorily,examinedhe plaintiff. (Tr. 28287.) Dr. Watson did not treat the plaintiff atietre is
no indication that he had ever treated phaantiff. (Id.) He completed a “Medical Assessment
of Ability to do Work-Related Activities (Physical)” form, to which he attached the results of his
physical examination ahe gaintiff. (Id.) Based on the plaintiff's subjective complaints, Dr.
Watson noted that she has “chronic fatigue, mixed connective tissue disease anghfthadm
which, she explained “began about 3 years ago and has progressively worsened.” (Tr. 285.)
Nevertheless, Dr. Wabn found that she had no cyanosis, clubbing or edema in her extremities,
“[c]ranial nerves HXII, strength, sensation, deep tendon reflexes, gait, coordination, and
[straight leg raises] are all normathd although he found 16/18 trigger point tendesfiehe
also found that she had a fulinge of motion in her cervical spine, dorsolumber spine,
shoulders, elbows, hips, knew, ankles, wrist, hands and fingers. (F83282Dr. Watson

concluded that the plaintiff could perform sedentary work. (Tr. 19.) There is no indidsiton t

13 Notably, localization of trigger points appears to be partly in the objective hands of the
physician and partly in the subjective hands of the pati®eeAlvarez, D.J., Rockwell, P.G.,
Trigger Points: Diagnosis and ManagemeAm. Fam. Physician, 2002 Feb. 15;65(4):653-60
located atttp://www.aafp.org/afp/2002/0215/p653.html (last visited 6/13/17) (explaining that
“[lJocalization of a trigger point is based on the physician’s sense of femteabby patient
expression of pain and by visual and palpable observations of local twitch response.”)
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Dr. Watson reviewed any of the medical evidence of record or that he kesiyenformation
about the plaintiff’'s medical history, other than what the plaintiff told him. (Tr.8Z8)-

After reviewing the record as a whpkae ALJ gave Dr. Watson’s opinion little weight
for the same reasons he gave Dr. Haygsnion little weight. Dr. Watson’s opiniothat the
plaintiff could only do sedentary workas inconsistent witthe medical evidence oécordand
inconsistent wit the plaintiff's testimonythat she was able to accomplish a widege of
activities of daily living. (Tr. 19.) Additionally, the record demons#athat beforepreparing
his opinion as to the plaintiff's limitation®r. Watson did one thirghe briefly examined the
plaintiff. There is no evidence that Dr. Watdmdanyinformation about the plaintiff's medical
history, other than what she told hiar, that he had reviewed any of the medical records in
evidence. By contrast, while neither Dr. Stumb nor Consultant Kleppel examined the plaintiff,
they both reviewed the medical evidence of record to the date of their opinions, witkch, wi
respect to Consultant Kleppalas after DrWatson’s examination of the plaintiff. As such, they
had a more compie understanding of the plaintiff's medical histdhyn did Dr. Watson. It
was therefore reasonable for theJXo give their opinions more weight than that of Dr. Watson
See alsoBrooks 531 F.Apfx. at 642(noting that‘in appropriate circumstancezinions from
State agency medical and psychological consultants. may be entitled to greater weight than
the opinions of treating or examining source®ne such instance is where the ‘State agency
medica or p[s]ychological consultant’s opinias based on a review of a complete case record
that includes a medical report fromspecialist in the individual’s particular impairment which
provides more detailed and comprehensive information than wiagt available to the
individual’s treating sourcg (internal citation omitted); Goddard v. BerryhillNo. 1:1&v1389,

2017 WL 2190661, at *17 (N.D. Ohio May 1, 2017), report and recommendation adopted
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nom Angela Goddard vCommr of Soc. Se¢No. 1:16cv 1389, 2017 WL 2155391 (N.D. Ohio
May 17,2017)citing Barker v. Shalala40 F.3d 789, 79495 (6th Cir. 1994) (explaining that
“[a]ln ALJ’s reliance on the opinion of a nremamining medicagxpert is proper if the expest’
opinion is based on objective reports and opinions”).

As her third claim berror, the plaintiff claims that the ALJ failed to properly weigh the
opinion of the certified physician’s assistant (“f€8) Amy Akerman, who worked at the
America’s Family Doctorg“AFD”) clinic, andwho became the plaintiff's general practitioner
after she left Dr. Hayes’ care.

Under the Regulations, an ALJ must consider all of the evidence in a plairgd6rd.
See20 C.F.R. § 404.1520(a)(Iptating“[w]e will consider all evidence in your case record
when we make a determination or decision tveeyou are disabled.”)However, A.Js arenot
required to discuss each piece of evidence in their decision, “so long as they cdmsider t
evidence as a whole and reach a reasoned conclusiwséley v. Comm’of Soc. Se¢.397
F.App’x. 195, 199 (6th Cir. 2010jciting Kornecky 167 F.Apfx. at 507-0§. The ALJ
expresslystated thahe considered apion evidence in accordance witBSA Regulation and
Rules, {r. 17),and although not identified in théecision the ALJ attached as an exhihlt of
the evidence of recorthat he considered imaking his decision, including PA Akerman’s
mental and physical medical source statements. (12421

With respect to PAC Akerman’s opinion, it must first be noted that as a physician’s
assistant, sheasnat an “acceptable medical sourcd. The plaintiff testified that she saw PA

C Akerman as her general practitiof@rall her general health complaints. (Tr. 53) There is no

14 Acceptable medical sources” include, among others, licensed physicians aretlicens
certified psychologists. 20 C.F.R. § 404.1513(a). “Other sources” include medicaissotre
are not “acceptable” and almost any other individual able to provide relevant evidence. 20
C.F.R. § 404.1513(d).
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evidence in the record to suggest that®Akerman was a specialist in trieaf fioromyalgia or
headaches. Moreover, contrary to the plaintiff's testimony, the plaindifholi actually receive
care from PAC Akerman every time she visited tR€D clinic. (Tr. 5254;see alsalr. 41939,
noting Ronda Kopra PA as the plaintif6 provider.) Indeedrecord evidence demonstrates
that as of the date of the hearing, October 20, 2012, the plaintiff had se€nAk&rman two
times—once for sinus congestion, stuffy nose and a prescription refill and once for vertigo and a
prescription refill. (Tr. 41518.) The evidencedemonstrates that the lion’s share of the
plaintiff's visits to the AFD clinic were for prescription refills and conditionsirely unrelated

to the plaintiff's fiboromyalgia or headachesSeg e.gmedication refils Tr. 419-20, 428-35, 438-
39; unrelated medical conditions Tr. 424, 43637, 44041).*°> At the outset thereven if the
treating physician rule applied BA-C Akerman’s opinion regardinipe plaintiff's mental and
physical limtations it is unlikely that, after only two vis# dealing with medical issseentirely
unrelated to the plaintiff's severe impairments,-€AAkerman could be considered a treating
provider. See Korneckyl67 F. App’xat 50607 (collecting cases and recognizing that it is well
edablished that a single visit fails to establish an ongoing treatment relationdhigeed,
depending on the circumstances and the nature of the alleged condition, two or thre&essits

will not suffice for an ongoing treant relationship.”)

1>From December 16, 2011 through January 16, 2012, the plaintiff visited the AFD clinic 5
times for refills on her Percocet prescription. (Tr. 428-3.each visit except the last, she was
prescribed 40 pills which clinic notes state were supposed to last for 7-10 daysaimtié whs

at the clinic in 7 days or less every time she sought a refill. Percocet is argbatisyopioid at
high risk for addiction and dependenceePercocet, Prescribing Information, dn
Pharmaceuticals, Aug., 2016 at
http://www.endo.com/file%20library/products/prescribing%20information/petcpoescribing
_information.html (last visited 6/14/17).
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Turning to PAC Akerman'’s actual opinions, she opined that the plaintiff had no mental
health impairments that would limit her ability to work. (Tr. 488) As to her opinion
regarding the plaintiff's physicdimitations PA-C Akerman noted extreme limitatis. (Tr.
45758.) For examplePA-C Akerman opined that the plaintiff could lift and carry less than 10
Ibs, could stand or walk less than 2 hours, that she must alternate her position every 20 minutes
that she could stand for only 30 minutes before having to change position, that she bid to w
around every 20 minuebut calld only walk for 5 minutes each timend that she would
ordinarily have to lay down during the work day. (Tr. 45PA-C Akerman noted that the
plaintiff's rheumatoid arthritisfiboromyalgia, daily headaches, including migraines and chronic
back pain supported her opinion regarding the plaintifftseexe limitations. Given that none of
the medical records from the AFD clinic evidence aiyical or laboratory testing or
diagnosicsrelated to any of these conditions, aimdparticular, PAC Akerman’s clinic notes do
not evidence any objective testing or diagnostics regarding these conditieneasonable to
believe that PAC Akerman based her opinion solely i plaintif's accounts of her medical
history and subjective complaints. As such,-@AA\kerman’s opinion was nantitled to any
“special significance” at all. 20 C.F.R. 8404.1527(d)(1)). But, even if it wengpuid be
entitled to little weight because her pjin is entirely bereft of any objective medical findings,
and the medical evidence of record is inconsistent with such extreme limitations.

As her fourth and final claim of error, the plaintiff contends that the ALJ failed to
consideras severe impairmés her bronchitis, rheumatoid arthritis, chronic pain syndrome,
major depressive disorder, thoracic and lumbar spondylosis and cervical@lgian initial
matter, the plaintiff does naite to a single piece ahedical evidencén the recordo support

her contention that she is afflicted withyeof these conditionsrahatshe ever claimed that these
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conditions were limiting her ability to work. In her initial disability report submitftely 15,
2010, the plaintiff claimed that she suffered from fibromyalgia, chronic miggaiand high
blood pressure. (Tr. 137.) In an updated disability report submitted on September 15, 2011, the
plaintiff claimedthat she suffered frordepression and anxiety as new mental tatons and
that she suffered from eamatoid arthritis and chronic bronchitisChronic Obstructive
Pulmonary Disease (COPR¥ new physical limitations(Tr. 166.) The plaintiff's contention
regarding rheumatoid arthritis is particularly oddsen that on April 13, 2011, months before
herupdated disability report, the plaintiff was expressly advised by Dr. Hagese had spoken
to her rheumatologist who advised Dr. Hayes that the plaintiff did not have rheumétaitsar
(Tr. 239.) Also troubling is the plaintiff's unsupportediciathat major depressive disorder
limits her ability to work, despitepinions by a number ahedical providers(Tr. 28893, 295
307), including the plaintiff's own provide(Tr. 45361), indicating that the plaintiff was not
limited by any mental health impairments, not to mentionttieplaintiff has never been treated
for any mental health impairment.

The plaintiff hasthe burden of showing thahe had a severe impairment that met the
twelvemonth duration requiremenfee Harley v. Comm’r of So8ec, 485 F.App’'x 802, 803
(6th Cir. 2012). “To meet this burderishe] mustshowthat [she] has an impairment that has
lasted or is expected to last for a continuous period of at least twelve months tajieerfha
impairment has significantly limitether] ability to do basic work activities. Seeid., see also
20 C.F.R. 88 404.1509, 404.1521, 416.909, 416.921. The plaintiff eepeesslyraised as
disabling impairments bronchitis, chronic pain syndrome, major depressive distwatacic
and lumbar spondylosis and cervicalalgia. Even if she had, she points to no evidence in the

medical recordhatwould have supported her claim that these impairments existgdhey met
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the durational requiremerdnd that the limited her ability to work Indeed except for
rheumatoid arthritis, which the medical evidence affirmatively establishedaimifpdid not
have, (Tr. 239), the two medical opinions in the record from plaintiff's providers didedify
any of these conditions as impairments. (Tr. 235, 457-58.)

Additionally, while each of these condit®may appear somewhere in the medical
evidence of recordthe plaintiff does not cite to any evidencattlany of these conditions
satisfes the durational requiremennor does she establish that any of these conditions
“significantly limited her ability to do basic work activitiesHarley, 485 F.App’x at 803.With
respect to chronic bronchitis, the plaintiff visited Dr. Hayes on September 24, #01# cough
and congestion and was diagnoseth bronchitis®® (Tr. 253.) Dr. Hayes prescribagveral
medications (Id.) On her next visit to Dr. Hayes on October 8, 2010, there is no mention of
bronchitis, presumably because her bronchitis had resolved with treatment. (Tr. 254.)
Bronchitis does not appear again in Dr. Hay#isic notes until May 2, 2011, when the plaintiff
visited him complaining of a cough and that her chest hurt. (Tr. 238.) Dr. Hayes again
prescribed several medicationdd.Y Twelve days later, on May 18, 2011, tHaiqtiff saw Dr.
Hayes again complaining of cough and congestion. (Tr3Z36 The gaintiff did not see Dr.
Hayes again after May 18, 201The paintiff did not see anothegeneral practitioneuntil she
visited the AFD clinic on November 16, 2011 dstablish care at the clinic. (Tr. 440T)he
plaintiff again complained of cough and congestiahich she claimed had been-gaing for
two weeks. Id.) The plaintiff was again given medication abg her next appointment on
December 9, 2011, there was no mention of bronchitis in the AFD clinic notes. (Tr.T4&8¢

is no further mention of the plaintéfhaving bronchitis in any other clinic notes from the AFD

181t is worth noting that the plaintifs asmoker, who smokes from one-half to oneolehpack
of cigarettes per day. (T423, 440.)
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clinic through August 24, 2012, the last date for which there are clinic ndotess even if the
ALJ considered chronic bronchitis as a disabling impairment, the plaintiff has tabtisgsd
that this condition satisfied the duration requirement or that it limited her abilitytbasio work
activities.

With respect to chronic painsgrome this diagnosis does not appear until December 16,
2011, at which time the AFD provider began prescribing Percocet and noted thataffw]e
providing this medicine every-¥0 days until her app[ointmen]t with pain management in
January. (Tr. 437.) At each visit from December 16, 2011 through January 10, 2012, the entire
period of time for which the AFD provider prescribed Percocet, the AFD clinic ndtest re
diagnosis of chronic pain syndrome. (Tr. 48) On January 10, 2012, the AFD pdwer
noted, “this should be the last [Percocet] refill until [the plaintiff] goes taifipinanagement.”
(Tr. 430.) The plaintiff was given one more Percocet refill, on January 16, 2012, hedter s
claimed that her pain clinic appointment was not untibday 18, 2012. (Tr. 428.) Chronic pain
syndrome is again identified as the diagnosis supporting the Percocetppiascr{Tr. 429.)
Chronic pain syndrome does not appear in AFD clinic notes after January 16, 2012,
corresponding with the end of therBocet prescriptions from the AFD clinic. There are no
medical records in evidenckemonstrating that the plaintiff visitedpain clinic on January 18,
2012. Indeed e plaintiffdoes not appear to havesiteda pain clinicuntil October 22012, at
which time she identified chronic pain as an “active” problérhere are no medical records in
evidence after October 3, 2012. Even if the court presumes that the AFD clinic diagnes
plaintiff with chronic @in syndrome for reasons other than to o their Percocet
prescriptions, there are insufficient medical records in evidence to sbktdabe durational

requirementand the plaintiff has not establishiéat this condition limited her ability to wark
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Finally, a provider at theSpectrum PainClinic, where the plaintiff received pain
treatment from January 2012 to July 2012, diagnadlsedlaintiff with “thoracic spondylosis.”
(seee.g. Tr. 316, 319.) There is no evidence in the record demonstrating that the plaintiff
continuedto receive tratment for this condition after she was discharged from the Spectrum
Pain Clinic for irregularities related to her narcotic pain medicatiosee {r. 31516.)
Therefore, the plaintiff cannot meet the durational requirement, and agasrtofastablisithat
this condition limited her ability to work.

Based on the foregoing, the ALJ’'s decision thia paintiff was not disaled is
supported by substantial evidenoghe record as a whole. Accordingly, the ALJ’s decision will
be affirmed.

V. Concluson

In light of the foregoing, theplaintiff's Motion for Judgment on théAdministrative
Recordwill be DENIED and the decision of the SSAill be AFFIRMED. An appropriate
order is filed herewith.

It is so ORDERED.

ENTER this 24' day of August 2017.

Y] Feng—

ALETA A. TRAUGER {*
UNITED STATES DISTRICT JUDGE
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