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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

MARK W. MAYHEW )
)
Plaintiff, )
)
V. ) Civil No. 3:14ev-1653
) Judge Aleta A. Trauger
)
TOWN OF SMYRNA, TENN ESSEEand )
HARRY GILL , )
)
Defendans. )
MEMORANDUM

The defendants have filed a Motion for Summary Judgment (Docket No. 30), to which
the plaintiff has filed a Response (Docket No. 37), the defendants hava Rleply (Docket No.
46), andhe plaintif —with leave of court hasfiled a SurReply (Docket No. 52). For the
following reasons, the motion will lgranted.

EACTS'

The plaintiff, Mark Mayhew, is a resident of Murfreesboro, Tennessee andex form
employee of Smyrna, Tennessee’s wastewatatrtrent plant (the “Plant”). The defendant
Town of Smyrna, Tennessee (“Smyrna”) is a municipal corporation organized untavshef

the State of Tennessee and located in Rutherford County, Tennessee. The detang&itlH

! Unless otherwise noted, the facts recounted in this section are drawn griroarithe
defendants’ Statement of Concise Material Facts (Docket No. 32), Mayheptnee thereto
(Docket No. 38), Mayhew’s Statement of Additional Material Facts (Docke#l), and the
defendants’ response thereto (Docket No. 48). This section also contains factefrom t
defendants’ Motion for Summary Judgment and Memorandum of Law in Support thereof
(Docket Nos. 30 and 31), Mayhew’'s Response Memorandum (Docket No. 37), and the
defendants’ Reply (Docket No. 46), that are not refuted or contradicted by the opposiray par
the record. Where there is a genuine dispute of fact, the court will present tinetliadight
most favorable to Mayhew as the non-moving party.
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has been Smyrna’s Town Magper from November 013 through the present. This case arises
from Mayhew'’s allegation that the defendsterminated his employment at the Plant because he
refused to participate in, or remain silent abausconduct relating to the falsification of Plant
data by fellow Plant employees.

l. The Plant and Mayhew's Employment

Smyrnaowns and operateld Plantwhich processesnd treats wastewatand then
released into public waterways. The Plant is subject to both federal and state regulaten. Th
U.S. Environmental Protection Agendi€ “EPA”) requires, among other things, that the Plant
submit to theEPA an annual sludge report containo@aaboutthe treatedvastewater the Plant
discharges The Tennessee Department of Environment and Conger¢aIDEC”) requires
the Plant to maintain a national pollutant discharge elimination system (“NPDESii} per
order to operate in Tennesse¥. all times relevant to this case, the Plant held a NPDES permit
issued by TDEC.TheNPDESpermit sets paraeters that limit the amounts of certain chemical
compounds that can be discharged into public waterwayise Plant in its treated watefhe
permitalso requireSmyrna, as operator of the Plant, to repoIDECa number of different
test results basleon the analysis and testing of samples of water and other byproducts collected
during the treatment process. In addition to internal Plant logs and docurestsest results
are recordedn “monthly operating reportg“MORs”) and monthly discharge monitoring
repors (‘DMRs"), eachof which are signed and sent to TDEC each month. Also, pursuant to
TDEC regulations, anviolation of a parameter inldPDES permit must be reported.

Approximately twelveemployees work at the Plant, and tlaegeachsupervised byme
of three supervisorshe Chief Operatothe Lab Supervisor, dhe Maintenance Supervisor.

Each of these thremupervisors reports directly to the Plant Manager, who oversees the overall



operations of the Plant, and they have no supervisory authority over eachTdthéHant

Manager reportto the heads of Smyrna’s utilities departmetite Director of Utilities, Mike
Strange, and the Assistant Director of Utilities, Mark Parkeho, in turn, report directly to the
Town ManagerGill. As Town Manager, Gill oversees the overall operation of Smyrna, and he
has the ultimate authority to terminate the employment of any Smyrna emplmjeding any
employee of the Plant

Mayhew worked at the Plafrom August 18, 1995 to July 7, 20Mhen he was
terminated byGill. From November 6, 1997 until his termination, Mayhew worked as the
Plant’'s Lab Supervisor and Pre-Treatment Coordinator. In this poditeyhew was
responsible for the supervision of all laboratory personnel and their imoludingthe
collection and analysis of samples used in the treatment testing prdbessollection and
calculation of information related to these test results was recordedernal logs and on the
MORsand DMRs that were sent to TDEC each rhomt accordanceith the Plant's NPDES
permit. It also appears that these test results were recorded on the annual slodghatwas
sent to the EPA each year.

As acknowledged by Mayhew, his duties as Lab Supervisor were “set forth inleddeta
written job description.” (Docket No. 37, p. 2.) According to the job description, his duties
included:(1) overseeing the performance of “all necessary laboratory work requiredéfor th
Plant's NPDES permitncluding the preparation and submission of MORs, DMRs, and
violations reports to TDEE{2) monitoring kboratory activities regularly to ensure compliance
with “proper procedures and documentatiand (3) ensuring that quality control “meets or

exceeds ta standards of EPA and [TDEC].” (Docket No. 33-3 (Lab Supervisor Job

2 As Lab Supervisor, Mayhew did not have the authority to sign these reports on behalf of
Smyrna— only the Plant Manager did.



Description).) In additionMayhew hal various duties related tbe maintenance and reviek
thePlant’s internatecords, including: documenting and reviewing all laboratory wemtering
and updating files on the computer “for preparing reports, spreadsheetschlistéormation,
maintenance records and letters;” maintaining records in compliance withrakeState and
City regulations;” and reviewingaboratory records “to ensure accuracy and completeness.”
(Id.) Finaly, Mayhew was required to “review and documalhOSHA, Federal, State and City
regulations, as they impact the wastewater treatment plant laboratory andingpappropriate
situations and accidents immediately to managememd.) (

In addition to theeduties,Mayhewwas required by Smyrna to holdjeade IV
wastewater treatment certification issued by TDHG@is certificationrequiredts holder to
comply with “the laws, rules, permit requirements or orders of any governnagetecy or court
which govern the water supply system or the waste water system [he] ogdideket No. 38
1 72(quoting TDEC Rule 0400-49-01.11)TDEC may revoke an operator’s certificdtbe, or
any persomunder his supervisiomtentionally or negligently fad to “comply with the
monitoring, sampling, analysis, or reporting requirements” for his faaitityo notify [TDEC]
of conditions . . . which are violative of a standard of water quality promulgated by any
governmental agency.”ld. 11 73+4 (same) Finally, TDEC rules state that a certified operator
“shall be deemed to have practiced fraud or deception” if he “has not used reasarable
judgment, or the application of his[] knowledge” in the preparation of reports submittes to t
agency causing themacontain inaccurate datdld. 75 (same).)At all times relevant to this
action,Mayhewwas required toand did, hold the requiregtade IV treatment certification.

[l Mayhew Uncovers and Begins to Repoi¥iolations at the Plant

The parties appear to agibatthe Plant could be a “harsh environment, with very



difficult work,” “personality conflicts existed between employéasd “employees in each
departmenfof the Plant]stuck with their ceworkers in the same department.” (Docket No. 38
102.) Many of the allegations in this action relatetmflict between Mayhew and another long-
time Plant employed_eland Noble, who was Chief Operator at the Plant in early 28t that

time, Mayhew and Noble had already had a strained working relatiostspveral years.
Mayhew alleges thahe final breaking point in their relationship took place in early 2014, when
Noble engaged in the following improper, if not illegal, conduct:

e pressuringMayhew to chage numbers or falsify data submittedi@EC andthe
EPA in order to hid®&PDES permitviolations;

e refusing to allonMayhew to collecsamples that were necesstrbtain the data
that had to be submitted TWEC andthe EPA;

e charging or falsifying various data;

e pressuringMayhew tocollect samples more often than necessarthat “bad
numbers” could be thrown out;

o telling Mayhew to refrain from collectingampler reportingtest resultas required
on certain days so as to “cherry pick” the data and make thel&d&rbetter;

e reporting that he had performed tests that had not been perfantkd,

e engaging in other conduct involving falsifying, changing, omitting tacseg data
and pressuring Mayhew to participate in such conduct.

(Docket No. 48 9 3.Mayhew claims thatNoble’s conduct increased in intensity and frequency
over time, until tle pressure being appliedMayhew was “almost [0 a daily basis.” I¢. T 4.)

In Februaryof 2014,Mayhewbegan reportingloble’sconductto the Plant Manager at
the time Mike Roberts. Mayhew has indicated thaturing this timehe believed that he was
“working within the chain otommand by bringing his concerns to the Plant Manag@ocket
No. 38 { 86.) Mayhew continued to report these issues to Roberts throughout March, April, and

May of 2014, and Roberts conducted a small investigation intm#tierby speaking to Plant



employees and inspecting the operator’s area and data

Mayhew provides veriittle detail regarding hiseports to Robertstioerthan to say that
he reportedhese issueghirough July 7, 2014.” (Docket No. 48 | 3.) Mayhew does not identify
— nor can the court find — any portion of the record that contains information regspdiific
instance®f misconduct by Noblahe discovery by Mayhew of any instances of Noble’s
misconduct, or Mayhew’s reporting of any of these instances of misconduct tofRobert
According toMayhew’s testimony, however, it appears that mofdhis reportingof Mayhew’s
misconducivas precipitated by discrepancy in data thisitayhew noticed in the cose of
logging dewatered sludge data in his work computer at some point in March of (@adcket
No. 40-2 (Dep. M. Mayhew, v. 2), 208:10-209:8Mpyhewacknowledges that hregularly
logged this data in the course of his work at the Plddt.a{ 209:23-210:18.)

Mayhew contends that, “while reporting violations to TDEC on MORs and DMRs and to
the EPA insludge reports was part of Mayhew’s ordinary job duties, reporting Noble’s conduct
to Strange, ParkerSpnyrna Director oHuman Resource€}raig, andGill was not.” (Docket
No. 37, p. 9.) In support of this argument, Mayhew points only to his own testimony, stating:
“[t]his is something completely separate and outside my normal job officialksduit’s really
notapart of my daily duties or offial duties to report [the falsification data] to management
or anyone,’and “reporting illegal activity such as this contained within the department isurtot p
of my job description.” (Docket No. 40-1 (Dep. M. Mayhew, v.1), 119:1-5; Docket No. 40-2

(Dep. M. Mayhew, v.2), 202:9-15, 202:24—-203:3; 217:2122R3ther Mayhew contends that

% In support of this argument, Mayhew also cites certain pages of his deposition
testimony (Docket No. 37, p. 9), but these pages contain only descriptions of the ilofotheidt
must be reported to TDEC and the EPA in monthly and annual reports; they do not contain any
description of Mayhew’s actual job duties at the Plant. (Docket No. 40-1 (Dep. M. Mayhew,
v.1), 143-44; Docket No. 40-2 (Dep. M. Mayhew, v.2), 210.)
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he reported this information “as a moral duty outside my normal job description asanenhc
citizen. ...” (Docket No. 40-2 (Dep. M. Mayhew, v.2), 213:2-6.)

. Mayhew Escalates His Reports Up the Chain of Command

In Juneof 2014,Roberts was suspended antimately resigned, and the Plant Manager
position was left temporarily vacant. After Roberts’ suspension, Mayhew beggpoto r
Noble’smisconduct directly tolte head of the utilities departmer®arker and Strange.
According to Mayhew, henade these reporb®th through conversations he initiated as well as
duringa series of Plant employee interviewmtiated byParker and Strange mid-June of 2014,
relaied to Roberts’ suspension. While Roberts’ suspension was completely unrelated to the
misconduct Mayhew was reporting, Mayhew took advantage of these intervepasifically
meetings on June 11, 16-19, 26, and 30, 2Gb4raisewith Parker and Strandbe same
concerns that he had reportedRoberts regarding Noble&legedmisconducts well as his
concerns about Noble’s dishonesty and his unsuitability for thetedosvacant position of
Plant Manager At the meeting on June 17, Noble was also present, and héagmewargued
with each other Mayhew statedluring the meeting that he did not trust Noble. (Docket No. 42-
1 (June 17, 2014 Meeting Notes), p. 8.) Parker and Sttaregadvised Mayhew that they had
reportedthe contentof the interviews td&sill. Gill has acknowledged that s aware that
Mayhew had reported the falsifying of data to Parker and Strange “on multiplei@ts’ in
June of 2014. (Docket No. 4§ 13-14.)

At some point in June or early July of 20Mayhewalso discussed the violations at the
Plantwith others within the utilities department, such as Lloyd Johnso®|#m'sMaintenance
Supervisor, and Aubrey Blanks, a utilities operation manager. Mayhew furthesshsihe

violations with several individuals outside of the Plant, namely his family, an atf@ume



former Plant employee Dwight Jeanslayhew has not, however, pointed to any evidence in the
record— nor can the court locate amsuggesting that Gill was aware of Mayhew’s discussions
of Plant vidations withanyone other than Roliey Parker, and Strangét no time did Maykw
report any of the alleged Plaviblations to the press or WOEC, the EPA, or any other outside
agency It is undisputed thaflayhew(1) sentno written communication tdDEC regarding his
allegations an¢) did not speak with anyone B8DEC about the alleged violations at the Plant,
despitehaving interacted witht least three TDEC employees in the past.

On June 27, 2014, Gill appointed Noble to the position of Plant Manager. Gill then
promoted his nephew, Kyle Gill, to Noble’s vacated position, Chief Operatw.Plant
Manager and Chief Operator positions were not posted or advertised as bdaigeg\aand
neither Noble nor Kyle Gill had to apply for the positions, which Mayhew contends — and the
defendants dispute — is a violation of Smyrna’s Equal Employment Opportunity pslicgll
as Smyrna’s customnd practice No one else, either inside or outside&safyrnag had an
opportunity to apply, interview, or be considered for either positiagithBrNoble nor Kyle Gill
possessed all of the qualifications listed in the job descriptions fonaerespectivepositions
Noble did not have eollege degree, and Kyle Gill did not have the requisite experience or
collection certificatiorfrom TDEC

After the appointments of Noble and Kyle Gill, Mayhew believed that his “regoot
concerns was being ignored,” and he was concerned about his job security. (Docket No. 37,
p. 8.) Asa resulton July 1, 2014, iMyhew emailed Strange aRdrker to “claify and
document issues at [the Plant].” (Docket No.23BSpecifically,Mayhews emailcomplained
about Noblé&s “being placed ind] position of authority over [hings the new [Plant]

Manager. . ..” (Id.) Mayhew statedhat he found it “disturbing” that Gill would “promote



someone that is clearly responsible for the present working conditions of having to\aark i
environment of possible retaliation which include[s] hostilities in the workplacé (Id.) He
then notedhatthe issues with the promotion ree‘magnifie[d]” by the fact that “management
was alerted to issues with Mr. Noble” and that Noble was “the verg panson that put
pressure on [him] to hide violations, of which [he] refused t6 dwl.) Mayhewfurther stated
that he feltNoble “will hide NPDES violations if he thinks he can get away with itd’)
Mayhewadditionally alleged that Smyrrfapplied unfair and unequal practices in filling the two
highest paid positions at the [Plant] on 6/27/20WhenGill “bypassed normal hiring
procedures to promote his nephew, Kyle Gill, as well as align him f¢Ptaet] Manager
position,” and promoted Noble to the Plant Manager position, for which “he didn’t have to
apply . . .or meet qualifications.” I§.) Mayhews email also notethat his meetings with
Parker and Strange “helped make things bettdre department,” but he worried that Noble
would take “hostile action” against him as saParker and Strange n@eno longer reguidy

at the Plant.(Id.) Mayhew underscordthis statement his email: “I find it difficult to team up
with someone like Leland Noble who's [sic] integrity is such that it compromsgeswn ethics
and honest efforts in doing my job.1d() Mayhewcomplainedhat Noble’s promotion had
“suddenly placed [himih a precarios position” and tht he expectethat Nobe would ‘attempt
to get rid of [him] and replace [him] with someone he can control and manipulitg.” (
Mayhew stated that he thought Neblould “retaliate against [him] as it is just [Noble’s]
nature,” andsaid: “This is why | feel it necessary to documentld.) Lastly, Mayhew requested
that his email be forwarded @raig Smyrna’s Director of Human Resoures

V. Mayhew Is Discharged

After he receivetlayhew’s July 1, 2014mail, Srange forwarded to Gill, who was on



vacationfor the July 4th weekendSill was offendedy the email, finding it to be
“insubordinate and disrespectful” (Docket No. 48 § 45) — and ketdd Strange taispend
Mayhew. Mayhew was provided with an “Investigation and Administrative Lédotece,”
which stated that he was being placed on paid leave becaBisgeyoia’s‘concerns of public
safety and the presented issues surroundinggtagments in the [eanl], to include the
inability to wolk under the supervision” of Nobleld( f 53.) No one awsulted withSmyrna’s
Director of Human Resourcéefore placing Mayhew on administrative lealéne defadants
contend that Mayhew was placed on administrdéagebecause Gill was concerned “about
[Mayhew]'s willingness to work with Noble and carry out his job responsibilities without
hostility to Noble or others on staff.” (Docket No. 38 1 198.) Mayhew, on the other hand,
argues that he was placed on lebgeause of his reports of violations at the Plant and the
allegations in his July,22014email. (Docket No. 48  54.)

On July 7, 2014, @ met with Mayhew StrangeCraig, and &ff Peach, th&myrna
Town Attorneyat the time Gill began the meeting liglling Mayhewthat he was “upset” that
Mayhewhad reported his concerns in ligy Istemail andspecifically said“We will see if you
still have a job today.” (Docket No. 40-2 (Dep. M. Mayhew, v.2), 303:13-22; Docket No. 48
59.) During the meeting, Gikccused Mayhew of being bitter about Noble’s promotion, to
which Mayhew responded: “No, sir, I'm not bitter toward him. This has nothing to do with
personal issues. It has to do with what | reportettl” at 304:16-21.) Gill then accused
Mayhewof being insubordinatendaskedviayhew multiple times if Mayhewould work with
Noble. According to Mayhew, he never refused to work with Nabtkinstead responded
multiple times that he would “do [his] very bestld.(at298:15-23.)During the neeting, Gill

did not assure Mayhew that he would investiddssshew’sconcerns nor that Mayhew would be
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safe from retaliatioffior raising those concerns.

At the end of the July 7, 2014 meetiwjll dischargedMayhew without consulting with
HumanResourcesr otherPlant or Smyrna managememiayhewalleges that he was
discharged for speaking out regardingi@ations at the Plant ar@ill's circumvention of
Smyrna’s hiring policiesand/or for refusing to remain silent about participate inthis
allegedly illegal conduct. (Docket No. 48 § 86.) The defendants, on the other hand, tosttend
Mayhew was dischargedot for his reports of illegal conduct at the Plant or for his July 1, 2014
email, but “because there was not a full declaration [at#eting][Mayhew] was willing to
work with Noble.” (Docket No. 38 1 204.)

PROCEDURAL HISTORY

On August 12, 2014pproximately onenonth after he was dischargédayhewfiled
suit against Smyrna argill, raising the following claims(1) a claim for volation of Mayhew’s
First Amendment rightbased on allegations that the defendants textardinim in retaliation for
protected speech, brought under 42 U.S.C. 81983, and (2) a claim for violation of the Tennessee
Public Protection Act (“TPPA”), Tenn. Code Ann. 8§ 50-1-304, based on allegations that the
defendants terminated Mayhewrgtaliation for his refusal to remain silent about, or participate
in, violations of federal and state laws and regulations. (Docket. Nddyhew requestback
and front pay, compensatory and punitive damages, and attorneys’ fees and experags. (
9.) On September 29, 2014, the defendants each filed an Answer. (Docket Nos. 8, 9.)
Discovery closed on September 4, 2015 (Docket Noa2d)on September 22, 2015, the
defendants jointly filed a Motion for Summary Judgment, along with an accomganyi
Memorandum in Support, a Statement of Undisputed Material Facts, and a Notiaegoivn

attached exhibits in support of the Motion (Docket Nos. 30—-34). On November 4, 2015,
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Mayhew filed a Response in opposition to the motion, along with a Response to the dsfendant
Statement of Undisputed Material Fa@Statement of Additional Material Factd a Notice
of Filing attaching a variety of deposition transcripts ardibits (Docket Nos. 37, 38, 40-42.)
After courtapproved extensions of the deadlines for filing, the defendaedsaiReply and a
Response tMayhew’s Statement of Adddnal Facts. (Docket Nos. 46, 48.)

On November 23, 2015, with leave of coligyhew filed a SuiReply. (Docket No.
52.) Though Mayhew had only requested the court’s leave to address the defendan&sitargum
that the Supreme Court has not narrowed the reaGaketti v.Ceballos 547 U.S. 410, 417
(2006), the seminal case on the public employee exception to First Amendment@rptecti
Mayhew’s SuReply raises for the first time the following arguments: (1) that the question of
whether his speech was made in furtherance of his ordinary responsibilities ii@opfeact
thatshould be reserved for the jury; (2) his allegations regarding the promotions ofaxddble
Kyle Gill are, on their own, actionable under the First Amendment; and (3) ithatatteged
violation of Smyrna’s hiring policies resulted in the “misuse of Town funds.” (Dddkeb2,
pp. 2-5.) On November 24, 2015, the defendants filed a Joint Motion to Strike Mayhew’s Sur-
Reply under Federal Rule of Civil Procedure 12(f), argtinag it: (1) fails to raise any
argumentsgesponsive to the Reply that would wartthe submission of a sueply, and(2)
improperly raise¢egal arguments basex allegationsand theories of the case that are not
contained in the Complaint. (Docket Nos. 54 and 55.) The court denied the defendants’ Joint
Motion to Strike, noting that Rule 12(f) is not a proper procedural device for strikirggiahat
other than pleadings, and concluding that the court will instead “disraggnehaterial that is
improperly included in the Sur-Reply from its consideration of the defendants’ Motion f

SummaryJudgment.” (Docket No. 57.)
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SUMMARY JUDGMENT STANDARD

Federal Rule of Civil Procedure 56 requires the court to grant a motion for summary
judgment if “the movant shows that there is no genuine dispute as to any mateaakféhe
movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). If a moving d¢fenda
shows that there is no genuine issue of material fact as to at least oneledsemtiat of the
plaintiff's claim, the burden shifts to the plaintiff to provide evidence beyond thdiptea
“set[ting] forth specific facts showing that there is a genuine issue fot tNaldowan v. City
of Warren 578 F.3d 351, 374 (6th Cir. 2008ge alsdCelotex Corp. v. Catretd77 U.S. 317,
322-23 (1986). “In evaluating the evidence, the court must draw all inferences in the light mos
favorable to the non-moving partyMoldowan 578 F.3d at 374 (citinglatsushita Elec. Indus.

Co. v. Zenith Radio Corp475 U.S. 574, 587 (1986)).

At this stage, “the judge’s function is not .to.weigh the evidence and determine the
truth of the matter, but to determine whether there is a genuine issue fdr tda(guoting
Anderson v. Liberty Lobby, In&77 U.S. 242, 249 (1986)). But “[tlhe mere existence of a
scintilla of evidece in support of the [non-moving party’s] position will be insufficient,” and the
party’s proof must be more than “merely colorablériderson477 U.S. at 252. An issue of
fact is “genuine” only if a reasonable jury could find for the non-moving pafttyldowan
578 F.3d at 374 (citingnderson477 U.S. at 252).

ANALYSIS

First Amendment Retaliation Claim

A cause of action for First Amendment retaliation requires an employeentmskeate
that “(1) [he] engaged in constitutionally protected speech or conduct; (2) arsachation was

taken against him that would deter a person of ordinary firmness from continuingte éng
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that conduct; and (3here is a causal connemti between elements one and twibat is, the
adverse action was motivatededst in part by hiprotected conduct.Mills v. Williams 276F.
App’x 417, 418 (6th Cir. 2008) (citing§carbrough v. Morgan Cnty. Bd. of Edu¢70 F.3d 250,
255 (6th Cir. 2006))Public employees such Bsayhew generally have “no right to object to
conditions placed upon the terms of employmaeinicluding those which restrict[] the exercise
of constitutional rights,” but “[fje First Amendment protects a public emplogedajht, in
certain circumstances, to speak as a citizen addressing mattakdioicpncern.” Garcetti,

547 U.S. at 417 (quotingonnick v. Myers461 U.S. 138, 143 (1983gccordKeeling v. Coffee
Cnty., Tenn.541 F. App’x 522, 526 (6th Cir. 2013Accordingly, the Sixth Circuit hakeldthat
a public employe& speech is congitionally protectedf (1) in making the speech, the
employee waspeaking as a citizeand notas a public employee acting in furtherance of his
ordinaryresponsibilitiesand (2)the speech wasn a matter opublic concern See Boulton v.
Swanson795 F. 3d 526, 531-32, 534 (6th Cir. 2015). A public employee has “no First
Amendment cause of action based on his . . . employer’s reactispééatthat was not made
as a private citizen on a matter of public concern and is, therefore, not camstityiprotected
Garcetti 547 U.S. at 418.

The question of whether a public employee engaged in constitutionally proteetsth s
is a question of law that is determined by the cokox v. Traverse City Area PuBchs. Bd. of
Educ, 605 F.3d 345, 350-51 (6th Cir. 2016¢e also Stinebaugh v. City of Wapakonkia 14-
4262, 2015 WL 7003757, at *3 (6th Cir. Nov. 10, 2015) (“[W]hether an employee engaged in
constitutionally protected speech. is a question of law . .”); Dixon v. Univ. of Toledo
702 F.3d 269, 274 (6th Cir. 2012) (“[W]e have consistently described the question of whether, in

a First Amendment retaliation action, a public employee’s speech is proteaed af law, not
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one of both fact and law.” (quotirigpx, 605 F.3d at 35). Accordingly, the court now looks to
whether any of Mayhew’s speech that underlies this action can support hisnr@stiment
claim, as a matter of lafl.

A. Mayhew’s Statements Regarding Violations athe Plant

Mayhewdoes not dispute that he is a public esgpk but he argues thaespoke as a
private citizen on a matter of public concern when he reptmsd’lantata was being falsified,
changed, omitted, and imgoerly selecte@nd that Noble was pressuring him to engage in such
conduct. It does appaahat Mayhew’s statements regarding violations at the Plant could have
addressed a matter of public concern (as the defendants have concedéat)ihmiteasons
discussed below, the court concludes Mayhew did not speak as a private citizemaking
these reportbut, rather,spokeas a pblic employean furtherance of his job dutiesSince a
public employee’s speech is only protected by the First Amendment when both slaneemiet
— that he spoke on a matter of public con@rdas a privateitizen— Mayhew’s report@renot

protected undethe First Amendment.

* Mayhew appears to argueelying on case from other circuits- that the question of
whether his speech was made in furtherance of his ordinary responsibilities ii@opfeact
that should be reserved for the jurgeéDocket No. 52, pp. 2—-3.) First, the court notes that this
argument was improperly raised tbe first time in Mayhew’s StiReply and therefore, should
not be considered by the courGegDocket No. 57 (Order on Defendant’s Motion to Strike
Plaintiff's SurReply).) Nevertheless, the Sixth Circuit has recently indicatedhout
explicitly stating—that it will continue its longstanding practice of treating the question of
whether certain speech is constitutionally protected to be a question of law and notaahe of
See Fox605 F.3d at 3501 (finding that the circuit split cited by Mayhew is “ultimately
irrelevant” to the disposition of its case and concluding that “[ijn our astettiopinions we
have consistently described the question of whether, in a First Amendmentioetalion, a
public employee’s speech is protected as one of law, not one of both fact anddsnd)so
Leavey v. City of Detrqid67 F. App’x 420, 427 (6th Cir. 2012) (“[W]e must decadea
guestion of law whether Plaintiff was speaking as a citizen or as part officerl duties as the
Interim Corporation Counsel.”).
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Thestandard fodeterminingwhena publicemployee’s speech is exempted from First
Amendment protection was initially explained by the Supreme @odetade agm Garcetti
which held that a public employee does$ sigeakas a citizen when his speech “owes its
existence to the public employee’s professional responsibilities.” 547 U.S. at 42412,
Garcett, many courtsead this exceptioto First Amendment protectiaverly broadly, to the
point that a public employee’s speech could be left unproteated, when there was no real
relationship between the employee’s speech and his actual job dége®Boulton795 F.3d at
533 (eversing alistrict courtthatreadGarcettitoo broadly). The Supreme Couetently
addressed the breadth of tAarcettiexceptionn Lane v. Franks134 S. Ct. 2369 (2014), where
it expressly rejected asverly expansive reading. The Court reasoned tGairtettisaid
nothing about speech that simply relates to public employment or concerns irdarieatned
in the course of public employmengid a‘critical question”was “whether the speech at issue
is itself ordinarily within the scope of an employee’s duties, not whethesrglynconcerns those
duties.” Id. at 2379.

The parties disagree vehemertler theextent to which_anenarrowed theublic
employee exceptioto First Amendment protection statedGarcetti(if at all). (SeeDocket No.
37, pp. 19-21; Docket No. 46, p. 2; Docket No. 52, pp. 1-3.) Inde#t year sinckanewas
decded,many federal courtsave struggled to descrilhi@nes impact on thé&arcettiexception
The Sixth Circuithas, however, explicitly stated that the current standard for determining
whether a pblic employee’s speech is protected under the First Amendsastollows

After Lang theGarcettiexception to the First Amendment protection for speech

residing in the phrase “owes its existeta public employee’s professional

responsibilities” mist be read narrowly as speech that an employee imade
furtherance of the ordinary responsibilitie§ his employment.

Boulton 795 F.3d at 53femphasis added)The court, therefore, must determine whether

16



Mayhew’s reports that Plant data was being manipulated that Noble was pressuring him to
engage in such conduct, were made in furtherance of his ordesggnsibilities at the Plant.

To determine whether a statement was madigrtherance of an employee’s ordinary
responsibilitiescourts consider its content and context, including “the impetus for [the] speech,
the setting of [the] speech, the speech’s audience, and its general subgct i8attebaugh

2015 WL 7003757, at *6 (quoting/eisbarth v. Geauga Park Distt99 F.3d 538, 546 (6thilC
2007));Alomari v. Ohio Dep't of Pub. Safetfo. 14-3922, 2015 WL 5255139, at *8 (6th Cir.
Sept. 9, 2015). Other relevant, but not dispositive, factors include where the speech occurred
(inside or outside of the workplace) and “if the speech is ordinarily within tpestf the
speaker’s duties.’Stinebaugh2015 WL 7003757, at *6 (citinGarcetti 547 U.S. at 420-21;

Lang 134 S. Ct. at 2379).

The cout, thereforemustdetermine whether based on thiacts presented in the light
most favorabléo the plaintiff—the impetus for Mayhew’s statements, the setting in which they
were made, their audience, and their subject matter demonstrate thaetheyade in
furtherance of Mayhew’srdinary responsibilities as Lab Supervistiris clear thathe subject
matter of the statements was closely related to Mayhew’s job responsibilihese does not
appear to be any disputeatMayhew’s job duties — as listed in his job description — included
overseeing all laboratory work required for the PaNPDES permitincluding the testing and

sampling he claims he was pressured to change grmekipitoring laboratory activities to ensure

®> The court notes that tHoultonopinion did not include these factors (impetus, setting,
audience, and subject matter) in its description of how to determine whether eepytiliyee’s
speech was undertaken in furtherance of his ordinary job responsibilities, but the ogimidia al
not indicate that the Sixth Circuit intended to abandon these factors in the andiydisit Wwas
continued to use since the publication of Boailltonopinion in July 2015.See Stinebaugh
2015 WL 7003757, at *6 (November 201B)pmari, 2015 WL 5255139, at *8 (September
2015).
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proper procedures and documentation; preparing MORs, DMRs, and violations reports; and
ensuring that quality control in the Plant met or exceeded EPA and TDEC stan@uodset
No. 33-3 [Lab Supervisor Job Description).Accordng to the job descriptiotMayhew’s duties
also included maintaining laboratory recqrsisch as those he claims were being falsifred,
compliance with federal and state regulations and reviewing those recordsuie ‘@osuracy
and completeness.’1d) Finally, it appears from the job description that, as Lab Supervisor,
Mayhew was required to “report any appropriate situations andesats” in connection with
federal and state regulatiorgpresumably including those promulgated by the EPA and TDEC —
“immediately to management.’1d()

Nor does there appear to be any dispute of fact Bayhew’s duties with gardto his
TDEC cerification, which he was required to hold. Althoutjese dutiesre not specifically
listed in his job description, the Sixth Circuit has repeatedly observed, evenaaftethat“ad
hoc or de facto duties can fall within the scope of an employeetsabifesponsibilities despite
not appearing in any written job descriptiolAlomari, 2015 WL 525513%at *8 (quoting
Weisbarth 499 F.3d at 544paccordGarcetti 547 U.S. at 424-25 (notingat the listing of a
task in an employee’s job description reither necessary nor sufficient” to demonstrate that the
task was actually within the scope of #maployee’s professional dutiedylayhew does not
dispute thaBGmyrnarequiredhim, as Lab Supervisaig hold a certification from TDEChor
does he dispetthatthis certification requirethim to comply withall permit and reporting
requirements, notify TDEC of any conditions that are “violative” of water gqustiindards, and
exercise reasonable care to prepaports thatlo not contain inaccurate data.

Regardless of these undisputed dufiégsyhew repeatedly arguésat, “while reporting

violations to TDEC on MORs and DMRs and to the EPA in sludge reports was part of
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Mayhew’s ordinary job duties, reporting Noble’s conduct to Strange, Parkeg, @@iGill was
not.” (Docket No. 37, p. 9.) In support of this argument, Mayhew points only to his own
testimonyto the contrary, including that “[t]his is something completely separate asid®uty
normal job official duties,and“reporting illegal activity. . . contained within the department is
not part of my job description.” (Docket No. 40-1 (Dep. M. Mayhew, v.1), 119:1-5; Docket No.
40-2 (Dep. M. Mayhew, v.2), 202:24-203:Because this is summary judgment, the court must
construe the facts itme light most favorable tbayhew, despite the fact that this sedfrving
testimony ighe only evidence offered to support Mayhew’s contention that he hsjgedic
responsibility to report another employee’s misconduct to his supervisors. Evemgssum
however that “reporting Noble’s conduct to Strange, Parker, Craig, and Gill” was not on its own
one of Mayhew’s specific, ordinary dutiesetbourt still concludes that tlseilbject matter of the
reportsat issue heramplicate Mayhew’s othemndispuéd duties.

Moreover, thecourt concludes that Mayhew’s reports were made in a context that
demonstrates they were maddurtherance of his undisputed job dutsesiescribed aboveln
fact, the impetus for Mayhew’s reports appears to have been hisatigad a discrepancy in
the data regularly calculatdéxyy the laboratory he oversaw, a discowdgthe made while he
wasentering data into a record on ierk computera taskhe regularlyand personally
performed

The setting and audience Mayhew’sreportsfurther support the conclusion that they
were undertaken in furtherance of his ordinary job responsibilities. Mayhewee s
concerns up the chain of command, dmdien a public employee raises complaints or concerns
up the chain of command at his workplace about his job duties, that speech is undertaken in the

course of performing his job.Fox, 605 F.3d at 348 (quotir@avis v. McKinney518 F.3d 304,
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313 (5th Cir. 2008)§. Mayhew first spoke with his direct supervisor, Roberts, anchie h

admitted thatat the time he went to Roberts with his concdmadjelieved that he was working
within the chain of command. Mayhew only began to report his concerns further up that chain of
command — to Roberts’ supervisors, Parker and StramdreerRoberts was suspended.
Furthermore, Mayhew’s reports to Parker and Strange regarding impiesgpatthe Plant took

place primarily during a series of interviews tRatrker and Strange themselvesl scheduled to
discuss the Plant’s operations and personnel with Plant staff. Finally, whenthatféiese

reports were being ignored, Mayhew sent an email from his work email addreskeoahd

Strange “clarify[ing] and document[ing] issues at [the Plant].” (Docket No233Ultimately,
Mayhewended up discussing these concerns with Gill, who, as Town Manager, directly oversaw
Parker and StrangeMayhew never discussed his concerns with TDEC, with the EPA, or with

any other outside agency. Nor did he approach the relscuss these concernAlthough his
failure to speak to an outside agency or the press is not dispcasgevelughes v. Region VIl

Area Agency on Aging42 F.3d 169, 184 (6th Cir. 2008), in light of the other factors

considered, it weighs in favor of a finding that hisesprewas not protectday the First

Amendment. Mayhew onlyescalated his concerns through work chanawetsup the chain of

command aBmyrna supporting the conclusion that his reports of wrongdoing were undertaken

® Mayhew has argued that his reports to Strange, P&Herand Craig were “outside”
of his chain of command (Docket No. 37, p. 22), but this is flatly contradicted by the radord a
undisputed facts. Mayhew has conceded that his direct supervisor, the Plant Managded, repor
to Parker and Strange as the i8&mt Director and Director of Utilities, respectivel\5egé
Docket No. 38 1 117, 128.) Parker and Strange, in turn, reported to the Town Ma@dher —
(Id. 1 172-73.) As for Craig, not only did Mayhew merely request that Parker and Strange
forwardhis July 1, 2014€mail to Craig instead aontacting Craidgiimself, but, as Smyrna’s
head of Human Resources, Craig is exactly the person to whom you would expagiayee
such as Mayhew to report when concerned about job security, not a person ta princate
citizenwould turn when concerned about the operation of the Plant.
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in furtherance of his ordinary job resgsibilitiesand that he was not speaking as a private
citizen’

In short, Mayhew’s reportsere made in furtherance of his ordinary rexphbilities as
Lab Supervisor. Mayhew alleges that Noble pressured him to hide violations ofritie Pla
NPDES permiby falsifying data and chenpicking samples calculated and collected by the
laboratory that Myhew oversawHis reports concerned data and test results regularly produced
by the laboratory he oversaw, and he discovered that the data was being falssfreged, or
omitted in his regular review of laboratamcords containing that datdnile he was at the Plant
When he disavered these discrepanci®égayhew took his corerns regarding the data and
Noble’s behavior to his immediataggervisor,Roberts and only escalated his concerns up the
chain of command whelRoberts wasuspended and ultimately replaced with Noble, the very
person about whom Mayhew was complaining. The court concludddalyhew’s reports were
made in furtherance of his ordinary responsibilities as Lab Supervisor, and those weper
therefore, not protected under the First Amendment.

B. Mayhew’s Statements Regardinghe Promotions of Noble and Kyle Gill

Mayhew also argues that he spoke as a private citizen on a matter of public concern

when in his July 1, 2014 email, lmomplairedabout Gill “bypass[ing] normal hiring

" Mayhewalsoclaims that he discussed the violations at the Plant with others, including
others at the Plant (Lloyd Johnson aadbrey Blank$ and others outside of the PlabDiight
Jeans, his family, and an attorney). He has not, however, pointed to any evidencecorthe re
nor can the court locate arysuggesting that Gill was aware of Mayhew’s discussions with
anyone other than Roberts, Parker, and Strange. These discussions with othens,thetsd
not have been a substantial or motivating factor in Mayhew’s dischargedulat éemonstrate
“causal connection” between the speech and the adverse aetbfills, 276 F. App’x at 418,
and thereforeare not meerial to this analysis.
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procedures” and the “unfair and unequal practices in filling the two highest patidpsisat the
Plant (Docket No. 52, p. 4.As a preliminary matter, the ad notes that, whilene factual
allegationgegarding Mayhew’soncernsabout the promotionare detailedn the Complaint
(Docket No. 1 11 11-14) and Mayhewtsefing (Docket No. 37, pp. 68), Mayhewdid not
explicitly arguethatthese complaints cormisite a basis for his claim of First Am@ment
retaliation that iseparate fromand independent of, his reporting of violations at the Rkt
he improperly raised this argument in his Raply. For the first timen his Sur-Reply,
Mayhewargueghat his statements regarding the promotions are actiooaltheir own under
the First Amendment(CompareDocket No. 37, pp. 6—0figinally arguing that Mayhew sent
the July 1, 2014 email to “document his concerns” because he believed his reporting of
violations at the Plant was being ignored, and he was “concerned about his job 9euwuttity”
Docket No 52, pp. 45 (later arguing that Mayhew sent the July 1 email to “protest[]” the
violations of hiring policy and, for the first time, linking it to @@hcomitant misuse of Town
funds”).) The gravamen of the Complaint is that the plaintiff was retaliated againsegkisg
out about water treatment processing and reporting violations, not about failure totadher
hiring and promotion policiesThis new theory truly tortures the language of the Complaint
(Docket No. 1) and the plaintiff's articulation of his theory of the case set dut imitial Case
Management Order (Docket No. 11) and may not be injected into the case this latgaiméhe
Moreover, @en if the courtvere to consideMayhew’s statements about the promotions
to be a separate basig fdayhew’s claim of retaliatiorthey arenot actionable under the First
Amendment. Even though these statements — unlike the reports discussed mlay not have
been made in furtherance of his ordinary responsibilities as Lab Supettvesspeech is related

to Mayhew’s concerns about his ability to perform his job duties rather than a afattelic
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concern. Like the question of whether algic employee goke as a private citizef{w]hether
the speech at issue involves a matter of public concern is a question of lawdourtiieRorrer
v. City of Stow743 F.3d 1025, 1047 (6th Cir. 2014) (quotifaghat v. Jopke370 F.3d 580, 589
(6th Cir. 2004)).Whether an employee’s speech addresses a matter of public cdepenus
on whether the speech can be “fairly considered as relating to any matteticdlpsbcial, or
other concern to the communitygs determined b¥the content, form, and context of a given
statement, as revealed by the whole reco@bhnickv. Myers 461 U.S. 138, 146, 147-48
(1983);accord Boulton 795 F.3d at 534.

Particularly important in determining whether speech is on a matter of publiernaac
the “point” or “communicative purpose” of the speech in questi®oulton 795 F.3d at 534ee
also Farhat 370 F.3d at 592. In reading the July 1, 2014 email, it is apparent that its point or
focus is (1) Mayhew’s personal concern regarding his job security, aMh{®ew’s
dissatisfaction with Gill's decision to promote Nebhvhen according to Mayhew, Noble is not
gualified for the position, Noble was responsibledooverall hostile work environment at the
Plant,and Noble will continue to engage in timéscanduct about which Mayhew has already
complainedand which — as discussed abovaterferes with Mayhew’s performance of his job
duties. SeeDocket No. 33-2.)First, the emalil itself reflects Mayhewpsivate concernthat he
will be replaced as&b Supervisor. I§. (“I feel [Noble] will retaliate against me as it is just his

nature. This is why | feel it necessary to document."s¢cond, the complaintaised in the

8 The court notes that, in stating that the email reflects Mayhew’s private camrm
his job security, it is not attempting to discern Mayhew’s underlying, subjeutitiee in
sending the email, which the Sixth Circuit htetesd courts should not do; rather, the court is
evaluating Mayhew’s communicative purpose from the language of the spedichSee
Rodgers v. Bank844 F.3d 587, 600 (6th Cir. 2003) (stating that courts should not attempt to
“discern [the plaintiff'$ underlying motive,” but rather “evaluate her point as it is presented in
the speech”).
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email— which, at their core, question a decision made by management based on Mayhew’
prediction of probable bad consequences in the futurgkcate internal office politics and
soundin an internal employee grievance, which the Sixth Circuit has regularfjuctaddoes
not address matter of public concernSee, e.gHaynes v. Qy of Circleville, Ohig 474 F.3d
357, 365 (6th Cir. 2007) (concluding that speech esgang an employee’s concern that
negative incident could result from reduction in training for police canines wasrigotiore
than the quintessential employee baégt the First Amendment does not profeternal
qguotation mark omitted)Rahn v. Drake Ctr., Inc31 F.3d 407, 412-13 (6th Cir. 1994) (holding
that a press release issued by an employee stating that new work rilesgta might lead to
patientendangerment is not protected by the First Amendment, because it is “nothingpamore t
[an] example[] of the quintessential employee beef: management has acrapetently”);see
alsoGarcetti 547 U.S. at 420 (“Underlying our cases has been the prémaisehile the First
Amendment invests public employees with certain rights, it does not empower them to
‘constitutionalize the employee grievance.” (quotidgnnick 461 U.S. at 154)¥andyClay v.
City of Memphis, Tenn695 F.3d 531, 543—-44 (6th Cir. 2012) (concluding that dismissal of a
First Amendment retaliation claim is propenen the facts demonstrate that the speech at issue
“has the ring of internal office politick”

To the extent that Mayhew’s statements regarding Gill’'s alleged bypassimgriwfal
hiring procedurestould bea matterof public concern, the court notdstthese statements are
only tangential to Mayhew’s speech, which focuses, instead, on his dissatisteith Noble’s
promotion and the likely consequences for Mayhew's job. The Sixth Circuit has emghasize
that speech that mnly “incidentally conveyed” andpassing” or “fleeting” references to an

arguably public matter do not elevate the speech to a matter of “public cOndeszre the
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“focus” or “point” of the speechdvances only a private intere$tarhat, 370 F.3d at 592-93.
As discussed above, the “focus” of the July 1, 2014 email is Mayhew’s disagreeithe®tlVs
decision to promote Noble, which advances Mayhew’s private interest in his own jakbysecur
These few statemeng&bout irregularities in the promotion process do not transform thellovera
point and focus of the email and, therefale hot make the contents of the email a matter of
public concern.

The context of the July 1, 2014 email also supports a findinghteatatements
contained therein do not address a matter of public contéaghew sent the email only to
Parker and Strangeiho eventually forwarded to Gill. Mayhew’s concerns, therefore, were
raised only internally, and the mode of communication Mayhew chose was not one that would
“bring to light actual or potential wrongdoing or breach of public tru€onnick 461 U.S. at
148;see alsArmstrong v. Shirvell596 F. App’x 433 (6th Cir. 2015) (noting that the “audience
chosen for the speech [is] relevant to the public-concern inquiry” (quatlbgook v. City of
Westminsterl77 F.3d 839, 866 (9th Cir. 19995))The court, therefore, concludes that
Mayhew’s July 1, 2014 email did not address a matter of public concern in content or,context
and it is not protected by the First Amendment.

Accordingly,the court will grant summary judgment to the defendantglayhew’s

81983 claim for violation of his First Amendment rights

® This context is primarily what distinguishes Mayhew’s circumstances frose iho
Banks v. Wolfe Cnty. Bd. of Edu830 F.3d 888 (6th Cir. 2003). Banks the plantiff sent
multiple formal written complaints to the Kentucky Office of Education Accountglfihe
“OEA” — an independent oversight body created by the Kentucky legislature, Ky. Rev. Sta
Ann. § 7.410) regarding irregularities in the hiring procesgfimary teaching positions at an
elementary school, for which the plaintiff had applied. Mayhew, on the other hand, sent his
written complaints to the managers of his own department, indicating that his email rgas mo
akin to the typickinternal emploge grievance that is nptotected g the First Amendment than
the plaintiff’s letters irBanks
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[l Tennessee Public Protection AdElaim

Becaise the court idismissingMayhew’s § 1983 claim his only federal clairr-the
court must decide whether it will exercise supplemental jurisdictionMaghen’s remaining
state law claim foviolation of the TPPA. There is a strong presumption against the exercise,
under 28 U.S.C. § 1367, of supplemental jurisdicteer remaining state law clainesice all
federal claims have been dismissed, and residual supplemental jurisdiction shexgecised
sparingly. Packard v. Farmers Ins. Co. of Columbuos., 423 F. App’x 580, 584 (6th Cir.
2011);see also Experimental Holdings, Inc. v. Far63 F.3d 514, 522 (6th Cir. 2007)
(“[R]esidual supplemental jurisdiction [sholiloe exercised with hesitatipto avoid needless
decisions of state law.”’Moon v. Harrison Piping Supply65 F.3d 719, 728 (6th Cir. 2006)
(“[A] federal court that has dismissed a plaintiff's fedéal claims shoulchot ordinarily reach
the plaintiff's statdaw claims.”). The court, therefore, declines to exercise supplemental
jurisdiction over Mayhew’s remaining state law claim.

CONCLUSION

For the reasons discussed herein, the defendants’ Motion for Summary Judghtent wil

it Hy—

ALETA A. TRAUGE
United State®istrict Judge

granted

An appropriate order will enter.
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