Rouse v. McHugh Doc. 38

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

VELESTA ROUSE, )
)
Plaintiff, )
)
V. ) NO. 3:14-CV-1761
) JUDGECAMPBELL
JOHN M. McHUGH, Secretary )
Department of the Army, )
)
Defendant. )

MEMORANDUM OPINION

Pending before the Court is Defendant’stieaMotion To Dismiss Plaintiffs Amended
Complaint. Docket No. 30. For the reasons stated herein, the Court will grant Defendant’s motion
in part and deny it in part.
l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Plaintiff was employed by the Partment of the Army as a Human Resources Assistant at
Fort Campbell, Kentucky. In October 2010, Pldfrified her first Equal Employment Opportunities
(“EEO”) complaint alleging discrimination and hibs work environment on the bases of her race
(African American), color (lack), sex (female), and age (over 40). She later withdrew her
complaint. She alleges that after withdrawthg EEO complaint, she was subjected to a hostile
work environment for having filed it.

On March 20, 2011, Plaintiff filed a second EE@mplaint alleging discrimination on the
bases of her race, color, serdaage and also reprisal for lror EEO complaint. On August 7,

2012, the Department of the Army issued a fireadision rejecting Plaintiff's claims. Docket No.
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31-2 (Final Decision on Second EEO Complainfjhe Army’s final decision included an
explanation of Plaintiff's appeal rightbut Plaintiff did not file an@peal or file a civil action in the
United States District Court.

On June 18, 2011, while her second EEO compl¥eas pending, Plaintiff left her position
as Human Resources Assistant for the Departiofetite Army and accepted a job with the U.S.
Army Corps of Engineers in Nashville, Tennessee. Plaintiff alleges that the day before her departure,
on June 17, 2011, at a farewell luncheon in her harar,of her supervisors, Valencia Bratton,
warned her, “don’t go to Nashville talking baubat us because you maynta job back at Fort
Campbell someday.” Docket No. 26-1 at 4 (Amended Complaint).

Ten months later, on April 25, 2012, Plaintiff applied for an Administrative Specialist
position at Fort Campbell. On July 6, 2012, Plaintiff received notification that she had not been
referred for the position. Plaintiff believes Ms. Boa used her influence to keep Plaintiff from
being referred for the position as retaliationifer filing EEO complaints. On September 20, 2012,
Plaintiff received a Right to File a Form@bmplaint of Discrimination from the EEO.

On September 28, 2012, Plaintiff filed her tiiarmal Complaint of Discrimination, which
is the underlying basis for this action. et No. 31-1 (“Third EEO Complaint™.In response to

the instructions on the complaint form to cheltkhee boxes that identify the bases of the allegation

This document is neither referred to in thenptaint nor attached thereto. The Sixth Circuit
has held that “[w]here the plaintiff fails tothoduce a pertinent document as part of his pleading,
defendant may introduce the exhibit as part of his motion attacking the pleaBimgias v.
Publishers Clearing House, In@9 Fed. App’x 319, 322 (9th Cir. 2002) (quoting 5 Charles Alan
Wright & Arthur R. Miller, Federal Practice & Procedure § 1327 (2d ed.1990)).

This document is referred to in Plaintiff's A&mded Complaint but is not attached thereto.
Defendant attached the document to his motion to dismiss.
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of discrimination, Plaintiff checked only “Reprisadhd indicated that the date of the prior EEO
activity was February 2010 through April 201d.. at 1. Plaintiff did notheck the boxes for race,
color, sex, age, national origin, religion, or disability. In the portion of the form that requests an
explanation of when and how the complainant wasrtihinated against, Plaintiff indicated that she
had been denied advancement since “at least 2@@Giuse of prior EEO activity and listed several
examples dating back to 2010. She alleged that Ms. Bretton “has used her position to defame my
reputation and poison the well of my every attempt to compete for promotions dating back to
Nov/Dec/2010" by telling decision maise“to not select me because | had violated trust by filing

an EEO Complaint.Id. at 2. Plaintiff further alleges thatipr to leaving Fort Campbell as a result

of “ongoing reprisal and hostile work environment,” she had to goltmcheon at which Ms.
Bretton made humiliating comments to her.at 2. Plaintiff lists on the form witnesses allegedly
present at “the luncheon” who heard “the liliating comments,” individuals with knowledge “of

all selections/non-selections since 2010,” inahgdithe non-referral of Administrative Specialist
Position.”ld. Plaintiff's current counsel represented imethe filing of theThird EEO Complaint.

On May 28, 2014, the Army issued its Finadsion on Plaintiff's Third EEO Complaift.
Docket No. 34-1 (Final Decision on Third EECbmplaint). The Final Decision addressed the
incident at her farewell luncheon on June 17, 2011 and the Army’s decision to not refer her for the
position as an Administrative Specialist. With resfpto Plaintiff’'s allegation that she was forced
to attend the farewell luncheon and subjected to humiliating comments, the Final Decision indicates

that “the evidence does not support her claimghatwas ordered to attend,” nor does it support her

*This document is referenced in Plaintiffs Amended Complaint (Docket No. 26-1 at 5) and
is attached to the Plaintiff’'s brief in opposition to this motion.
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“contention that humiliating and threatening reksavere made to her” at the lunchelsh at 8-9.
As to Plaintiff's contention that her non-refdri@ar the Administrative Specialist position was the
result of discrimination or created a hostile warkieonment, the Final Decision states that Derrick
Graves was the Human Resources Specialist responsible for rating and ranking the referral list for
this position and issuing the list with the bestlifieal applicants to management. Upon receiving
Plaintiff's inquiry about the reason she hadloe¢n referred for the position, Mr. Graves reviewed
the process he had used to rate the applicantdisdevered that he had mistakenly failed to refer
five applicants, including Plaintiff, based ors lerroneous understanding of what the “breakpoint”
was that distinguished the “best qualified applisafrom the “minimally qualified” applicantsd.
at 7. The Final Decision indicates that, “Mr. Grasa&l he was directed to prepare letters to each
of the five applicants that had not been referred advising them that an error in the rating process
occurred and they would be given priority consadien for referral for the next ‘like’ position that
became available.ld. Plaintiffs Amended Complaint doesot address this issue or provide
information about whether the Army did, in factygher priority consideration for the next “like”
position that became available.

On August 26, 2014, Plaintiff filed the Complaint in this matter. Docket No. 1. On February
13, 2015, Plaintiff filed an Amended Complaiagserting the following causes of action: (1)
violations of the Civil Rights Act of 1964; (2) violations of the Civil Rights Act of 1991; (3)
violation of the Age Discrimination in Employment Act (“ADEA”).
Il. Standard of Review

For purposes of a motion to dismiss, the Courstrtake all of the factual allegations in the
complaint as trueAshcroft v. Igbal129 S.Ct. 1937, 1949 (2009). To survive a motion to dismiss,

a complaint must contain sufficient factual maté&cepted as true, to state a claim to relief that is
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plausible on its facdd. A claim has facial plausibility when the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the defendant is liable for the misconduct
alleged.ld. Threadbare recitals of the elementa ohuse of action, supported by mere conclusory
statements, do not sufficdd. When there are well-pleaded factual allegations, a court should
assume their veracity and then determine whethemptaegibly give rise to an entitlement to relief.
Id. at 1950. A legal conclusion couched as a factual allegation need not be accepted as true on a
motion to dismiss, nor are recitations af #lements of a cause of action sufficiénitz v. Charter
Township of Comstock92 F.3d 718, 722 (6th Cir. 2010).
lll.  Legal Analysis

A Title VII Claim *

The Sixth Circuit has articulated the requirement that federal employees exhaust their
administrative remedies as follows:

“The right to bring an action unde€fFitle VIl regarding equal employment

opportunity in the federal government is predicated upon the timely exhaustion of

administrative remedies, as set forth in the EEOC regulati@snford v. Frank

943 F.2d 609, 612 (6th Cir.199Fge also Brown [v. Gen. Servs. Admi25 U.S.

820, 829-35 (1976)]. Under 29 C.F.R. 8§ 1614.105(a)(1), an aggrieved employee

“must initiate contact with an EEO counselathin 45 days of the date of the matter

alleged to be discriminatory or, in the case of personnel action, within 45 days of the

effective date of the action” in order to facilitate informal resolution of the dispute.

Failure to timely seek EEO counselingisunds for dismissal of the discrimination

claims.Benford 943 F.2d at 612.
Hunter v. Sec'y of U.S. Army65 F.3d 986, 993 (6th Cir. 2009) (brackets in original omitted).

The Court agrees with Defendant that Riffilnas failed to exhaust her administrative

remedies for the claims of discrimination andthesvork environment on the basis of race because

*Counts One and Two are identical. The CRigjhts Act of 1991 is merely an amendment
to the Civil Rights Act of 1964. Count Two wile dismissed as duplicative of Count One.
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she did not allege those as bases of her Third EEO Complaint. Plaintiff argues that she exhausted
her administrative remedies because “the Sixthuitifollows the ‘expected scope of investigation
test’ regarding allegations found in EEOC Conmika” Docket No. 34 at 4 (Pl.’s Briefkiting
Weigel v. Baptist Hosp. of E. Tennes$#2 F.3d 367, 380 (6th Cir. 2002)W]here facts related
with respect to the charged claim would prorip EEOC to investigate a different, uncharged
claim, the plaintiff is not precludeidom bringing suit on that claim.”g(oting Davis v. Sodexho,
Cumberland Coll. Cafeterjdl57 F.3d 460, 463 (6th Cir.1998))aRitiff argues that although she
only checked the reprisal box on her EEO foshe did describ@an ongoing hostile work
environment on the basis of race and referencetimteformer EEO complaints as the reason for
the reprisal, such that the Army should haxgguiired into the circumstances surrounding Plaintiff's
prior complaints. Of course, the Army would have inquired into the circumstances of Plaintiff's first
complaint had she not voluntarily withdrawn it, and the Army dhdfact, inquire into the
circumstances of Plaintiff's second complauppn which it conducted an investigation and issued
a Final Decision concluding she had not faced digoation or retaliation. Plaintiff failed to appeal
or bring a federal claim on the basis of thatidion. In addition, Plaintiff's description of “the
ongoing hostile work envanment,” in her Third EEO Complaint would not have prompted the
Army to investigate whether she faced a hostilekvemvironment basis of race. Docket No. 31-1
at 2. Accordingly, the Court will dismiss Plaintgfclaims of discrimination on the basis of race.
To the extent, if any, that Plaintiff intended to raise a claim of hostile work environment on the basis
of race, the Court will dismiss that claim as well.

B. Retaliation and Retaliatory Hostile Work Environment Claims

Defendant concedes that Plaintiff exhaustathldeninistrative remedies as to her claim of

retaliation on the basis of her prior EEO complasuish that the retaliation claim is properly before
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the Court. Plaintiff argues that she also exhalisés administrative remedies as to her hostile work
environment on the basis of retaliation claBee Cleveland v. S. Disposal Waste Connecéd@is,
F.App'x 698, 704-08 (6th Cir. 2012) (detailing the safmastandards for retaliation and retaliatory
hostile work environment claims). Plaintiff's iftd EEO Complaint does articulate that prior to
leaving her position with the Army, she felt tlshie was facing “ongoing reprisal and hostile work
environment.” Docket No. 31-1 at 2. She conmgaabout not having being referred for the
Administrative Specialist position in July, 2012, about not having been selected “for a couple of
promotions” in 2011, and about not having bedected for a position in November or December

of 2010.

The Army’s Final Decision addressed Plaintiff's complaint as a retaliatory hostile work
environment claim, but it only considered the Arnfgiture to refer Plaintiff for the Administrative
Specialist position in July 2012, concluding as folloWspon review of the record, I find that the
environment created within Complainant’s Wplace was not sufficient to show a hostile work
environment due to her prior protected activilpdcket No. 34-1 at Ihe Final Decision did not
address the other incidents in which the Armygatlly did not promote or hire Plaintiff for other
positions. Defendant argues that “Plaintiff attempts to use the phrase ‘ongoing hostile work
environment’ to boot strap all Blaintiff’'s prior EEO complaintmto the current litigation.” Docket
No. 37 at 3 (Def.’s Brief). Thedurt does not have a copy of eitlidaintiff's first or second EEO
complaints. It does have the Army’s Final Bzan on the second EEO complaint, however, and its
recitation of Plaintiff's allegations does not include failure to be promoted or hired for new
positions. Docket No. 31-2. As the Supreme Courhledd, “It does not matter ... that some of the
component acts of the hostile work environmelhoiatside the statutory time period [for exhausting

administrative remedies]Nat'l R.R. Passenger Corp. v. Morg&36 U.S. 101, 117 (2002). If one
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retaliatory act “contributing to the claim occurihin the filing period, thentire time period of the
hostile environment may be considered by a tctmrthe purposes of determining liabilityld.
Plaintiff's Third EEO Complaint did allege a ré#ory act that occurred within the filing period
such that the prior incidents in which Plaintiteges the Army did not promote her or hire her for
other positions were properly included in her E&fnplaint. Accordingly, the Court will deny
Defendant’s motion to dismiss Plaintiff's retaliatory hostile work environment claim.

C. Claims Based on Other Authorities

Defendant also moved for Plaintiff's claifosought pursuant to authorities other than Title
VIl and the ADEA be dismissed because those gafiovide the exclusive remedies for the types
of discrimination she alleges took place. Pléifistresponse concedes that she did not intend to
bring claims under any authorities other than Title VIl and the ADEA. Docket No. 34 at 6.

D. ADEA Claim

Defendant argues that Plaintiff has failed to exhaust her administrative remedies for the
claims of discrimination and hostile work envirogmt on the basis of age because she did not allege
that as a basis of her Third EEO Complaintwdwer, for “Federal Government employees, the
ADEA does not explicitly require a plaintiff tockaust administrative remedies before bringing
suit” McKnight v. Gates282 F.App'x 394, 397 (6th Cir. 200&ee alsd.angford v. U.S. Army
Corps of Eng'rs839 F.2d 1192, 1195 (6th Cir.1988) (holdihgt “the ADEA places no limitations
on the filing of a civil action whean employee has filed an age discrimination complaint with the
EEOC and ... the regulations contemplate tifiagf of civil actions without exhaustion of
administrative remedies”). Defendant also aggiat Plaintiff's ADEA claims are untimely, but
other than stating the general legal requiremfentsmeliness, Defendant does not elaborate on its

allegation that Plaintiff's claim is untimely until itsply brief. In the reply brief, Defendant argues
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that Plaintiff's last alleged claim of hostile vkaenvironment occurred at the June 17, 2011 farewell
luncheon, almost a year before the Army failed to refer her for the Administrative Specialist
position. But as the Court has already indicatedn# retaliatory act “contributing to the claim
occurs within the filing period, the entire time'ipel of the hostile environment may be considered
by a court for the purposes of determining liabilitylérgan 536 U.S. at 117. The July 2012 non-
referral for the Administrative Specialist position aps to have been timely raised in Plaintiff’s
Third EEO Complaint. The Court will deny Defendamhotion to dismiss Plaintiff's ADEA claim.

E. Claims for Punitive Damages and Prejudgment Interest

Defendant requests that the Court strike Plaintiff's requests for punitive damages and
prejudgment interest from the Amended Compldihe United States and its instrumentalities are
immune from suit except to the extent that such immunity has been waeede.g Loeffler v.
Frank, 486 U.S. 549, 554 (1988). The Supreme Courthedd, that in light of the doctrine of
sovereign immunity, courts lack the authority “to impose punitive fines or assessments upon an
instrumentality of the United States, absent an express waiver of such immunity by Congress.”
Commerce Fed. Sav. Bank v. Fed. Deposit Ins. C87R F.2d 1240, 1248 (6th Cir.1988u6ting
Mo. Pac. R.R. v. Ayle56 U.S. 554, 563-65 (1921). Neither Title VIl nor the ADEA expressly
allows for the recovery of punitive damagepmgjudgment interest from the federal government.
Plaintiff did not respond to Plaiffits motion on this issue. The Cawrill strike Plaintiff's requests
for punitive damages and prejudgment interest.
V. CONCLUSION

For the foregoing reasons, the Court will gr@efendant’s Partial Motion to Dismiss

Plaintiffs Amended Complaint in part and deny it in part. Specifically, the Court will dismiss



Plaintiff's claims of discrimination and hostile vkoenvironment on the basis of race contained in
Count One, dismiss Count Two as duplicativeColunt One, and strike Plaintiff's requests for
punitive damages and prejudgment interest. Thet®@alimot dismiss Plaintiff’'s claims in Count

One of retaliation and retaliatory hostile work environment based on her filing of EEO complaints.
The Court will not dismiss Count Three which alleges a violation of the ADEA.

An appropriate order is filed herewith.

C

TODD J. CAMPBELL
UNITED STATES DISTRICT JUDGE
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