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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

VELESTA ROUSE, )
)
Plaintiff, )
)
v. ) NO. 3:14-cv-01761
) JUDGE CAMPBELL
ERIC K. FANNING, as Secretary, )
Department of the Army, )
)
Defendant. )
MEMORANDUM

Before the Court is the Defendant’s Motimn Summary Judgment (Doc. No. 55). For the
reasons set forth herein, the motion will be granted and this action dismissed.
l. UNDISPUTED MATERIAL FACTS

The facts set forth herein are drawn directly from Plaintiffs Response to Defendant’s
Statement of Undisputed Facts (Doc. No. 63), unless otherwise indicated.

Background

Plaintiff was employed by the Departmenttioé Army at the Fort Campbell, Kentucky,
Civilian Personnel Advisory Center (“CPAC”) asHuman Resources Assistant, GS 0203-07, from
August 15, 2010 until June 18, 2011. From August 15, 2010 until February 27, 2011, Shanna
Pinckney served as Plaintiff's first line supervisor. From February 28 until June 17, 2011, Kim
Santiago served as Plaintiff's first line supervigdaintiff was reassigneéd Santiago in an effort
to alleviate Plaintiff's concerns regarding Pinckrelaintiff's second level supervisor was Valencia
Bratton, Human Resources Officer.

While working as a Human Resources AssistHintiff filed two charges with the Equal
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Employment Opportunity (“EEO”) office in Fo@ampbell, Kentucky, the firstin October 2010 and
the second in March 2011. Plaintiff’'s October 2@HD charge alleged discrimination and a hostile
work environment based on her race (African Aen), color (black), sex (female), and age (over
40). Plaintiff withdrew her October 2010 charge for personal reasons.

In her Amended Complaint in this Court, Pl#ifralleges that, after she withdrew the first
EEO charge, she was “subjected to a hostile work environment and reprisal for her EEO complaint.”
(Compl. 1 11.) She alleges that she was “held to harsher standadd$ér@ied opportunities that
were afforded her colleagues who had not filed EEO chaiges. (

Plaintiff's second EEO charge again allegestdmination based on color, sex, and age, and
also alleged reprisal for prior protected actiatising from 14 events from December 2010 through
March 2011. On August 7, 2012, a final agency degigsued from the Department of the Army
finding that Plaintiff was not discriminated a&gst on any basis set forth in her second EEO
complaint. Plaintiff was notified of her appeal righbut she did not file an appeal to the Equal
Employment Opportunity Commission or file a timely civil action in the United States District
Court.

Plaintiff alleges in her Amended Complaint in this Court that the retaliatory treatment related
to her having filed her first and second EEO gkarcontinued up until she left her position at the
CPAC in June 2011. (Compl. 1 14.)

The Farewell Luncheon

On June 18, 2011, Plaintiff voluntarily lefth@osition as a Human Resources Assistant at

CPAC and accepted a job with the U.S. Army GarpEngineers in Nashville, Tennessee. Prior to

Plaintiff's departure, Santiago planned a lw@an in the Plaintiff's honor. Farewell luncheons



traditionally were used to show appreciationtfte contributions of outgoing CPAC employees.
CPAC farewell luncheons are voluntary for the outgoing employee as well as the attédelees. (
Doc. No. 56-4, Santiago Decl. at 3-2®)aintiff initially indicated tocSantiago that she did not want

the fuss of a luncheon and wished to leave quiBtyntiago told the Plaintiff to think about it and,
onJune 13, 2011, emailed Plaintiff asking her webeawanted to go for her going-away luncheon.
Plaintiff responded to Santiago’s email by statifigve must the Southern Buffet at Cole Park
Commons would be ok. Thanks.” (Santiago Dect. pOn 13 June 2011, Santiago responded to the
Plaintiff by stating “Yes we must and thanksRlaintiff replied by telling Santiago: “Yes Ma’am.

You are welcome and thank you.” (Santiago Decl. at 3—4). After the June 13, 2011 email, the
Plaintiff did not express any ferlis to Santiago about the luncheon.

The luncheon was held on June 17, 2011. Plaiciafins that Bratton warned her at the
luncheon not to go to Nashville speaking badly of the CPAC office because she might wish to return
to Fort Campbell. Another employee added, “yeztdalise we do the [personnel] actions.” (Doc. No.
56-21, at 2.) However, the overalhte of luncheon was positive, and Plaintiff admits she is the only
attendee who recalls hearing any specific negative or derogatory comments.

Non-Referral for GS-0301-09 Position

The position of Administrative SpecialisgS-0301-09, located at the Mission Support
Element’s Director’s office at the headquastef the 101st Airborne Division, Fort Campbell,
Kentucky, was announced on April 18, 2012 and clasedpril 25, 2012. Plaintiff applied for the

position on April 25, 2012. Plaintiff véanot among those candidates referred to the selecting official

! In her Response to Defendant’'s StatemenUwndisputed Facts, Plaintiff denies this
statement and asserts that she was “ordered” to attend the luncheon held in her honor. (Doc. No. 63,
at 1 14.) However, she does ndaedo any portion of the record in support of her assertion, as
required by Rule 56(c) of the Federal Rules of Civil Procedure.
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for the position.

Derrick Graves was the Human Resource specialist who rated the applicants and referred
them to the selecting officialn June 2012, Plainti@mailed Graves to inquire why she was not
referred to the selecting official for the Adnstrative Specialist position. &res responded that she
did not meet a sufficient number of skills to beedbas best qualified on the referral list. (Doc. No.
Doc. No. 56-10, Graves Decl. at 6; Doc. No. 56etiail exchange between Graves and Plairtiff.)

Neither Kim Santiago nor Valencia Bratton wagolved in generating the referral list. They
became involved after Plaintiff inquired why shas not referred. (Doc. No. 56-3, Bratton Decl. at
5-6; Doc. No. 56-4, Santiago Decl. at 7-8; Doo. Bb-10, Graves Decl. at 5.) In her Response to
Defendant’s Statement of Undisputed Facts, Pfastates that she “believes that Mr. Graves was
influenced by Ms. Santiago and Ms. Bratton.” (Dido. 63, at 1 30.) Her belief is not substantiated
by any citation to the record.

When Graves made her aware of PI&istinquiry, Santiago directed a second quality
review by senior HR Specialist Victoria Zimmermaho determined that Graves had made an error
in generating the referral list. (Santiago Decl. at 7-8; Doc. No. 56-9, Zimmerman Decl. at 5-6.)
Graves committed the administrative error by referring the seven applicants who matched the
required skills and one desired skill when he shoule neferred all twelve of the applicants for the
position, as each had the required skills. (Graves Decl. at 5; Zimmerman Decl. at 6; Santiago Decl.
at 7-8.)

In letters dated July 23, 2012, the Agency informed Plaintiff and four other applicants in

2 In her Response to Defendant’s Statement of Undisputed Facts, Plaintiff denies that she
received Graves’ email. (Doc. No. 63, at 1 29.pivg her denial is not in compliance with Rule
56(c).
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accordance with 5 C.F.R. § 335.103(c) that a review had been conducted and that they should have
been referred but had not been due to an arribe rating process. (Doc. No. 56-18.) The letters
further notified the candidates that each of them would have priority consideration for the next
Administrative Support Specialist positiommauncement at Fort Campbell, Kentuchg.(Rouse
was the only one of the five non-referred candslatho had engaged in prior protected Title VII
activity at Fort Campbell.
Final EEO Complaint

On September 20, 2012, Plaintiff made initial emtvith the EEO office at Fort Campbell
about her non-referral for the GS-301-09 positionS®ptember 28, 2012, Plaintiff filed her Formal
Complaint of Discrimination, which is the underlyibgsis for the action in this Court. Her formal
EEO charge cited reprisal as the only basis forcteem. In the EEO charge, Plaintiff complains
generally about experiencing “constant denials of placements and advancements” because of her
prior EEO activity (Doc. No. 56-21, at 1) andespically identifies the following as retaliatory
actions:

(1) Valencia Bratton or other prior supmmrs caused her non-referral for the GS-0301-09
Administrative Specialist position in July 2012;

(2) she was “ordered” to attend the faréwencheon held in her honor in June 20idL 4t
2);

(3) Bratton commented at the farewell lunchehat Plaintiff should not “go to Nashville
talking bad about [CPAC] becaushie] may want a job backort Campbell,” and this comment
was reinforced by Sara Barksdale, who added, “yeah because we do the acdtipns” (

(4) Bratton used her position to thwart Pldifrgiattempts to seek a promotion in November



or December 2010 when she applied for a developmental position within CPAC; and

(5) Bratton “continued to abuse her positionfituence Plaintiff’'s nornselection for several
other promotions she sought during 2011, prid?lantiff's accepting the job in Nashvillel( at
3).

After the investigation ended, a Final AggrDecision (FAD) was issued on May 28, 2014,
finding that Plaintiff was not a victim of retaliation and setting forth her appeal rights. Plaintiff
thereatfter filed suit in this Court on August 26, 2014.

Subsequent Employment History

On April 6, 2014, Plaintiff chaged job series to a GS-0203-HR Assistant position with
the Army in Kentucky. On Apr20, 2014, Plaintiff changed jobmses to an Army GS-201-07 HR
Specialist position with promotion potential @&S5-11 in Kentucky. Plaintiff was promoted to
GS-201-09 HR Specialist with the Army on March 22, 2015 in Kentucky. (Doc. No. 56-24.) She
continues to serve in that position today.

Admissions

In Plaintiff's Response to Defendant’s RequestAdmissions, Plaintiff admitted that she
is not alleging that age discrimination was blasis for her non-referral for the position she sought
at Fort Campbell in 2012. (Doc. No. 56-25, at 1 13216.)

Il. PROCEDURAL BACKGROUND

Plaintiff Velesta Rouse filed this actionAugust 2014 and an Amended Complaint (Doc.

% Defendant’s Statement of Undisputed Fhel2 states: “Plaintiff has admitted that she
claims only retaliation and not age, race, or geddrimination as her basis for challenging her
non-referral for the Administrative Supportegjalist position, GS-0301-09, in 2012.” In support
of this statement, Defendant cites to Pl&fistiAdmissions, which are included as an exhibit to
Defendant’s motion. Plaintiff denies the statetmaaw but without a citation to the recor8eDoc.

No. 63, at 1 42.)
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No. 29) in February 2013, assertrigims for violations of Titl&/Il of the Civil Rights Act of 1964,
42 U.S.C. § 2000et seq(Count One), violations of the @i Rights Act of 1991, 42 U.S.C. § 1981
(Count Two), and violations of the Age Disarnation in Employment Act (“ADEA”), 29 U.S.C.
§ 621et seq(Count Three). In April 2015, the Court grashta part and denied in part Defendant’s
Motion to Dismiss, substantially narrowing the scop®laintiff’'s claims. Specifically, the Court
dismissed the claims of discrimination and hostitek environment on the basis of race contained
in Count One and dismissed Count Two entireld@sicative of Count I. Plaintiff's requests for
punitive damages and prejudgment interest weigkseth. The Court, however, denied the motion
to dismiss the claims in Count One for retatiatand retaliatory harassment based on the filing of
EEO complaints and the ADEA claim in Count ThresedOrder, Doc. No. 39.)

Defendant now asserts that he is entitled to summary judgment on all remaining claims.
lll.  STANDARD OF REVIEW

Summary judgment is proper only when “theraaggenuine dispute as to any material fact
and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). A genuine issue
for trial exists when “the evidence is such thateasonable jury could return a verdict for the
nonmoving party.’Anderson v. Liberty Lobby, In@77 U.S. 242, 248 (198&ee also DiCarlo v.
Potter, 358 F.3d 408, 414 (6th Cir. 2004) (describing fs&i¢ as “whether the evidence presents a
sufficient disagreement to require submission tayagu whether it is so one-sided that on party
must prevail as a matter of law” (internal quaiatomitted)). This standard places the initial burden
on the moving party to identify theportions of the record that believes demonstrate the absence
of a genuine issue of material facCélotex Corp. v. Catretd77 U.S. 317, 323 (1986) (internal

guotations omitted). Once the moving party meets this burden of production, the nonmoving party



“must go beyond the pleadings” and identify portions of the record demonstrating that a material fact
is genuinely disputedd.; Fed. R. Civ. P. 56(c). The nonmovamiist “do more than simply show
that there is some metaphysical doubt as to the material f&otgiv. Oberlin Coll.440 F.3d 350,
357 (6th Cir. 2006) (internal quotation omdje In deciding whether summary judgment is
appropriate, however, the Court must accept the nwimg party’s evidence as true, and draw all
reasonable inferences in that party's fadoderson477 U.S. at 255 layton v. Meijer, InG.281
F.3d 605, 609 (6th Cir. 2010).
IV.  ANALYSIS

In his motion, Defendant argues that (1) Riffifailed to exhaust administrative remedies
for her claims of age discrimination; (2) she cannot estabfisima faciecase of retaliation; (3) her
retaliatory harassment claim based on dis@eénts that occurred in 2010 and 2011 is barred by
the failure to exhaust; and (4) as a matter of law, Plaintiff cannot establish that she was subject to
harassment.

A. Plaintiff's Failure to Support Factual Positions

As an initial matter, the Court notes that Rulech6€quires that a “party asserting that a fact
.. . Is genuinely disputed must support the asselty . . . citing to particular parts of materials in
the record.” None of Plaintiff'denials of statements in Defendant’s Statement of Undisputed Facts
comply with Rule 56(c) because they do not include citations to the record.

Under Rule 56(e),

If a party fails . . . to properly address another party’s assertion of fact as required by
Rule 56(c), the court may:

(1) give an opportunity to properly support or address the fact;

(2) consider the fact undisputed for purposes of the motion;
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(3) grant summary judgment if the motion and supporting materials—
including the facts considered undisputed—show that the movant is entitled
to it; or
(4) issue any other appropriate order.
The Advisory Committee Notes to Rule 56(e) recognize that the “choice among possible orders
should be designed to encourage proper presentation of the record.”

In this case, Defendant’s factual assertioedally supported by citations to the record and
supporting documentation. Plaintiff attempts to returtly a few of those factbut in each case, her
denial is without any support at all or isskd only on her own unsubstantiated belief, without
reference even to Plaintiff's deposition testimonyaaraffidavit or declaration. In some cases,
Plaintiff's denial is flatly refuted by the recoms when Plaintiff denies statements she admitted in
response to Defendant’s Request for AdmissiSasNote 3,supra Based on all these factors, the
Court will consider the facts ag $erth in Defendant’s StatemerftUndisputed Facts as undisputed
for purposes of Defendant’'s motion.

B. ADEA Claim

The Sixth Circuit has recognized that the ADEA does not explicitly require federal
government employees to exhaust administrative remedies before bringing suit for age
discrimination McKnight v. Gates282 F. App’x 394, 397 (6th Ci2008). Rather, under 29 U.S.C.

8 633a, afederal-employee claimaraty either “invoke the EEOC&Iministrative process and then
file a civil action in federal district court if he is not satisfied with his administrative remedies” or,
“[a]lternatively, the employee has the option . . bypass the administrative process either in part
or in its entirety.”Langford v. U.S. Army Corps of Eng'i839 F.2d 1192, 1194 (6th Cir. 1988)

(citation omitted). Under the latter alternative, thg@kyee “can decide to present the merits of his
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claim to a federal courh the first instance.Stevens v. Dep't of Treasuy00 U.S. 1, 5 (1991)
(citing 29 U.S.C. § 633a(b) & (c)). If the plaifitiakes the latter route, however, the ADEA still
requires formal notice to the EEOC prior to filing suit:

When the individual has not filed a complaint concerning age discrimination with the

Commissionno civil action may be commendagdany individual under this section

until the individual has given the Commissiuat less than thirty days’ notice of an

intent to file such actiorSuch notice shall be filed within one hundred and eighty

days after the alleged unlawful practice occurred.
29 U.S.C. § 633a(d) (emphasis). Failure to comptia either of the above-described procedures
constitutes a failure to exhaust administrative diegeand bars an employee from bringing suit in
federal courtSeeMcKnight 282 F. App’x at 398-99 (affirming sinissal of ADEA class claim for
failure to exhaust or comply with notice requiremeAt)derson v. TVANo. 92-5811, 1993 WL
113730, at *6-8 (6th Cir. April 13, 199&ffirming dismissal of ADR claim where the plaintiff
failed either to fully exhaust administrative remedies or provide notice of intent to file suit).

Specifically with regard to the allegéailures to promote in 2010 and 2011, Defendant
argues that because they were discrete hiritigres; Plaintiff was required, with respect to each
event, either to administratively exhaust her ree®oh keeping with theifle VIl procedure, which
requires federal employees to contact an EB@nhselor within 45 days of the evesgeg29 C.F.R.
§81614.201, or to follow the ADEA “bypass proceduvgiich requires notice to the EEOC within
180 days of the act and then at least 30-daysaewvaotice of intent to sue on those actions. (Doc.
No. 56, at 12.) Defendant argues that when Pfaggmplained for the first time about the 2010 and
2011 hiring actions in her September 2012 EEO charge, both the 45-day limit for complying with

the exhaustion procedure and the 180-day limitdbowing the notice procedure had long-since

expired.
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Plaintiff does not respond to this argument other than to posit that the Court “already ruled
that Plaintiff's ADEA claim is timely” and th&the ADEA does not explicitly require a plaintiff to
exhaust administrative remedies before bnggsuit.” (Doc. No. 62, at 4.) However, denying a
motion to dismiss is not equivalent to ruling a motion for summary judgment. Faced with a
motion for summary judgment, Plaintiff must proveledence that, at a minimum, creates a genuine
factual dispute as to whether she complied withstatutory exhaustion or notice requirement. In
the absence of such evidence, the ADEA cldased on the 2010 and 2011 hiring actions must be
dismissed.

As for the 2012 non-referral, Defendant likewise argues that when Rouse chose not to file
an administrative claim with the EEOC for disemation based on age in connection with the 2012
non-referral, she effectively placed herself wittna reach of 8 633a(d). By failing to comply with
that statute by providing notice to the EEOC with@® days of the act she believes constituted age
discrimination, she failed to exhaust her claiRsuse filed her EEO complaint in September 2012
alleging only “reprisal” based on her non-referrahpril 2012. This complaint was filed within 180
days of the action complained of, but it does ndtide notice of discrimination on the basis of age
or constitute notice of intent to sue based on age discrimination. In other words, it conclusively
appears that Rouse failed to comply with 29 0.8 633a with respect to her age discrimination
claim based on the 2012 non-referral too, sincensitber exhausted her administrative remedies
nor filed notice of intent to file an ADEA lawsuit.

Moreover, it appears that Plaintiff has affirmatively waived any claim under the ADEA
related to the 2012 non-referral. During discovery, Defendant requested an admission as follows:

“Admit that you do not allege discrimination bdsen your age was the basis for your non-referral
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to the position you sought at Fort Campbelpril 2012.” (Doc. No. 56-25, Request for Admission
No. 13.) Rouse responded: “Admit — | do not believe this complaint was age based. .. ."

Under Rule 56(c)(1)(A), admissions are amoregyipes of documentary evidence on which
a party may rely to support a statsmof fact. Rule 36(b) statdsat “[a] matter admitted under this
rule is conclusively established unless the taur motion, permits the admission to be withdrawn
or amended.” Plaintiff here has never sougtdrtend or withdraw her admission, and the Court
finds it to be conclusively established that ages not the basis for Plaintiff’'s non-referral to the
position she applied for in April 2012.

For all these reasons, Defendant is entitled to summary judgment on Plaintiff’'s ADEA claim.

C. Retaliation Claim Based on July 2012 Non-Referral

Defendant identifies the discrete retaliatory events about which Plaintiff complains as
including Bratton’s allegedly using her influence to prevent Plaintiff from receiving several
promotions between November 2010 and June 2011; the farewell luncheon in June 2010 during
which Bratton allegedly warned her not to “gd\tashville talking bad about us because you may
want a job back at Fort Campbell someday” (&ampl. I 15), and another assistant added, “yeah,
because we do the actiongl.]; and the non-referral for the position of Administrative Specialist,
GS-0301-09 in July 2012. Plaintiff's responseliefendant’s Motion for Summary Judgment,
however, indicates that the only event on whichirRiff relies as the kss for a substantive
retaliation claim, as distinct from a retaliattsgrassment claim, is the July 2012 non-referral to the
position of Administrative Specialist, GS-0301-09. With respect to that event, Plaintiff contends that
there is sufficient circumstantial evidence in the ré¢o create a factual dispute as to each element

of herprima faciecase and that summary judgment is not appropriate.
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The Court analyzes retaliation claims supediby circumstantial evidence under the same
burden-shifting framework used &ssess claims of discriminatidfuhr v. Hazel Park Sch. Dist.
710 F.3d 668, 674 (6th €i2013) (applyingicDonnell Douglas Corp. v. Gregd11 U.S. 792
(1973), andlex. Dep’t of Cmty. Affairs v. Burdind50 U.S. 248 (1981), to a retaliation claim).
Under this framework, the plaintiffas the initial burden to establisprama faciecase of retaliation
by showing that (1) she engaged in protected iagtif2) the defendant knew of such activity; (3)
the defendant took an adverse action against the plaintiff; and (4) there was a causal connection
between the protected activity and the adverse action or haraskimesge also Burlington N. &
Santa Fe Ry. Co. v. Whit&48 U.S. 53, 67 (2006) (holding theat adverse action for purposes of
a retaliation claim does not have to be work-related). The Supreme Court has confirmed that the
causation standard for Title VII retaliation clainss“but-for causation” rather than the lesser
standard of “motivating cause” that dipp to Title VIl discrimination claimaJniv. of Tex. Sw. Med.
Ctr. v. Nassar133 S. Ct. 2517, 2533 (2013). This standaedjuires proof that the unlawful
retaliation would not have occurred in the abseridbe alleged wrongful action or actions of the
employer.”ld.

Defendant does not dispute that Plaintiff eyeghin protected activity when she filed EEO
complaints and that her supervisors had knowleddfeat activity. The Court accepts for purposes
of summary judgment that the non-referral wafigantly adverse to support a retaliation claim.
The question before the Court is whether themufficient evidence in the record from which a
reasonable jury could find a causal connection between the protected adverse action.

Defendant has put forth undisputed evidence that the non-referral resulted from an

administrative error by Human Resources Speciakstick Graves. The same error affected four
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other applicants. All of them, including Plaintiféceived letters notifying them of the error and that
they would be given priority consideration for the next administrative support specialist position.
Graves confirmed that the non-referral resulted from his error aldeeDc. No. 56-10, Graves
Decl. at 7 (“[T]he Complainant’s non-referral waéige to my misinterpretation of CHRA Guidance
Memorandum No. 07-09 Appendix B for best qualified candidates . . . .”).)

In the face of this undisputed evidence, Ri#i points to three items of circumstantial
evidence she claims are sufficient to permit a reddefary to draw an inference of causation. First,
she argues that Shanna Pinckney told her, after she filed her first EEO charge in 2010, that she had
“broken trust” and that she would need to worketgain that trust backDoc. No. 62, at 7.) Second,
she claims that, during her farewell luncheo2@i1, Bratton warned her not to “go to Nashville
talking bad about us because you may want a job back at Fort Campbell somddadnt(third,
“Plaintiff testified in her deposition that Mr. Derrick Graves, the Human Resources Specialist
responsible for Plaintiff's non-referral, was the room when Ms. Valencia Bratton, Human
Resources Officer, told Plaintiff that ‘[she] wdulever get a job at Fort Campbell.” (Doc. No. 62,
at 7 (citing Doc. No. 56-6, at 2 (Rl Dep. excerpts).) Plaintiff asserts that this evidence, “taken as
true by the finder of fact, would be sufficient evidence from which one could draw an inference of
retaliation.” (Doc. No. 62, at 7.)

Notably, Plaintiff's references to the loss of trust and her deposition testimony are not
included in her response to Defendant’s Statemddndfsputed Facts, ndid Plaintiff submit her
own statement of disputed facts in accordante kocal Rule 56.01(c). Regardless, the deposition
testimony to which Plaintiff refers reads as follows:

Q. ... Do you know any individual named Mr. Derrick Graves?
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A. Yes, ma’am.

Q. You stated that he was influend®dUSA Staffing Tool not to refer you for a
position?

A. He was influenced by Ms. Bratton. |—

Q. And why do you believe that he was influenced by Ms. Bratton?

A. | don’'t know why he would have been influenced, but Ms. Bratton made a
comment, and | believe because she’s hamdsihe was able to influence him to not

put me on the referral list.

Q. Did you witness any conversation whbte. Bratton told Mr. Graves not to put
you on the list?

A. No, ma’am, Mr. Graves was in therderence room when she told me that |
would never get a job at Fort Campbell.

Q. Soyou don’t have any—any evidence that Ms. Bratton or anyone told Mr. Graves
to not put you on a staffing pool, you don’t have anything?

A. No, no, | don’t, no, ma’am.

(Doc. No. 56-6, at 2-3.)

The evidence to which Plaintiff points is not sufficient to carry her burden on summary

judgment. In particular, regardless of whether gy or Bratton might have had reason to retaliate

against her, Plaintiff does not refute that Derfikves was the person who actually took the action

about which she complains, and she cannot think of any reason why Graves would have been

influenced by Bratton. Although Plaintiff alleges that Graves was in a conference room when Bratton

told her she would never get a jatd=ort Campbell, Plaintiff prodes no context for that statement,

such as when it occurred or why, what Graves was doing at the time, or whether he appeared to have

been listening and overheard the statement. Consequently she has not provided enough information
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to permit a reasonable jury to conclude thaavés actually overheard Bratton’s statement. As a
result, Plaintiff cannot show th&raves, in making an error thdtected not only Plaintiff but four
other candidates, was influend®dBratton or anyone else. Moreover, Plaintiff has no evidence that
Bratton or any of Plaintiff’'s dter prior supervisors knew that she was applying for the position or
had not been referred for consideration until PlHisgint an inquiry regarding why she had not been
referred, at which time Graves’ error came to lighegDoc. No. 56-10, Graves Decl. at 4-7; Doc.
No. 56-3, Bratton Decl. at 5-7; Doc. No. 56-4, Santiago Decl. at 7-10.)

In short, Plaintiff's belief that Graves’ failute refer her was influenced by Bratton and that
Bratton exerted this influence for the purposestdliation is just that—unsubstantiated belief. Even
viewed in the light most favorable to Plaintificadrawing all permissible inferences in her favor,
the circumstantial evidence is not sufficient tonpe a reasonable jury to conclude that the non-
referral was causally related to Plaintiff’'s protected activity. Defendant is therefore entitled to
summary judgment on the retaliation claim based on the 2012 non-referral.

D. Retaliatory Harassment

Defendant argues that Plaintiff cannot establish her retaliatory harassment claim because
most of the events that she characterizes @ssiag were instead discrete, identifiable acts that,
standing alone, could potentially give rise to saparetaliation claims, and that Plaintiff was
required to administratively exhaust her claims wépect to each of these events. Defendant also
argues that the events about which Plaintiff complains are not sufficiently severe to support a
retaliatory harassment claim. Defendant identifies the allegedly harassing events upon which
Plaintiff's claim is premised as including (1) d&ton’s allegedly using her influence to prevent

Plaintiff from receiving several promotions betn November 2010 and June 2011; (2) the farewell
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luncheon in June 2011; and (3) Bratton’s warnirariiff at the luncheon that she should not “go
to Nashville talking bad about us because youweayt a job back at Fort Campbell someday” (Am.
Compl. 1 15), to which another employee added, “yeah, because we do the adtigns.” (

In response, Plaintiff argues that the going-away luncheon and 2012 non-referral were
“merely the culmination of a long line of severelgervasive retaliatory harassment that Plaintiff
faced after her initial EEO complaint in 2010.” (Dbln. 62, at 9.) Plaintiff also relies on the events
detailed in her February 2011 EEO complaint, including supervisors’ making mocking remarks,
repeatedly denying Plaintiff opportities and privilges that were afforded other non-protected
employees, changing her workload, and engaging in other unspecified “continued harassment and
retaliation” up until Plaintiff changed jobs in June 201d.)¢

The Sixth Circuit has held that adverse actions that do not meBtithegton Northern
standard as “materially adverse actions” may stiégise to liability for retaliatory harassment or
hostile environment under Title VMorris v. Oldham Cnty. Fiscal G201 F.3d 784, 791 (6th Cir.

2000). That is, a plaintiff seeking to demonstrapeiima faciecase of retaliatory harassment must
prove that: (1) she engaged in an activity protected by Title VII; (2) this exercise of protected rights
was known to defendant; (3) the piadf was subjected to severe or pervasive retaliatory harassment
by a supervisor; and (4) there was a causal coiondietween the protected activity and harassment.

Id. Retaliation claims, by contrast, are marked by materially adverse actions rather than repeated

harassmenSee id(distinguishing between retaliation, marked by adverse action, and retaliatory

* The 2011 EEO charge is attached as anbétdioi Plaintiff's Response to the motion for
summary judgment. In that charge, Plaintiff céanps specifically about an event that took place
on February 9, 2011, when Shanna Pinckney, her sspeat the time, refused to allow her to go
home early despite an impending snow stormniféclaims she was “mocked and humiliated” by
Pinckney for requesting to leave early. (Doc. No16at 1.) The EEO charge refers to an “attached
list of other events of reprisal,” but no such issaittached to the exhibit provided to the Court.
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harassment, marked by “severe or pervasive” behavior).

Here, Defendant argues that any claims that predate the 2012 non-referral are barred by
failure to exhaust and, as a result, time-baraad, that Plaintiff cannately on the continuing-
violations theory to save the claims. In that regard, 29 C.F.R. 81614.105(a)(1) plainly requires
federal employees who believe they have been discriminated against in violation of Title VII to
contact an EEO counselor within forty-five dafsan alleged discriminatory action or personnel
matter. While there is no dispute that Plaintiff complied with the exhaustion requirement for
purposes of her reprisal/retaliation claim basedhe non-referral that occurred in July 2012, the
guestion is whether Plaintiff timely exhausted harmuak related to the events that took place toward
the end of 2010 and during the first half of 2011.

Plaintiff appears to rely on the continuing-violations theory to save her retaliatory harassment
claim. Under that theory, “[i]t does not matter. that some of the component acts of the hostile
work environment fall outside the statutory tiperiod. Provided that an act contributing to the
claim occurs within the filing period, the emtitime period of the hostile environment may be
considered by a court for the purposes of determining liabilyat’l R.R. Passenger Corp. v.
Morgan 536 U.S. 101, 117 (2002). As the Sixth Qitdhas recognized, however, the Supreme
Court “largely curtailed the continuing-violatiotreeory when applied to ‘discrete discriminatory
acts.” Austion v. City of Clarksville244 F. App’x 639, 647 (6 Cir. 2007) (citingMorgan 536
U.S. at 113). Specifically, th#lorgan Court reversed the Ninth Circuit’'s application of the
continuing-violations theory to what it called “serial violations™:

Discrete acts such as termination, failure to promote, denial of transfer, or refusal to

hire are easy to identify. Each incident of discrimination and each retaliatory adverse

employment decision constitutes a separate actionable “unlawful employment
practice.” [Plaintiff] can only file a charge to cover discrete acts that “occurred”

-18-



within the appropriate time period. Whilelaintiff] alleged that he suffered from

numerous discriminatory and retaliatory dotsn the date that he was hired through

March 3, 1995, the date that he was firedyamtidents that took place within the

timely filing period are actionable.
Morgan, 536 U.S. at 114Vhile theMorgan Court clearly delineated the scope of the continuing
violations theory and the circumstances under witigpplies, the Court ultimately held that the “a
Title VII plaintiff raising claims of discrete discriminatory or retaliatory acts must file his charge
within the appropriate time periodd. at 122

The events about which Plain@bmplains with any specificity are all discrete events. These
include the failure to promote in NovembemDmcember 2010, other failures to promote during the
first half of 2011, and the going-ayy luncheon in June 2011. Because these were discrete events,
Plaintiff was required to exhaust her administatigmedies with respect to each; she cannot rely
on a continuing violations theory to extend timitations period for exhausting her remeditse
Morgan, 536 U.S. at 105 (“We hold that the stat precludes recovery for discrete acts of
discrimination or retaliation that occur outside 8tatutory time period.”). As a result, retaliation
claims based on those events are now barred by the failure to exhaust them within the statutory
limitations period.

Finally, Plaintiff may be attempting to arguatishe was subject to other harassing behavior
that took place in 2011 and that those eventsjdered in conjunction with the June 2011 luncheon

and the July 2012 non-referral to keaa claim for retaliatory harassment, are not barred by the

statute of limitations. The Court findisat Plaintiff simply fails t@wreate a material factual dispute

® The Sixth Circuit has “recognized that tbentinuing-violations theory still applies to
discrete discriminatory acts that are part of a ‘longstanding and demonstrable policy of
discrimination,’see Sharpe v. Curetp®19 F.3d 259, 268 (6th Cir. 2003)he second category of
continuing violations, involving a longstanding and demonstrable policy of discrimination, is not
implicated byMorgan’).” Austion 244 F. App’x at 647. This exception does not apply here.
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as to whether she was subjected to repeatedreseand pervasive harassing behavior. A luncheon
held in Plaintiff's honor is not the type of condticat could to be considered to contribute to a
harassment suit. The only unpleasant episode thatiRligi@ntifies as taking place at that event are
passing comments by two employees that were natpharly offensive. Plaintiff has not alleged
any other harassing behavior with sufficient specificity to support her claims in this lawsuit.
Defendant is entitled to summary judgment on Plaintiff's retaliatory harassment claim as
well.
V. CONCLUSION
For the reasons set forth herein, Defendavitsion for Summary Judgment will be granted

and this action dismissed. An appropriate Order is filed herewith.

Lodat Coonglnoe
TODD J. CAMPBELL
UNITED STATES DISTRICT JUDGE
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