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IN THE UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

SONY/ATV MUSIC PUBLISHING )
LLC,etal., )
)
Plaintiffs, )
)
V. ) Civil No. 3:14-cv-1929
) Judge Sharp
1729172 ONTARIO, INC., et al., )
)
Defendants. )
MEMORANDUM

Plaintiffs/Counter-Defendds (“Counter-Defendants”)are two groups of music
publishers commonly known as “Sony/ATV” antEMI.” Defendants/Counter-Plaintiffs
(“Counter-Plaintiffs”) are TriceraSoft, a Canadian corporation that develops karaoke software
and distributes thirgharty karaoke recordings, and Gklarcos, owner and director of
TriceraSoft: This is a copyright infringemerdction stemming from Counter-Defendants’
allegations that Counter-Plaintiffs were unfally using musical compositions (referred to
herein as the “Subject Works”) in which PlaffgiCounter-Defendants hawsvnership interests.
Counter-Plaintiffs dispute the infringement allegations and have filed their own counterclaims.

Presently pending before the Court is a Motio Dismiss the “First,” “Third,” Fourth”
and “Sixth” Causes of Action (“Motion to Disss”) by Counter-Defendants, (Docket No. 320),
in which Counter-Defendants seek dismissalfair of the six canterclaims brought by
Counter-Plaintiffs. Counter-Plaintiffs have filed a Response in Opposition to the Motion to
Dismiss. (Docket No. 336). For the reasonsfegh below, the Motion to Dismiss will be

granted.

! Defendant TriceraSoft is also known as 1729172 ONTARIO, INC.
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Factual & Procedural Background

The factual underpinnings of this disputevéndoeen set forth by the Court on previous
occasions. (Docket Nos. 181, 254). Now at isateethe factual allegains as set forth in
Counter-Plaintiffs’ Amended Answer and CounterclafmsCounter-Plaintiffs sell karaoke
software and karaoke recordings, which cugiamay purchase online and download. Counter-
Plaintiffs allege that thegought, obtained, and relied on “licenses specified by and negotiated
with Counter-Defendants, directly and/or iretitly, and at all times, accounted to and paid
royalties and fees to Counter-Dedfiamts and/or their agents forchdicenses.” (Docket No. 389
at  53).

Without explaining the relevance, the siver details Counterkfintiffs’ licensing
negotiations with the Harry Fox Agency, a nmarty licensing agent for many United States
music publishing entities, inclualy Counter-Defendants. HFAad not previously licensed
karaoke downloads from an international wlgttor and, as such, dlinot have a licensing
scheme in place at the outset of negotiations. Counter-Plaintiffs worked with HFA to develop a
workable licensing scheme and “HFA develoednique license and accounting system for
TriceraSoft to report each kate download to HFA.” (Id. $8). Counter-Plaintiffs do not
allege that the HFA licenses somehow bound Gatibefendants, nor dthey allege that
Counter-Defendants made any representationsdieggethe HFA licenses far to this litigation.

Counter-Plaintiffs also used the service®afa Lupowitz at Dara’s Music Services, Inc.
(“DMS”) to seek licenses directlifom Counter-Defendants. CoemPlaintiffs allege that EMI

issued a direct license covering their use ohesof the Subject Works in July 2012, but never

2 Counter-Defendants’ Motion to Dismiss was filed irspense to Counter-Plaintiffs’ original Answer to the
Amended Complaint, (Docket No. 192). However, the pleadings have since been amended, meéhFRlaintiffs
making only minor changes to the allegations set forth in their Answer and Counterclaims to theASesoded
Complaint (“Amended Answer and Counterclaims”), (Dodket 389). Accordingly, th Court will consider the
sufficiency of the Amended Answer and Counterclaimsoinsidering Counter-Defendants’ Motion to Dismiss.



actually signed the license because it fetbtigh the cracks when Counter-Defendants had
personnel changes in the fall of 2012. Counterebefnts had to reisstiee license and resend
it to Counter-Plaintiffs in Mvember 2012. Although Counter-Piiffs again executed the
renewed license in December 2012, Counter-Dadats again failed to sign it. Counter-
Defendant EMI did accept a $5,000.00 advarmgalty payment, buemail correspondence
indicates that their acpgance may have been inadvertemd Counter-Defendants rejected all
other royalty payments. In sdoing, they expressly noted thab formal license existed.
(Docket No. 19-10, May 10, 2013 email from Annidesther at Sony to Dara Lupowitz) (“As
we’'ve discussed, Sony/ATV and EMI don’t havdlyfutexecuted agreements and no payments
should be sent until we have agreement in place.”). Since initiating this litigation, Counter-
Defendants have returned the $5,000.00 aclvaoyalty payment to Counter-Plaintiffs.
Counter-Defendantasset that the parties mwer actually finalized @y licenses and that
any use of the Subject Works by Counter-Plaintifés unlawful infringement. The parties have
been vigorously litigating thosafringement claims for nearlywo years. The Court has
enjoined Counter-Plaintiffs fromsing any of the Subject Warkn their karaoke productions.
Counter-Plaintiffs assert their own causes ofoactmost of which aristfom the failed license
negotiations.  Specifically, Counter-Plaintiffering the following chims: Unfair Trade
Practice Tortious Interference with Business Relationships; Fraud; Negligent
Misrepresentation; Declatory Relief; and Abuse of Process$n support of their counterclaims,
Counter-Plaintiffs allege that Counter-Defendantsrepresented the statosthe licenses such
that Counter-Plaintiffs thought they had validregments for the use of the Subject Works.

Counter-Plaintiffs assert that Counter-Defamdanever intended to execute the licenses and

3 Counter-Plaintiffs allege Unfair TradPractices in violation of the Tennessee Consumer Protection Act (“TCPA”),
Tenn. Code Ann. § 47-18-1@1 seq.



were instead attempting to inckithe Counter-Plaintiffs to usbe Subject Works in order to
create grounds for an infringement lawsuit. Counter-Plaintiffs algpe that Counter-
Defendants have been abusing the litigation @®de an attempt to drive up the costs of this
case and thereby harm Counter-Plaintiffs.

Counter-Defendants seek dismissal of fairthe counterclaims. They argue that
Counter-Plaintiffs have failed to presentffgient factual allegations to support their
counterclaims, especially in light of the facatta heightened pleading standard applies to at
least three of the causes otian. Counter-Plaintiffs resporithat their Amended Answer and
Counterclaims and Counterclaims include suffitikctual allegations tavithstand the Motion
to Dismiss.

[. The Applicable L aw & Pleading Standard

In ruling on a motion to dismiss for failure state a claim under Rule 12(b)(6), the Court
must accept as true the allegations madéhe complaint—here, the Amended Answer and
Counterclaims—and construe th#egations in the non-moving pg's favor. See Morgan v.

Church’s Fried Chicken, 829 F.2d 10, 11-12 (6th €887). “To survive a motion to dismiss, a

complaint must contain sufficient factual matter, accepted as true, to ‘state a claim to relief that is

plausible on its face.” Ashcroft v. Igbd@56 U.S. 662, 678 (2009) (quoting Bell Atlantic Corp.

v. Twombly, 550 U.S. 544, 550 (2007)). “A claimshtacial plausibilitywhen the plaintiff

pleads factual content that allows the court to draw the reasonable inference that the defendant is
liable for the misconduct alleged.” Id. Legal clusions are not entitled to the assumption of
truth, Igbal, 556 U.S. at 578-79,dfa formulaic recitation of thelements of a cause of action

will not do,” Twombly, 550 U.S. at 555 (inteal citations and quotation marks omitted).

Further, in determining whether a complaint detsh a plausible claim, a court may consider



not only the allegations, but “maysal consider other materials tlzaie integral to the complaint,
are public records, or are otherwiagppropriate for the king of judicial ndice.” Ley v. Visteon
Corp., 543 F.3d 801, 805 (6th Cir. 2008) (citation omitted).

A higher pleading standard applies to migiof fraud. _Schmidt v. Martin, 2005 WL

2100645, at *2 (W.D. Tenn. Aug. 19, 2005). Rule 9(b) requires a party to “state with
particularity the circumstancesrmstituting fraud or mistake.” The Sixth Circuit instructs that a
party claiming fraud must “Ege (1) the time, place, nd content of the alleged
misrepresentation, (2) the fraudulent schemeth{@)defendant’s fraudut¢ intent, and (4) the

resulting injury.” _Chesbrough v. VPA, @, 655 F.3d 461, 467 (6th Cir. 2011). Counter-

Defendants assert that three of Counter-Pl#shtdounterclaims sound in fraud and therefore
must conform to Rule 9(8§).The Court agrees.

Counter-Plaintiffs’ third cause of action, whics a claim for fraudglearly falls within
the purview of Rule 9(b). Rule 9(b) also apglie Counter-Plaintiffs’ first cause of action, their

TCPA counterclaim._See Metro. Prop.G&s. Ins. Co. v. Bell, No. 04-5965, 2005 WL 1993446,

at *5 (6th Cir. Aug. 17, 2005)stating that “allegations ofraud must be pleaded with

specificity” and applying thatequirement to § 47-18-109 ofdllT CPA);_Sony/ATV Music Pub.

LLC v. D.J. Miller Music Distributors, la., No. 3:09-cv-01098, 2011 WL 4729811, at *9 (M.D.

Tenn. Oct. 7, 2011) (“Courts hawensistently held that claimsrought pursuant to the TCPA

* All but two of Counter-Plaintiffs’ causes of action stabmmon law claims, includingaims for fraud, negligent
misrepresentation, tortious interference, and abuse afeps. Yet Counter-Plaintiffs fail to specify what law
governs these claims. It is well-established thahé&ft$ is no federal general common law,” Erie R. Co. v.
Tompkins, 304 U.S. 64, 78 (1938), and federal counim@acreate common law unlesssitto “protect a uniquely

federal interest,” Texas Indus., Inc. v. Radcliff Materiéids,, 451 U.S. 630, 640 (1981). And while this Court is
technically sitting in diversity, it has jurisdiction over CaemPlaintiffs’ claims not under the diversity statute, 28
U.S.C. § 1332, but under the supplemental jurisdiction provision, 28 U.S.C. § 13§7oftbt parties seem to rely

on Tennessee law and the Court discerns no problem with applying the substantive law of the forum state.
Accordingly, the Court will relyon Tennessee common law when analyzing Counter-Plaintiffs’ common law
claims.




must satisfy a heightened pleading standard.)ikewise, the current consensus of federal
courts applies Rule 9(b) to claims for neghg misrepresentation, Counter-Plaintiffs’ fourth

cause of action. _See Pugh v. Bank of Ao, 13-2020, 2013 WL 3349649, at *16 (W.D. Tenn.

July 2, 2013) (reviewing Tennessesse law on this issue and cotleg federal cases that have
applied Rule 9(b) to claims of niEgent misrepresentation in Tennesseepccordingly, the
Court will apply Rule 9(b)’'s heightened standaodCounter-Plaintiffs’ fist, third, and fourth
causes of action. The sixth cause of action, Cotrieentiffs’ claim for abuse of process, need
only satisfy the plausibility pleadirggandard encompassed by Rule 8.

[1. Legal Analysis

The four causes of actioniasue in this Motion to Dismiss are all doomed by a common
defect: an overwhelming lack of specificcfaal allegations. The Amended Answer and
Counterclaims is rife with ledgaconclusions, but Couet-Plaintiffs repeatdd fail to buttress
those conclusions with any factual allegatioret timight support their desired inference. The
mere invocation of statutory elemts, without also iluding a factual basion which to rest
such elements, is preciselyetitype of pleading against whithe Supreme Court cautioned in

Twombly and_Igbal. The Court will address thedfic pleading defects that thwart each of the

four counterclaims at issubut notes this common deficiency to explain why the following

analysis may (pardon the pun) begin to soaiit like a broken record.

® See also Walker v. Frontier Leasing Corp., No. E2009-01445-COA-R3-CV, 2010 WL 1221413 (Tenn. Ct. App.
Mar. 30, 2010) (noting that whilallegations of fraud under the TCP%an be ‘plain and simple,” they
[nevertheless] must be particuEmough that the fraud can be seerthe face of the complaint”).

® See also In re Nissan N. Am., If@dometer Litig., 664 F. Supp. 2d 8781 (M.D. Tenn. 2009) (“Rule 9(b)’s
heightened pleading standard cleadpplies to the plaintiffs’ state law claims of fraud and negligent
misrepresentation.”); Marshall v. ITT Tech. Inst., No. 3:11-CV-552, 2012 WL 1205581, at *3 (E.D. TenfhlApr.
2012); Western Express, Inc. v. Brentwood Servs., Inc., No. M2008-02227-COA-R3-CV, 2009 WL 3448747, at
*10 (Tenn. Ct. App. Oct. 26, 2009).




A. Counter-Plaintiffs’ First Causaf Action: TCPA Violation

Counter-Plaintiffs assert that Counter-Bedants have violated the TCPA, a statute
dedicated to protecting consumers from the oké[u]nfair or deceptie acts or practices
affecting the conduct of any tradr commerce.” Tenn. CodenA 8§ 47-18-104(a). To establish
a prima facie claim under the TCPA plaintiff must establish(l) an ascertainable loss of
money or property; (2) that such loss resulted from an unfair or deceptive act or practice; and (3)
that the act or practice is declared unlawinder the TCPA. TenrCode Ann. 8§ 47-18-109.
Although the TCPA imposeso single standard to determiménether an act or practice is
deceptive, the Tennessee Supreme Court has desertdbeceptive act or priae as “‘a material
representation, practice, or awsion likely to mislead . . . reasable consumers’ to their

detriment.” _Fayne v. Vincent, 301V8.3d 162, 177 (Tenn. 2009) (quoting Ganzevoort v.

Russell, 949 S.W.2d 293, 299 (Tenn. 199F0ating Bisson v. Ward, 628 A.2d 1256, 1261

(1993)). As noted above, Countelaintiffs’ TCPA claim is subjacdo Rule 9(b). Accordingly,
Plaintiff must “set forth specifiédraudulent or deceptive acts raththan general allegations.”

AGFA Photo USA Corp. v. Parham, No. 1:66-216, 2007 WL 1655891, at *11 (E.D. Tenn.

June 5, 2007).
In their Response in Opposition, Counter-Plaintiffs allege violations of five subsections
of the TCPA:

3) Causing likelihood of confusion amisunderstanding as to affiliation,
connection or association witbr, certification by, another;

(5) Representing that goods or services have sponsorship, approval,
characteristics, ingredients, uses, beneditguantities that they do not have or
that a person has a sponsorship appraevatys, affiliation or connection that such
person does not have;

(8) Disparaging the goods, services lousiness of another by false or
misleading representations of fact;

(9) Advertising goods or services withtent not to sell them as advertised;

(13) Representing that a service, replagenor repair is needed when it is not.



Tenn. Code Ann. 88 47-18-104(b)(3), (5), (8), (@B). The Court wiladdress each subsection
in turn.

According to Counter-Plaintiffs, Countereizndants’ conduct caused them “to suffer
confusion and misunderstanding as to CoubDiefendants’ affiliation, connection, and/or
association with the owners oértain of the Subject Works amdth certain licensing agents
around the world.” (Docket N0o.92 at § 93). None of the ajjations support such a claim.
Counter-Plaintiffs make no alleg@ns about any confusing or steading representations made
by Counter-Plaintiffs regarding their ownership et in the Subject Works. Rather, Counter-
Defendants have consistently asserted sucimtanest and Counter-Pldifis’ efforts to obtain
licenses indicates an understangdof the same. Although Counter-Plaintiffs may have been
confused about the status okithdirect licenses, their confos did not relate to Counter-
Defendants’ ownership interest tine Subject Works. Neither isahconfusion of the type that
would support a TCPA claim. The Amended Ansaed Counterclaims is devoid of allegations
that could support a claim und8ection 47-18.04(b)(3).

Counter-Plaintiffs next allege that Counter-Defendants viol8tdusection 104(b)(5) by
representing that Counter-Plaifgi had “approval, characteristicgses, and/or benefits” of the
Subject Works via licenses but later maintainingt tho valid licenses existed. This claim fails
because Counter-Plaintiffs identify no specifiatsinents or representations wherein Counter-
Defendants indicated that the licenses had Heéy executed and therefore that Counter-
Plaintiffs actually had approval. As discussedHer below in Section I1.B, infra, the evidence
in the record actually indicatéise opposite: that Count®efendants consistdy stated that the

parties had not yet formalized a licensing agreement. Absent the identification of any specific



statements that Counter-Plaintiffs had appro@unter-Plaintiffs have fallen short of Rule
9(b)’s particularity requirement.

Regarding Subsection 104(b)(8), Count&HRiffs make absolutely no specific
allegations regarding when or how Countetéhdants disparaged them through false or
misleading representations of fact. It seems @mtnter-Plaintiffs believe that the infringement
claims which form the basis of this litigationnstitute disparagement. Until the merits of those
claims are resolved, Counter-Plaintiffs cannot destrate that the claims of infringement were,
in fact, false. Moreover, MWould be incongruougor the Court to deenCounter-Defendants’
infringement allegations to be disparagementr giteviously determining that those very same
allegations were meritorious enough to supporpreliminary injunction. Apart from the
underlying infringement allegats, Counter-Plaintiffs identify no statements, public or
otherwise, that the Court could conceivaldgnstrue as disparagement. The Subsection
104(b)(8) claim fails.

Neither do Counter-Plaintiffs include armflegations regarding advertisements under
Subsection 104(b)(9). Their Amended Answer @udinterclaims instead indicates that it was
they who initiated contact with Counter-Defendabecause of their ownership interest in the
Subject Works. Thus, their negaitons arose not from advertigirbut from targeted outreach
by Counter-Plaintiffs. The Amended Answand Counterclaim also includes allegations
indicating that Counter-Defendantdid intend to provide the licenses, even if they did not
ultimately do so. If Counter-Defendants had no such intent, then it seems unlikely that they
would have renewed the licenaéter personnel changes causedbitslip through the cracks.
Thus, Counter-Plaintiffs’ ownallegations undermine theicounterclaim under Subsection

104(b)(9).



Finally, regarding Subsection 104(b)(13)pubter-Plaintiffs do not allege that the
“services” of Counter-Defendants—namelycelnses to use the Subject Works—are not
necessary to Counter-Plaintiffs business. fhe contrary, all parties seem to agree that
permissionis necessary for Counter-Plaintiffs’ lawful poduction of karaoke downloads. The
claim under subsection 104(b)(13) also fails.

With regard to the alleged TCPA violatis, Counter-Plaintiffs have presented nothing
more than a mechanical recitation of the statuelements. They provide no specific factual
allegations to support their claintendering them suspect underddk8 and woefully inadequate
under Rule 9(b)’s heightened pleading stand&dunter-Plaintiffs’ counterclaim for unfair and
deceptive trade practices will be dismissed.

B. Counter-Plaintiffs’ Third Cause of Action: Fraud

Counter-Plaintiff's claim of fraud is prased on allegations &t Counter-Defendants
knowingly misrepresented and/or omitted matefaaits regarding their tention to enter into
licenses with Counter-PlaintiffsThis counterclaim must satisiule 9(b). “Actons for fraud
contain four primary elements: (1) intentibnmisrepresentation ofa material fact; (2)
knowledge that the representation was false—ttl@misrepresentation was made knowingly or
recklessly or without belief or regard foits truth; (3) reasonable reliance on the
misrepresentation by the plaifitand resulting damages; [an(}) ‘that the misrepresentation

relates to an existing or pdact[.]” Dog House Investments, LLC v. Teal Properties, Inc., 448

S.W.3d 905, 916 (Tenn. Ct. App. 2014) (quoting Stacks v. Saunders, 812 S.W.2d 587, 592

(Tenn. Ct. App. 1990)), appeal denied, (Mar. 1991). Counter-Plaintiffs base their fraud claim
on the theory of promissory fraud, which regsithat the misrepresentation embody a promise

of future action without the preseintention to carry out the pronas Id. (citing_Steed Realty v.

10



Oveisi, 823 S.W.2d 195, 200 (Terdt. App. 1991) (citing Fover v. Happy Goodman Family,

575 S.W.2d 496, 499-500 (Tenn. 1978))). CountemBits state that Counter-Defendants
made “misrepresentations concerning [ ] licerisebjch “embodied a promise of future action
without the intention to carry ¢such promise.” (Docket No. 389 at  137). Promissory fraud
must be shown by evidence other than subsediadote to keep the promise or subjective

surmise or impression of the promise.rriiars & Merchants Bank. Petty, 664 S.W.2d 77, 80-

81 (Tenn. Ct. App. 1983).

Counter-Plaintiffs premise their fraud cfaion the fact that @unter-Defendants never
executed and formalized the licenses. In order for the failed negotiations to constitute
promissory fraud, Counter-Plaintiffs would needrtolude specific factual allegations regarding
Counter-Defendants’ intent. Y#tere is nothing in the Amende&ounterclaim and Answer that
would suggest that Counter-Defendants were tgngy the licenses in lbafaith or planned all
along not to formalize them. Compounding the latkllegations regarding intent are multiple
emails in the record whichdiicate good faith efforts by Counteref2ndants togach a licensing
agreement. (Docket Nos. 19-1 and 19-2)hug, Counter-Plaintiffscounterclaim for fraud
suffers not only from a dearth of specific izt allegations but also from contradictory
evidence. The counterclaim for fraud will be dismissed.

C. Counter-Plaintiffs’ Fourth Cause Afktion: Negligent Misrepresentation

Counter-Plaintiffs’ fourth cause of actiorsasts that Counter-Defendants were negligent
in their communications regardinibe licenses. As noted abowhis claim, too, must satisfy
Rule 9(b). In order to stai claim for negligent misrepresatibn in Tennessee, a “plaintiff
must establish ‘that [1] the defendant suppliefdrimation to the plaintiff; [2] the information

was false; [3] the defendant did not exercisaspnable care in obtaingi or communicating the

11



information[;] and [4] the plaintiffs justifialgl relied on the information.” _Walker v. Sunrise

Pontiac-GMC Truck, Inc., 249 S.W.3d 301, 31Eiin. 2008) (quoting Williams v. Berube &

Assocs., 26 S.W.3d 640, 645 (Tenn. Ct. App. 2000)).

As with their counterclaim for fraud, Counter-Plaintiffs’ claim for negligent
misrepresentation fails because they have rettifled any false information supplied to them
by Counter-Defendants. Again, they do not point to any specific statements in which Counter-
Defendants represented or imgli¢ghat the parties had formad#id a licensing arrangement.

Where “the particular misrepragations” are “not elucidated ithe complaint,” dismissal of a

negligent misrepresentation claim is prop@&NC Multifamily Capital Institutional Fund XXVI

Ltd. P'ship v. Bluff City Cmty. Dev. Corp387 S.W.3d 525 (Tenn. Ct. App. 2012). And, as with

the counterclaim for fraud, evidence in the recflatly contradicts the notion that Counter-
Defendants misrepresented that status of the licenses. Email correspondence between the parties
instead shows that Counter-Defiamts repeatedly disavowedetmotion that the parties had
reached a formal licensing agreement. (Dodkas. 19-5, 19-10, and 1Bt). Because of both

the absence of sufficient factual allegatiomsl dhe presence of contradictory evidence, the
counterclaim for negligent misrepresentation will be dismissed.

D. Counter-Plaintiffs’ Sixth Causaf Action: Abuse of Process

Finally, Counter-Defendants seeks dismissadhefsixth counterclaim, which is for abuse
of process. Claims for abuse of process tan the purpose for vidh a party invokes the
judicial system. Abuse of process is “misusiogmisapplying process jtified in itself for an

end other than that which it was designed to accomplish.” Givens v. Mullikin ex rel. Estate of

McElwaney, 75 S.W.3d 383, 400 (Tenn. 2002) (iméruotation marks omitted). To recover

on a claim for abuse of process, a party mutstbéish two elements: “(1bhe existence of an

12



ulterior motive; and (2) an act in the use obgqass other than such asuld be proper in the
regular prosecution of the charge.” 1d.480-01 (internal quotation mks omitted). Regular

use of a court’s process does nalioarily give rise to abuse @rocess. Indeed, “no claim of
abuse will be heard if process is used for its lawful purpose, even though it is accompanied with
an incidental spiteful motive or awareness that the use of process will result in increased burdens
and expenses to the other party.” Id. at 401.

Counter-Plaintiffs do not address their abuse of process counterclaim in their General
Allegations. In the cause of action itself, tradlege that Counter-Defdants filed unnecessary
documents and motions, and engaged in duplicatneonerous discovery | alith the intent of
increasing “the burden and exgge of litigation” and harassir@ounter-Plaintiffs. (Docket No.

389 at 11 154-165). The only example or speailliegation included in ik cause of action is
Counter-Defendants’ filing of a Second Amedd€omplaint. (Id. at  161). The Court
specifically granted Counter-Deféants leave to make file the Second Amended Complaint and,
in so doing, rejected Countefaittiffs’ arguments that the pposed amendments were in bad
faith. (Docket No. 381). The Second Amended Complaint ecitledly not an abesof process.
Out of the ample filings on the record, Counti&ahRiffs do not identifyany others that are
allegedly abusiv&. Neither do Counter-Plaintiffs includany factual allegations regarding
motive. Once again, on this front, theffer only conclusory statements.

Absent any examples of abusive procesfciual allegations regarding intent, Counter-
Plaintiffs simply cannot support aabuse of process claim. Counter-Plaintiffs sixth cause of

action will also be dismissed.

" In an Order filed contemporaneously herewith, the Court denies Counter-Plaintiffs’ MotionviewRgocket
No. 385), which sought review and modification of the Court’s previous decision to grant-Befendants leave
to file a second amended complaint, (Docket No. 381).

8 Indeed, although they lambast the sheer volume of filinglsis case, even a cursagiance at the docket in this
case shows that it is actually Counter-Plaintiffs, not Coubé&fendants, who most often resort to the Court.
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V.  Conclusion

Counter-Plaintiffs’ allegations in their Aended Answer and Counterclaims amount to
little more than a recitation of éhstatutory elements of their aifzs. They fail to identify with
particularity any misrepresentatis that could support their coantclaims for fraud, negligent
misrepresentation, or violations of the TCPA. Their paltry allegatiomgplainly insufficient,
especially in light of Rule 9(9 heightened pleading standafdoreover, because they have not
identified any abusive filing®er included any allegations irdditive of bad faith by Counter-
Defendants, their claim for abuse of process &dls short. The insufficient allegations are
enough to warrant dismissal, but the existenceootradictory evidence ithe record confirms
that the claims are baseles&ccordingly, the Court will granCounter-Defendants’ Motion to
Dismiss.

A separat@rdershallenter.

Kot H. S

KEVIN H. SHARP
UNITED STATES DISTRICT JUDGE
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