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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

FREDERICK LYNN BORN ,

Plaintiff,
No. 314-cv-01946
V.
JudgeTrauger
NANCY BERRYHILL ,} Magistrate JudgeFrensley

Acting Commissioner of Social Security,

N N N N N N N

Defendant.

MEMORANDUM

Before the ourt is plaintiff Frederick Lynn Boris Motion for Judgment on the
Administrative Record (“Motion”) (DocketNo. 13), filed with a Menorandum in Support
(Docket No. 14. Defendant Commissioner of Social Security (“Consioger”) filed a
Response in Opposition fwaintiff’s Motion. (Docket No. 5.) On January 13, 2017, this case
was referred to magistratgudge.(Docket No. 17.)

To avoid further delay in the resolution this matter, the court will vacatedtreferral
Upon consideration of the parties’ filings and the transcript of the administrattord (Docket
No. 11),? and for the reasons given below, the ceuilit grantthe plaintiffs Motion (Docket No.
13) tothe extent that the case will be reversed and remanded pursuant to sentedetfou
U.S.C. 8§ 405(g) for further proceedings consistent with this Memorandum.

l. Introduction
Born filed an application for Disability Insurance Benefits (“DIB”) undetle 1l of the

Social Security Act antbr Supplemental Security Income (“SSI1”) under Title XVI of the Act on

! Nancy Bernill became Acting Commissi@n of Social Security on January 23, 2017.
2 Referenced hereinafter by page number(s) following the abbreviatidn “T
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February 2, 201,2allegng a disability onsedateof December 312010.(Tr. 26.) Born’s claim
was denied at the initial and reconsideration stages of state agency moreveubsequently
requestedde novoreview of his case by an Administrative Law Judge (“ALJThe ALJ
conducted a hearingn December 3, 2013at which Born appearedwith a nonattorney
representativeand gave testimony(Tr. 43—76) An impartial vocational expert'VE”") also
testified At the conclusion of the hearing, the matter was taken under advisemeriianati
26, 2014, when the ALJ issued a written decision findBogn not disabled(Tr. 26—36.) That
decision contains the following enumerated findings:

1. The claimant meets the insured status requirements of the Social Security Act
through December 31, 2013.

2. The claimant has not engaged in substantial gainful activity §lecember
31, 2010, the alleged onset date (20 C.F.R.M&¥1et seq. and 416.97%kt

seq).

3. The claimant has the following severe impairmeogsvical and lumbar spine
degenerative disc disease, sleep apnea, and restless leg sy(ZDothE.R.
404.1520(c) and 416.920(c)).

4. The claimant does not have an inrpant or combination of impairments that
meets or medically equals the severity of one of the listed impairments in 20
C.F.R. Part 404, Subpart P, Appendix 1 (20 C.F.R. 404.1520(d), 404.1525,
404.1526, 416.920(d), 416.925 and 416.926).

5. After careful considration of the entire record, the undersigned fihds the
claimant has the residual functional capacity to perfight work as defined
in 20 C.F.R. 404.1567(b) and 416.96)@xcept thathe claimant can lift
and/or carry 20 pounds; stand and/or walk 6 hours in-laou8 workday; sit
for 6 hours in an &our workday; frequently climb ramp/stairs, balance,
stoop, kneel, crouch, and crawl; and occasionally climb ladder/rope/scaffolds.

6. The claimant is capable of performing past relevant woranag)formaion
technology consultant and supervisbhis does not require the performance
of work-related activities precluded by the claimant’s residual functional
capacity (20 C.F.R. 404.1565 and 416.965).

7. The claimant has not been under‘dasability” as defind in the Social
Security Act, fromDecember 31, 2010, through the date of this decision (20
C.F.R. 404.1520(f) and 416.92Q(f)



(Tr. 28, 30, 36.)

On August 6, 204, the Appeals Council denidiorn’s request for review of the ALJ’s
decision (Tr. 4-8), therdy rendering that decision the final decision of ®ecial Security
Administration (‘'SSA’). This civil action was thereafter timely filed, and the court has
jurisdiction.42 U.S.C. § 405(q).

Il. Review of the Record

The ALJ summarized the medical recordstgaeingto Born’s physical impairmentas

follows:

The claimant has a history of lower back pain and imaging studies from July 2006
showed degenerative disc disease atSl5with posterior disc bulge and mild
posterior disc bulge at L8. Lumbar spine xays performed on May 17, 2011
revealed degenerative changes abland L5S1. Exhibits 3F and 5F.

On August 9, 2011, the claimant established care with Dr. Vern Bain and
complained of chronic pdij} anxiety and sleep problemBhe claimant reported
painin his neck and pain in his low back radiating into his left lég.stated he
was unable to sleep at night due to panic attaPkysical examination was
unremarkable with good pulses, normal range of motion, and no eBentain
prescribed Celexa, Flexl, Lortab, and XanaxMedications were renewed on
September 23, 2010n October 21, 2011, the claimant complained of pain in his
upper backLortab was refilledExhibit 10F.

A physical therapy evaluation was performed on December 5, 2011, upon the
request of Dr. Bain, due to the claimant’s complaints of pain in his neck and
lower back.Physical therapy sessions were recommended two times per week for
four weeksThe claimant was discharged on January 11, 2012 with instructions to
continue home exercise programhe claimant indicated overall functional
improvement of twenty percent since initiating physical therggiibit 7F.

William Huffman, M.D., performed a consultative physical examination for the
Social Security Administration on March 29, 201Phe claimant reported
degenerative disc disease since 2006, with neck and back pain and intermittent
numbness in his legsle also reported bilateral shoulder pain and bilateral knee
pain since 2009 and a sleep disorder diagnosed in Bl@ldenied surgg on his

neck, back, shoulders, and kne&urrent medications included Lisinopril,
Fluoxetine, Hydrocodone, and Clonazepate stated he and his wife were
separated and he lived with his children and siStee claimant was five feet
eight inches tall md weighed 243 pounds with blood pressure of 1204@0was



well developed, alert, cooperative, and in no acute distEessnination of his
cervical spine revealed normal range of motion with pain on range of motion of
his neck.His lungs were clear to aaultation and percussion and his heart had
regular rate and rhythnHis dorsolumbar spine had 90 degrees flexiah
degrees extension, 25 degrees right lateral flexion, and 25 degrees left lateral
flexion with pain on palpation and range of motion in thenbosacral
paravertebral region of his badKis shoulders had normal range of motion with
pain on range of motion of both shouldgfig had normal range of motion of his
wrists, elbows, hips, and ankles without pailiis knees had 130 degrees flexion
bilaterally, O degrees extension bilaterally with mild pain on palpation in range of
motion of his knees and no effusions, no increased heart rate, erythema, or edema.
His gait and station were normé&ranial nerves were intadtlotor strength was

5/5 in hs upper and lower extremities bilateralRomberg was negativele had
normal heeko-toe walking and was able to stand on his heels and his toes without
difficulty. He was able to stand on his right leg alone and on his left leg alone
without difficulty. Deep tendon reflexes were 2+ and equal bilater&tsaight

leg raising tests were negative bilaterallyje had no neurosensory deficits.
Exhibit 9F.

Dr. Bain referred the claimant to Dr. Roxanne Valentino, a neurologist, on May 3,
2012, for evaluatiorof the claimant’'s back pain and weakness and intermittent
tingling in his left arm and leg=xamination of his neck revealed decreased left
rotation and his back revealed paraspinal tenderness to palpgatiaight leg
raising test was normal bilaterallilotor strength was normal except for give
away weakness in his left hamstring that normalized with repeated testing.
Sensation was normal in his leddis gait was narrovbased and steady with
normal arm swingTandem gait was performed independenBanberg was
negative.Dr. Valentino noted the exam was most suggestive of fiboromyalgia,
which she noted many positive fibromyalgia tender poiitewever, Dr.
Valentino did not specify the fibromyalgia tender poinks. addition, Dr.
Valentino assessed thearhant with degenerative disc disease, but noted the
examination revealed no evidence for myelopathy or radiculopétsg. Dr.
Valentino indicated the claimant has a skin sensation disturbance, resgess |
syndrome, and IlumbagoDr. Valentino prescribedGabapentin to treat
fibromyalgia, skin sensation disturbance, and restless leg syndrome. Exhibit 11F.

The claimant complained of snoring, dry mouth in the morning, and excessive
daytime sleepines#\ sleep study was performed on January 16, 2012; however,
the claimant did not sleep subsequent sleep study was performed on August 3,
2012, revealed mild rapid eye movement (REM) predominant obstructive sleep
apnea with severe associated hypofacessive periodic limb movement was
noted during the study dna clinical assessment for restless leg syndrome was
recommendedA Polysomnogram for CPAP titration was performed and an
adjustment to CPAP titration was done on October 2, 2012. Exhibits 17F and 24F.

A cervical spine MRI performed on September 27, 2012, showed lower cervical



and upper thoracic degenerative chandesnbar spine MRI revealed lower
lumbar degenerative disc changes most prominent at L5-S1. Exhibit 25F.

Patrick Stansbury, P&, with Neurosurgical Associates, conducted a
consultation on January 11, 2013, upon the referral of Dr. Bain due to left arm
radiculopathy and left subscapular pdihe claimant stated his pain was constant
throughout the day and kept him up at nighé also stated the pain radiated
down the posterior portion of his left arm and into the fourth and fifth fingers of
his left hand.Examination of his neck revealed full range of motion with no
cervical lymphadenopathye had full range of motion without pain in his legs
bilaterally with normal motor strength and intaensationHis bilateral upper
extremities revealed normal motor strength, intact sensation, and full range of
motion with negative Tinel's signs at the elbows and wrists bilaterilly.
Stansbury noted the claimant’s cervical spine MRI showed a smatipistte at

the level of C56 on the left that could be effacing the left C6 nerve and indicated
he still had a C& on the right mild neural foraminal stenosis from the disc
osteophyte formationMr. Stansbury’s recommended EMG/nerve conduction
study and ervical steroid injection at G6. Exhibit 18F.

The claimant was referred to Dr. Megan Mason for EMG/nerve conduction of his
bilateral upper extremities on April 29, 2018Bhe results of the study were
normal with no evidence of acute cervical radiculbpatorachial plexopathy,
focal mononeuropathy, or myopathy. Exhibits 19F and 20F.

The claimant presented to Dr. Phillip Beaulieu on June 18, 2013, for initial
evaluation and treatment options regarding persistent neck and low backhgain.
claimant staté his pain worsened with prolonged sitting, walking, and bending
and improved with lying, occasional walking, positional changes, and medication
therapy.He stated his pain ranged from an 8/10 to a 4/10 on current medication
regime.He denied any side effts from the regimen and did not feel he had any
problems with his medicationExamination revealed normal alignment/curvature

of his cervical, thoracic, and lumbar spine without masses and range of motion of
his upper and lower extremities was intathere was diffuse tenderness to
palpation of cervical paraspinal and trapezius muscles with taut muscle bands and
limited range of motion with flexion, extension and lateral flexibmoracic spine

was normallLumbar spine had normal flexion with pain inlftlexion, limited
extension with lateral flexion and tenderness to palpation &81.B®r. Beaulieu
prescribed Methocarbamol and continued Lortah. Beaulieu administered an
L5-S1 epidural steroid injection on July 19, 20The claimant returned on
August 14, 2013, and reported greater than 70 percent reduction in his pain after
the injection but his pain relief slowly dissipatede complained of some
numbness in his feet with mild motor weakness, which was much better after the
injection. Dr. Beaulieuadministered a second lumbar epidural steroid injection on
October 28, 2013The claimant stated on November 20, 2013, the injection
provided only shofterm pain relief and his symptoms resumed back to baseline.
Exhibit 23F.



Dr. Bain performed a yearlphysical examination on August 15, 20Ihe
claimant was well developed, well nourished, pleasant, cooperative, and did not
appear acutely illNo cervical spine limitation of motion was notddis lungs

were clear to auscultatiodis heart had regular rate and rhythReripheral
pulses were normalNo active arthritis or joint deformity was note@Granial
nerves were intactDeep tendon reflexes were 2/4 in all extremities without
asymmetry.No Babinski, Hoffman, or cortical release sifgg&] were note.
Sensory examination was normdotor strength was 5/5 bilaterallythe arm

over arm roll testing was normd@Romberg was negativ@®r. Bain refilled his
medicationsExhibit 25F.

(Tr.31-33))
The ALJ summarized the nagcal recorddocumentingBorn’s mental impairments as
follows:

The claimant also alleged disability due to depression and anXletyevidence
reflects the claimant received medications from his primary care phydgDian,
Bain,] which is routine and conservative treatment, and he received outpatient
mental health treatment from the Volunteer Behavioral Health Care System from
April through September 201Blowever, these recordsflect claimant was self
sufficient and able to care for his children with situational stressors involving
issues with finances, housing, and transportatiglental status examinations
were unremarkabld=xhibit 22F.

Marie La Vasque, M.S., and Susan Vaught, Ph.D., conducted a consultative
psychological evaluation for the Social Security Administration on March 20
2012.The claimant arrived to the evaluation via public transportatisposture

was erect and gait was normdhe claimant reported medical issues including
degenerative disc disease, sleep disorders, ringing in the ears, and pinched nerves
affecting his shoulders and kneeBersonal history of substance abuse was
positive for heavy drinking when he was younger and blackouts were denied.
However, he was charged with driving while intoxicated in the 19%#sstated

he was treated for bipolar disorde the mid1990’s and was currently prescribed
medication for depression by his primary care physidtbmalso stated he was
prescribed medication for his depression by his primary care physitéaalso
stated he was prescribed medication for anbetyhe could not afford itie had

not received professional mental health treatment since IB®F.claimant
reported he got his children ready for school, watched television, walked to the
library sometimes, helped his children with their homework, eéanvashed
dishes, washed clothes, did minor household repairs, and prepared Theals.
claimant was alert, fully oriented, and cooperative with normal eye cohtict.
thinking was organized and there was no evidence for deludizsight and
judgment apeared goodDiagnostic impression was generalized anxiety disorder,



major depressive disorder, recurrent, mild, and alcohol dependence, full sustained
remission with a Global Assessment of Functioning (GAF) score oM65La
Vasque and Dr. Vaught indited the claimant appeared to have the ability to
understand and remember simple and complex instructitmappeared to have

the ability to persist on tasks but he may have mild to moderate problems
maintaining a consistent work schedule due to mood ssstgere was no
evidence that he would have trouble interacting appropriately wihockers
and/or supervisordde appeared to have the atyilto recognize and respond
appropriately to hazards in the environméntaddition, he appeared to have the
cognitive capacity to adapt to changes in environment and job requirements.
Exhibit 14F.

Nonexamining State Agency psychological consultants, Frank Kupstas, Ph.D.,

and Jenaan Khalke Psy.D., reviewed the evidence on May 14, 2012 and

September 18, 2012, geectively.Dr. Kupstas and Dr. Khaleeli concluded the

claimant had no severe mental impairment(s), singly or combibedKupstas

and Dr. Khaleeli further concluded the claimant had mild restriction in acsivitie

of daily living; mild difficulties in maintaining social functioning; mild

difficulties in maintaining concentration, persistence, or pace; and no repeated

episodes of extended decompensation in a work or-alsetting.Exhibits 13F

and 15F.
(Tr. 29.)

II. Conclusions of Law
A. Standard of Review

This oourt reviews the final decision of the SSA to determine whether substantial
evidence supports that agency’s findings and whether it applied the correct tegkrds.
Miller v. Comm’r of Soc. Sec811 F.3d 825, 833 (6th Cir. 201@ubstantial evidece means
“more than a mere scintilla’ but less than a preponderance; substantial evalsack irelevant
evidence as a reasonable mind might accept as adequate to support a condidis{gngting
Buxton v. Halter 246 F.3d762, 772 (6th Cir. 200)) In determining whether substantial
evidence supports the agency’s findings, a court must examine the record as a akiotg] “t

into account whatever in the record fairly detracts from its weid@drooks v. Comm’r of Soc.

Sec, 531 F. App’x 636, 641 (6th Cir. 2013) (quoti@grner v. Heckler745 F.2d 383, 388 (6th



Cir. 1984)).The agency’s decision must stand if substantial evidence supports it, even if the
record contains evidence supporting the opposite concluSemHernandez v. Comm’r of Soc.
Sec, 644 F. App’'x 468, 473 (6th Cir. 201@itation omitted)

Accordingly, this court may not “try the cade nove resolve conflicts in evidence, or
decide questions of credibilityUlman v. Comm’r of Soc. Se®&93 F.3d 709, 713 (6th Cir.
2012) (quotng Bass v. McMaham99 F.3d 506, 509 (6th Cir. 200\Yhere, however, an ALJ
fails to follow agency rules and regulations, the decision lacks the support ofnsiabsta
evidence, “even where the conclusion of the ALJ may be justified based upon tre”recor
Miller, 811 F.3d at 833 (quotinGentry v. Comm’r of Soc. Se@41 F.3d 708, 722 (6th Cir.
2014)).

B. The Five-Step Inquiry

The claimant bears the ultimate burden of establishing entitlement to benefits imgprov
his or her “inability to engage in any substantial gainful activity by reasanypfmedically
determinable physical or mental impairment which can be expected to result in dedticlo
has lasted or can be expected to last for a continuous period of not less than H2”mant
U.S.C. 8 423((1)(A). The claimant’s “physical or mental impairment” must “result[] from
anatomical, physiological, or psychological abnormalities which are derablesby medically
acceptable clinical and laboratory diagnostic techniquds8 423(d)(3).The SSA considers a
claimant’s case under a fagtep sequential evaluation process, described by the Sixth Circuit
Court of Appeals as follows:

1. A claimant who is engaging in substantial gainful activity will not be found to
be disabled regardless of medical finding

2. A claimant who does not have a severe impairment will not be found to be
disabled.

3. A finding of disability will be made without consideration of vocational



factors, if a claimant is not working and is suffering from a severe impairment
which meets the wration requirement and which meets or equals a listed
impairment in Appendix 1 to Subpart B of the Regulatigigimants with
lesser impairments proceed to step four.

4. A claimant who can perform work that he has done in the past will not be
found to be dsabled.

5. If a claimant cannot perform his past work, other factors including age,
education, past work experience and residual functional capacity must be
considered to determine if other work can be performed.

Parks v. Soc. Sec. Admidl3 F. App’x 856, 862 (6th Cir. 2011) (citigyuse v. Comm’r of
Soc. Se¢.502 F.3d 532, 539 (6th Cir. 2007)); 20 C.F.R. 8§ 404.1520, 416T%@0claimant
bears the burden through step four of proving the existence and severity of thiohsikeer
impairments cause and the fact that she cannot perform past relevant work; hatvetegr five,
“the burden shifts to the Commissioner to ‘identify a significant number of jolteirdonomy
that accommodate the claimant’s residual functioning capédckKgpke v. Comm’r of Soc. Sec.
636 F. App’x 625, 628 (6th Cir. 2016) (quotidgarner v. Comm’r of Soc. Se875 F.3d 387,
390 (6th Cir. 2004)).

The SSA can carry its burden at the fifth step of the evaluation process by @lyihe
MedicalVocational Guidelines,also known as “the grids,” but only if a nonexertional
impairment does not significantly limit the claimant, and then only when the claimant's
characteristics precisely match the characteristics of the applicable gricGeel Anderson v.
Comm’r of Soc. Sec406F. App’'x 32, 35 (6th Cir. 2010) (citing0 C.F.R. Pt. 404, Subpt. P,
App. 2; Wright v. Massanari 321 F.3d 611, 6346 (6th Cir. 2003) (“[Where the
characteristics of the claimant exactly match the characteristics in one ofldbethe grid
determing whether significant numbers of other jobs exist for the person or whether that person
is disabled). Otherwise, the grids only function as an “analytical framework” for thebditsa

determination Anderson 406 F. App’xat 35. Where the grids do not direct a conclusion as to
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the claimant’s disability, the SSA must rebut the claimgmiima faciecase by coming forward
with proof of the claimant’'s individual vocational qualifications to perform spegifis,
typically through a VE's testimonyAnderson 406 F. App’'x at 35see Wright321 F.3d at 616
(quoting SSR 83-12, 1983 WL 31253, *4 (Jan. 1, 1983)).

When determining a claimant’s residual functional capacity (“RFC”) at stepsafcd
five, the SSA must consider the combined effect of all the elatii® impairments, mental and
physical, exertional and nonexertional, severe and nonseseed2 U.S.C. 88 423(d)(2)(B),
(5)(B); Glenn v. Comm’r of Soc. Se@63 F.3d 494, 499 (6th Cir. 2014) (citing 20 C.F.R.
§ 404.1545(¢)).

C. Plaintiff's Statement of Errors

Born argues that the ALJ committed reversible error when she: (1) foundehislm
impairments to be negevere;(2) failed to properly weigh the evidence relatechis physical
impairmentsand (3) failed to properly evaluate his credibility. (Docket No. 14, at 14-15.)

1. Mental Impairments

Born argues that the ALJ erred in finding, at step two of the sequential evaluation, that
his mental conditions, depression and anxietg,'non-severe” impairmentgDocket No. 14,at
19.) The Commissioner argues in response only that the ALJ properly found the fidaintif
mental health conditions to be non-severe. (Doc. No. 15, at 11.)

“[Aln impairment is considered ‘severe’ unless ‘the [claimant’s] impairnsgritas no
more than a minimal effect on his or herygpical or mental ability(ies) to perform basic work
activities.” Winn v. Comm’r of Soc. Se®&15 F. App’x 315, 324 (6th Cir. 2015) (quotiB$R
8528, 1985 WL 56856, at *3 (1985)Yhe Sixth Circuit has “observed that the claimant’s

burden of establishinga ‘severe’ impairment during the second step of the disability
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determination process is @ minimishurdle.” Id. at 324-25 (quotingliggs v. Bowen880 F.2d
860, 862 (6th Cir. 1988)):Under [this] prevailingde minimisview, an impairment can be
consdered not severe only if it is a slight abnormality that minimally affects work ability
regardless of age, education, and experiendeat 325 (quotinddiggs, 880 F.2d at 862)/Vhen
assessing the severity of a claimant’s mental impairnae|.J's written decision must include
findings based upon tlfepecial techniquetlescribed in 20 C.F.R. § 404.1520a(k)—

Here,the ALJ did not apply the special technique because she fully accepted the opinions
of Ms. La Vasque and Dr. Vaught, the examining psychologists, and dfupstasand Dr.
Khaleeli, the non-examining consulting psychologiSeeBrooks v. Comm’r of Soc. Se631 F.
App’x 636, 641 (6th Cir. 2013Born alleges that this was an error because certain evidence in
the record supports a fingjrthat his mental impairments are sev@@®cket No. 14,at 19-21.)

Even assuming this is trubpwever,any such error would be harmless, so long as the
ALJ alsotook into consideration all of the plaintiff's impairments, severe andsswere, in
formulating his RFC As explained by the Sixth Circuit,

[a]n ALJ’s failure to find a severe impairment where one exists may netittda

reversible error where the ALJ determines that a claimant has at least one other

severe impairment and continues with ttemaining steps of the disability

evaluation.This rule is predicated on the notion that the ALJ ‘properly could
consider claimant’'s [nesevere impairments] in determining whether claimant
retained sufficient residual functional capacity to allow [hino] perform

substantial gainful activity.’

Winn, 615 F. App’x at 326 (acttion omittedl; see also Fisk v. Astru@53 F. App’x 580, 583 (6th
Cir. 2007) (holding that an ALJ’'s failure to find an impairment severe at step two is not
reversible error if the BAJ “considers all of a claimant’'s impairments in the remaining stéps

the disability determinatidly 20 C.F.R. § 404.1523 (stating that when making a disability

determination, the Regulations require tHabne severe impairment exists, the Commissione
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“will consider the combined effect of all of your impairments without regasdhtether any such
impairment, if considered separately, would be of sufficient seVerity

In this case, despite concluding that Bdesnot have a severe mental impairmant
step two of the sequential evaluation process, the ALJ determined that Bors fsoiffeseveral
severe physical impairmentdaving determined that he sufédrom such impairments, the ALJ
continued to step four of the evaluation process before concluding thatsBooh disabledln
assessing Born’'s RFC, the ALJ did not include any welkted limitationsspecifically
associated with his mental impairmenfsr. 30, 36.)However,in reviewing the evidence to
support her RFC assessment, the ALJ sunzed the evidence in the record, referenced the
plaintiff's inability “to sleep at night due to panic attacks” (Tr. 33), thet that he was
prescribed Xanax, and the plaintiff's own testimony that he “expef&no®od swings and
[goes]from one mood to the other. He stated[dp@es]from depressed to anxiety to anger in a
short period. He state [its] almost uncontrollable . . . even with medication. . . .” (Tr. 34.) She
stated that she had considered all of this evidence and concluded that “thelerapoef the
evidence and objective medical findings support the claimant’s residual functiqaalitga
(Tr. 36.) In additionthe ALJfurther indicated that shensidered Born’s nmtal impairments in
her conclusion that heanperform past relevamwork as an IT consultant and supervisahen
she stated that she “compar[ed] [Born’s] residual functional capacity wéthphysical and
mentaldemands of the [past relevant work].” (Tr. 36 (emphasis added).)

Although the court may not have reached the same decision, givethe tih@nimis
threshold for showing a severe impairment at step tiwegourt cannot conclude that the failure
to find that the plaintiff ha severe mental impairments constituteversible error. ThéLJ

foundthat Born suffes from othersevere impairmest continuel to the next step ithe fivestep
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sequential process, and consetkall of his impairments, including his mental impairmeins,
the remaining stepdherefore, anysucherror was harmlessSee Simpson v. Comm’r of Soc
Sec, 344 F. App’x 181, 19@1 (6th Cir. 2009) (“[A] finding of severity as to even one
impairment clears the claimant of step two of the analysis and should causelthe dnsider
both the severe and neevere impairments in the remaining steps.”).
2. Treating Physician Rule

Bornalso argues that the ALJ failed to properly weigh the medical evidence related to hi
physical impairments; more specifically, he contends that the ALJ did not aelgquaigh the
opinion of his treating physician, Dr. Bain.

An ALJ must give a treating soursedpinion controlling weight “if he finds the opinion
‘well supported by medically acceptable clinical aaddratory diagnostic techniquesd ‘not
inconsistent with the other substan&aidence in the case recordWilson v. Comm’r of Soc.
Sec, 378 F.3d 541, 544 (6th Cir. 2004) (quoting 20 C.F.R. § 404.1527(c)(2)). Bhextreating
physician’s opinion is inconsistent with other substantial evidence in the recortiedhiag
physician’s opinion is still entitteto deference and must be weighed using the following factors:
(1) the length of the treatment relationship and the frequency of the examirajitime nature
and extent of the treatment relationship; (3) supportability of the opinion; (4) emtsiss the
opinion with the record as a whole; and (5) the specialization of the treating d$durce.

The regulations require the ALJ to give “good reasons” for thghvaccorded a treating
sources opinion. 20 C.F.R. § 404.1527(c)(2). Accordingly, a decidamying benefits

must contain specific reasons for the virtigiven to the treating soursemedical

opinion, supported by the evidence in the case record, and must be sufficiently

specific to make clear to any subsequent reviewers the weight the amjudica

gave to the wating source’s medical opinion and the reasons for that weight.

SSR 962p, 1996 WL 374188at *5 (July 2,1996); see also Wilsgn378 F .3d at 546
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(remanding the case due to the AdJfailure to follow these guidelinesThis procedura
safeguard “ensures that the ALJ applies the treating physician rule andspereaningful
review of the ALJS application of the ruleWilson 378 F.3d at 544.

The Sixth Circuit has held that ALJs should not give a treating source’s opiniohdass t
controlling weight solely because another medical source reaches a aupfticticlusionSee
Hensley v. Astrye573 F.3d 263, 26&7 (6th Cir.2009) (remanding the case because the ALJ
“made his own medical evaluation [by] reaching a conclusion that éwelen the two
conflicting absolute views of the physicians3ocial security disability cases often involve
conflicting medical assessmentd. If ALJs were allowed to disregard treating source opinions
every time another source presented contrary osiwls, “it would be a rare case indeed in
which [controlling] weight would be accordedd. Similarly, an ALJ5 norcompliance with the
treating physician rule cannot be excused just because his decision is seh&upported by
substantial evidence the recordWilson 378 F.3d at 546[T]o recognize substantial evidence
as a defense to narompliance with § 1527(c)(2) would afford the Commissioner the ability [to]
violate the regulation with impunity and render the protections promised tharsamyi.” Id.

Here, the ALJ stated that stgave] little weight to the opinion of Dr. Bain because her
assessment [was] not supported by the mild objective medical findings and ]t fotas
consistent with her examination findings or the records as a wh¢le.” 35.) This
pronouncemenis entirely insufficient to satisfy the requirements of § 1527(c) and SixtuiCir
precedent. The Sixth Circuit has repeatedly held that an ALJ’s broad @ss$leati the opinion of
a treating physiciams not supported by @ record is inadequate; rather, the ALJ must give
specificgood reasons for rejecting the opini@ee, e.g.Rogers v. Comm’r of Soc. Sed86

F.3d 234, 24546 (6th Cir. 2007) (reversing and remanding for further consideration, in part
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because the ALJéiled to provide sufficient justification for the weight given to the opinions of
[the plaintiff's] treating physiciansas a result of whichhis decision in this regard did not meet
the requirements of 20 C.F.R. 8§ 416.927, and therefore cannot serve as substantial’gvidence
The ALJ’s succinctly stated reasons do not permit meaningful review of her &pplioathe
treating physician rule. For instance, while she concluded that Dr. Bain's opin®rinea
supported by the mild objective findings,” thpinion does not provide a single example or refer
to any specific medical finding. (Tr. 35.) In fact, it istreven clear whether the ALJ wa
referring to Dr. Bain’s opinion on Born’s physical and mental impairments ohjsigthysical
impairments. Theourt further observes that the Aditl not provide an explicit analysis of the
§1527(c)(2) factors discussed abeveuch as length of the treatment relationship, nature and
extent of the treatment relationship, and specializationconnection with heretision to reject
Dr. Bain’s recommendatioh.

The Commissioner argues that the ALJ properly discounted Dr. Bain’s opinion and offers
examples of inconsistencies between Dr. Bain’s opinion and the record asgtistifiHowever,
the ourt “may not accepappellate counsel's post hoc rationalizations for agency adtios.
well-established that an agency’s action must be upheld, if at all, on the basistadibylaéhe
agency itself.”Berryhill v. Shalala 4 F.3d 993Table) 1993 WL 361792, at *6 (6t&ir. Sept.
16, 1993) (quotingvotor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins, @63 U.S. 29, 50,
103 (1983)).“Courts are not at liberty to speculate on the basis of an administrative @gency
order . . . The court is not free to acceppelhte counsel’s post hoc rationalization for agency

action in lieu of reasons and findings enunciated by the Bohkightt Corp. v. N.L.R.B.939

% The court does recognize that “[a]ln ALJ need not discuss every piecalefewiin the record for his decision to
stand.”Thacker v. @mm’r of Soc. Sec99 F. App’x 661, 665 (6th Cir. 2004). The ALJ’s decision, however, does
not reflect that she considered any of the requisite factors.
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F.2d 361, 367 (6th Cir. 1991(internal quotation marks and citation omittedhus, the
Commissioner’s post hocationalizations are not an acceptable substitute afoproperly
supported agency determination.

The court recognizes that the record may contain evidence that otherwise supports the
ALJ’s decision. Nevertheless, the ALJ is required to follow the proceduresrdeirf the SSA
regulations so that the court may ascertain whether the ALJ’s decision ist, isujpported by
substantial evidence. The court finds that the ALJ failed to sufficienplam the reasons for
giving Born’s treating physician’s opinion little weight. “[A&ilure to follow the procedural
requirement of identifying the reasons for discounting the opinions and for explainagepre
how those reasons affected the weight accorded the opinions denotes a lack of dubstantia
evidencegven where the conclusion of the ALJ may be justified based upon the rdRogers
486 F.3d at 243.

Because the ALJ failed to follow procedural regulations designed to protect Born, the
court does not find this procedural failure to be a harmless €@omsequently, reversal of the
decision is requiredSee McLean v. Comm’r of Soc. $860 F. Supp. 2d 864, 872 (E.D. Mich.
2005) (“The error is not harmless when the reviewing court is hampered bwadkeof
explanation and the rejected evidence coutdywvell establish disability, as here.” (citing
Wilson 378 F.3d at 547-48)).

The court further finds that it is not necessary, at this juncture, to address Bimnah
argument, that the ALJ improperly assessed his credibility, because trerAtdhsideration of
this matter on remand may impact the remainder of the ALJ’s sequentigianelcluding the
assessment of Born’s credibilitgee Trent v. Astryéo. 1:09cv-2680, 2011WL 841538, at *7

(N.D. Ohio Mar. 8, 2011). In any evenggardless ofvhetherthat assignment of error has merit,
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the result would be the same: remand for further proceedings rather thghtaetrersal and an
award of benefitsSee Mays v. Comm’r of Soc. Sé&n. 1:14cv-647, 2015 WL 4755203, at *13
(S.D. Ohio Aug. 11, 2015) (Report and Recommendataadpted 2015 WL 5162479 (S.D.
Ohio Sept. 3, 2015).
IV.  Conclusion
For the reasons statadbove,the plaintiff’'s Motion for Judgment on th@dministrative
Record (Docket No. 93will be granted andthe case will be reverseadéremanded pursuant to

sentence four of 42 U.S.C. 8 405(qg) for further proceedings consistent with this &mhefonor.

et t oy—

ALETA A. TRAUGER
United States District Judge

An appropriate Ordes filed herewith




