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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
JERALD WIGGINS ,
Plaintiff ,

NO. 3:14-cv-01950
CHIEF JUDGE CRENSHAW

V.

METROPOLITAN GOVERNMENT OF
NASHVILLE -DAVIDSON COUNTY,
TENNESSEE, et al.,

N N N N N N N N N N N

Defendans.

MEMORANDUM OPINION

Plaintiff Jerald Wigging“Wiggins”) bringsthis action under 42 U.S.C. 88 1983 and 1985
and Tennessee lawgainst the Metropolitan Government of Nashvidl@vidson County,
Tennessee (“Metro”) and siMetropolitan Nashville Police Department (“MNPDdfficers —
Kevin Crotts, Matthew Norris, James Dunaway, William Hampton, Keith McNgmaadilim
Brewer (“Officer Defendants”). Wiggins’ claims arise out @fbaly cavity searchhatallegedly
occurred in a public restroom at a Logan’s Roadhouse restaurant (“Logan’s”).

Before the Court is the Magistrate Judge’s Report and Recommendation (D&Q)NN
the pending Motions t®ismiss Wiggins’ Objections (Doc. No. 100)and the Defendants’
Responses theretoqDoc. Nos. 102107). For the following reasons, the Report and

Recommendation will bADOPTED.

1 Wiggins also sued Logan’s, but that party has been dismissed pursuant to astiglat. No.
117.) Logan’sMotion to Dismiss (Doc. No. 62) is therefore moot.
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l. BACKGROUND?

On or about October 7, 2013, one or more of the Officer Defendants approached Wiggins
in the Logan’s parking lot in Madison, Tennessee, and accused hriimafal conduct(Doc. No.

53 at 2.) The OfficeDefendantssituated their vehicles behintiggins’ carin sucha waythat
Wiggins could not leavedrew their service weaponand pointed them awviggins. (d.) Crotts
approached and questioned/kite maleparked adjacent t@/iggins,Jackie Carter, while Norris
approachednd questioned Wiggins/ho isAfrican-American male(ld. at2-3.) Carter claimed
thatWiggins sold him drugsld. at 3.) A thatpoint, Crottsordered Norris to arre$¥igginsand
place him in handcuffsid.) Norris handcuffedWiggins and madéhim sit on the ground beside
his car.(ld.) The otherOfficer Defendantappeared on the scene and commerscsdarchof
Wiggins’ car.(ld.)

Four to five of theDfficer Defendantsincluding Norris and Crotts, put on purple surgical
gloves and starting chanting “nuts and butts, nuts and b(lt9.Crotts aked Wigginsf he had
anything on him andtatedthat if Wiggins did, Wigginsvas “going dowti’ (Id.) Crotts then told
Wigginsthat he would be taken into th®gan’s restroom to be searchégldl.) Either Crotts or
Norris contacted their supervis@ergeantDunaway,and obtained hispproval to conduct a
“more indepth” search o¥Viggins. (d.) Wiggins protested and said he did not feel comfortable
going into a publicbathroom (Id.) NeverthelessCrotts pushed him through the doaf the
Logan’s and asked the General Manager itteld use the restaurant bathroom for a search of
Wiggins. (d.) The GeneraManager agreedld.)

Once in the bathroomuith Crotts and NorrisNiggins again protestedd.) While Wiggins

remained handcuffed, Crotts push&tggins over a sink with one hand on Wigginséck and

2 All facts are drawn from the Amended Complaint (Doc. No. 53).
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with the other hand started to remaMgggins’ pants and underwedid.) Wiggins volunteered to
squat and couglifld.) In response, Crotts said, “no, that ain’t going to get it. | got to go in you.”
(Id.) Wigginsstarted to resistold Crotts that he wdot going to let him go in his as@ndasked

to be taken to a hospitald( at 34.) Crotts became extremely angry and \higgins with his
closed fist on his fac€ld. at 4.)Norris sbod by or assisted while this was happen(idy) After

the punchWigginswas thrown to the ground by both Crotts and Norris and put face down on the
dirty public restroom floor with his pants and underwear pull@an. (d.) While held down by
Norris, Qotts proceeded tpenetrateNiggins’ rectum with his finger in search of drud#l.)
Wigginsyelled loud so loud thate was heard by the General Manag®iseveral patrons eating
their meals in close proximitp the bathroom(ld.) Upon hearing the yiéng, the General Manager
went to the back of théogan’'s where the otheOfficer Defendants were congregated and
informedthem ofit. (Id.) Two of the otherOfficer Defendants responded to the bathrogich)
Some of the restaurant patrons were so disturbédiggins’ yelling for help that th&eneral
Manager had to offer them free megld. at 45.)

After Crotts completed theectal digital penetration, he and Norris further discussed what
had just occurrewhile leavingWiggins on the floor fully exposed and still handcuffed with his
hands behind his bacKd( at 4.) Wiggins was then escorted back outside where the@itfnezr
Defendantgaunted him about letting Jackie Carter go ffegk) Jackie Carte a white manyas
not forced to submit to a digital rectal penetration Wggins, an AfricarAmerican man(ld.)

All the Officer Defendants are whitdd()

In drafting the affidavit of complairagainst Wiggins, Crotts fadeto mention that he

punched Wiggins or thawiggins had yelled for help and resisted the seafith) Norris filed

false reports failing to detail what had actually happened inbdtaroom and claiming that



Wiggins gave his consent for a strip seargll.) After Wiggins was arrested and in jail, his
girlfriend, Kara Childers, filed a complaioh Wiggins’behalf with Metro’s Office of Professional
Responsibility. id. at 5.) Even thougbergeanDunaway had givethe approval toconduct a
more “indepth”search othe plaintff in the Logan’spublic bathroomDunawaywas assigned to
conduct the investigatiollld.) As part of the investigation, Dunaway interviewed No(i.) On
the next day, Norris drafted a supplemental report in whictldmmed that after “retrieving the
narcotics, Mr. Wiggins began to yell and scream in an attempt to create batistit(ld.) This
part of the supplemental report was never mentioned in any previous stateragatby Norris.
(Id.) As part of the investigation, Dunaway interviewed Crotts) Crottsreferred to his original
report and stated that everything he did was pursuadiNBD policy. (d.) None of the other
Officer Defendants submitted use of force reports or reported the digitdlseatch to superiors
in the MNPD. (Id.) Dunawayconcluded that botlrotts and Norris “conducted themselves with
professionalism, and at no point was force uagdinst Jerald Wiggins nor was he abused
physically or verbally.(ld.)

Wigginswas charged in a twoount indictment. Count Oradleged that Wiggins was in
possession with intent to sell over .5 grams of cocéidg.This count was in reference dougs
pulled out ofWiggins’ rectum after the digital penetration by Croftd.) CountTwo was for the
sale of less than .5 grams otame.(ld. at 6.)This was in reference to tloeugs that were alleged
to have been sold to Jackie Carter in the Logan’s parkingeforeWiggins wastaken into the
Logan’srestroom.(Id.) Wiggins ped guilty to Count Two, an@ountOne was dismisseay the
Stateof Tennessedld.) None of the Defendar@fficers weredisciplined or counseled in any way

about this incident.Id.)



The Amended Complaint brings (a) § 1983 claims against Metro (Count I) and the Officer
Defendants (Count 1); (b) 8 19&®nspiracyclaims against the Officer Defendants (Count [V);
(c) a Tennessee state lassault and battery claim against Defendants Crotts and Norris (Count
VI); and (d) a claim under T.C.A8 40-7121 against the Officer Defendants (Count \dRd
Metro (Count V) based on an improper dtyp cavity search under state statute

The Defendants filetlotions to Dismiss. (Doc Nos. 59, 62, 68, 71, 75, Réjris and
Crotts filedpartial motions, moving to dismissnly the § 1983 ulawful detention and § 1985
claims.(Doc. Nas. 59, 68) All other Defendants moved to dismiss@fims against thentDoc.

Nos. 71, 75, 79.Wiggins filed aConsolidated Bsponse tthe Motions to DismisgDoc. No. 87.)

In that response, Wiggins clarified that he hadint@nded to make an unlawful detention claim
and that his § 1983 clasnwerebasedsolelyuponassertios of unlawful search/excessive force.
(Id. at 5, 27.) The Defendants filed Replies. (Doc. Nos. 94, 95, 96, 97.)

On November 25, 201%he Magistrate Judge issued a Report and Recommendation
(“R&R”) on the Motions to Dismiss. (Doc. No. 99.) In relevant part, the Magistrate Judge
recommended that (1) Defendant Noamsl CrottsPartial Motiorsto Dismiss begrantedand (2)
all other full Motions to Dismiss be grantedd( at 3435.) He further recommended that all
Defendants be terminated from this action except for Norris and Crotts, agdiost the
remaining charges would proceefdl. @t 35.) Wiggins timely filed Objections to the R&R ®o
No. 100), and the Defendants filed Responses (Doc. Nos. 102-107.)

On March 24, 2016, Senior Judge William J. Haynes, sdt.,aside the Report and

Recommendation and dismissed this action for lack of jurisdié{iboc. Nos. 108-09 Wiggins

3 Judge Haynes ruled thatiggins’ claims were barred by collateral estoppel anditierine of
Heck v. Humphrey, 512 U.S. 477 (1994). (Doc. No. 108.)
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appealedudge Haynes’s decisito the U.S. Court of Appeals for tisexth Circuit The Appeals

Court subsequently reversed Judge Haynesder on jurisdictionand remanded for further
proceeding$.(Doc. No. 116.) On June 1, 201hgetCourtissued an Order reopi@g the Partial

Motions to Dismiss, the Motions to Dismiss, the Magistrate Jsd@&R, Wiggins’ Objections

to the R&R, and the Defendah®esponses thereto. (Doc. No. 12Bhe matter is now ripe for
decision.

Il. STANDARD OF REVIEW

Rule 12(b)(6) governgsinissal for failure to state a claim upon which relief can be granted

and requires the Court to take all the factual allegations in the complaint as theeoftAs Igbal

556 U.S. 662, 677 (2009). To survive a motion to dismiss, a complaint musincsunffecient
factual matter, accepted as true, to state a claim to relief that is plausible og.id. fA claim
has facial plausibility when the plaintiff pleads factual content that allows the toodraw the
reasonable inference that the deferiagahable for the misconduct allegeldl. Threadbare recitals
of the elements of a cause of action, supported by mere conclusory statementsufficeotds
1. ANALYSIS

The Court has carefully reviewed the Amended Complaint, the Motions to Bjsiimés
R&R, the Objections, and the Responses, and the Court has conducted a de novo review of the
record.

A. Capacity of Individual Defendants

As an initial matter, the Magist& Judge found tha¥Viggins “sues the individual

Defendants solely in their official capacities asdsmwpolice officers’™ because Wiggirtkd not

*This matter wasransferred to the docket of the undersigned upon the retirement of Senior
Judge Haynes.



“spedfy the capacity’'in which he brought this action against th€éBoc. No. 99 at 7 (citingVells
v. Brown, 891 F.2d 591 (6th Cir. 1989))Viggins objects to this conclusion. (Doc. No. 101-at 2
4.) WhileWigginsconcedes that the Amended Complaio¢s not specifically designate whether
his claims againghe Officer Defendantare individial or official capaity claims Wigginsargues
that theOfficer Defendants were nonethelessnotice that they were being sued in their individual
capacities.lf.)

The Sixth Circuit has explained that failure to “explicitly state whether aadef is sued

in his or her ‘individual capacity’ [] is not fatal if the course of proceedings wiberindicates

that the defendant received sufficient notidddore v. Cityof Harriman 272 F.3d 769772 (6th
Cir. 2001). Although other courts have reakklls to establish a per se rule requiring § 1983

plaintiffs to affirmatively plead “individual capacity” in the complaistge, e.g.Biggs v.

Meadows 66 F.3d 56, 60 (4th €i1995), the Sixth Circuithas notapplied such a strict

interpretation. IWhittington v. Milby, 928 F.2d 188 (6th Cifl.991),the courtstated that “[u]nder

Wells v. Brown, abserdny indication that these defendants are being sued individually, we must

assume that they are being sued in their official capacitie$ 1d. at 193 (citation omitted)

(emphasis added). In Brooks v. ABroad Cos., Inc, 932 F.2d 495 (6th Cil991), tle court

reaffirmed that “[a]ll a [§ 1983] complaint need do is afford the defendant ‘fairenotieshat the

claim is and the grounds upon which it restil’"at 497 (quotindones v. Duncar840 F.2d359,

361 (6th Cir. 1988)internal quotes and citatis omitted). While it is “clearly preferablethat
plaintiffs explicitly state whether a defendant is sued in his or her individpatitg, see, e.g.

Hardin v. Straub, 954 F.2d 1193, 1200 (6th Cir. 1992), failure to do so is not fatal if the course of

proceedings otherwise indicates that the defendant received sufficient Nuare, 272 F.3d at

772.



Here, thecourse of proceedings indicates that Q#icer Ddendantshad “actual
knowledge of the potential for individual liability” becaugiggins repeatedly referred to them
“individually,” Wiggins requested compensatory and punitive damages, none @fticer
Defendants moved to dismigéiggins’ claims on the basis of insufficient notice, and eafficer

Defendant raised a qualified immunity dederSeeShepherd v. Wellman, 313 F.3d 963, 968 (6th

Cir. 2002)(“[W]e consder the nature of the plaintiff’ claims, requests for compensatory or
punitive damages, and the nature of any defenses raised in response to tasmtqrapicularly
claims forqualified immunity, to determine whether the defendant had actual knowledge of the
potential for individual liability’). Thus, the Court concludes th@liggins suesthe Officer
Defendantsn their individual capacitiedoore, 272 F.3d at 772 n(titation omitted) Wiggins’
objection is thereforesustained.

B. 8 1985 Conspiracy Claim#gainst All Officer Defendants

The Magistrate Judge found that the Amended Complaint failed to plead the required
allegations for Wiggins to maintain a 8 198bnspiracy claim against any of the Officer
Defendants. (Doc. No. 99 at 16, 24-28) Wigginsobjects. Wiggins argues th&Defendants
conspired to subject thplaintiff to a humiliating anal penetration because of his race. In
furtherance of the conspity, Defendants handcuffed the plaintiff and forced him to submit to a
digital rectal exam in a publiglace but did not subject the white-aocused to submit to such a
searchi’ (Doc. No. 101 at 4-5.)

To state a claim for conspiracy under 42 U.S.C. (38 a plaintiff must allege:

(1) a conspiracy;

(2) for the purpose of depriving, either directly or indirectly, any persolass of

persons of the equal protection of the laws, or of equal privileges or immunities of
the laws;



(3) an act in furtherance of the conspiracy;

(4) whereby a person is either injured in his person or property or deprived of any
right or privilege of a citizen of the United States.

Vakilian v. Shaw, 335 F.3d 509, 518 (6th Cir. 2003) (quadtinded Bhd. of Carpenters &alners

v. Scott, 463 U.S. 825, 828 (1983)). “The acts which are alleged to have deprived the plaintiff

of equal protection must be the result of class-based discrimindtio(citing Newell v. Brown

981 F.2d 880, 886 (6thiC 1992)). Conspiracy claas must be pled with “some degree of
specificity and . . . vague and conclusory allegations unsupported by materiatifacitst be

sufficient . . . ."Pahssen v. Merrill Gy. Sch Dist., 668 F.3d 356, 368 (6th Cir. 2012) (quoting

Gutierrez v. Lynch826 F.2d 1534, 1538-39 (6th Cir. 1987)).

Here,Wiggins’ allegations regarding a body cavity search “establish the requisite act in

furtherance of a conspiracy and the requisite injuBeéMaxwell v. Dodd 662 F.3d 418, 422

(6th Cir. 2011). Buthe SixthCircuit also requires specific allegations that there was an agreement
and that the agreement was driventhy plaintiff’'s membership in a protected clags$. at 422

23. InMaxwell, the plaintiff brought a § 1985 conspiracy claim against Secret Safficers

who allegedly made derogatory remarks about her race and gender duringchaoséar home.

Id. at 423. The Court held that the district court did not err in granting the officers judgasant
matter of law, stating that “the use of derogatory racial terms by itself no moesphe existence

of a raciallymotivated conspiracy than the existence of a conspiracy by itself provesilaat i

racially motivated.d (citing Smith v. Thornburg, 136 F.3d 1070, 1078 (6th Cir. 1998)).

Here,Wigginsallegeghat he is an AfricatAmerican male and that ti@fficer Defendang
arewhite. (Doc. No. 53 at 1Y 14, 37)Wiggins alleges that “Jackie Carter, a white male who
admitted that he was in possession of drugs, was not forced to submit to a digitalereetration

like the plaintiff.” (Id. at | 37) Wigginsalso alleges that, after he was arrested and handcuffed but



prior to the search, “[flour to five of the individually named officers, including id@md Crotts”
put on surgical gloves and chanted “nuts and butts, nuts and bldtsat {{ 15, 18, 20). This
alleged taunting offers less evidenceaadial discrimination than irMaxwell, where even racial
epithets were not enough to support a 8§ 1985 conspiracy claim. 662 F.3d Bvd@3aking
Wiggins’ allegations as trua)Viggins fails to make more than conclusory allegations that the
purpose of the conspiracy was to deprive him of his rights due to hiSesMaxwell, 662 F.3d
at 423. Accordingly, théMagistrate Judgelid not err inrecommendinghat Wiggins’ § 1985
conspiracy claim againghe Officer Defendantse dismissed as insufficiently specifiiggins’
objection is overruled and the 8 1985 conspiracy claims will be dismissed.

C. Wiggins’ § 1983 Claims against Brewerdampton, and McNamara

The Magistrate Judge recommended that Wiggins’ 8 1988<lkagainsOfficers Brewey
Hampton and McNamard&e dismisseanthe dual grounds that (1) Wiggins’ factual allegations
do not demonstrate thtdtese Officerviolated Wiggins’ constitutional rights and (2) Wiggins has
not rebuttedhese Officersaffirmative defense of qualified immunityDoc. No. 99 at 249.)
Wigginsobjects. Wiggins arguabatthe Amended Complaifitlearly implies that these Officers
“knew what was about to happen and failed to interagigealso made it possible by remaining
outside to ostensibly guard the scene.” (Doc. 101-H.PIn responseHampton,Brewer, and
McNamaracontinue to maintain that they are entitled to qualified umity because thegid not
violate any olWiggins clearly-established constitutional righ{®oc. Nos. 103, 106, 120.)

Qualified immunity is an affirmative defense that shields government offi@éisrming
discretionary functions from liability for civil actions insofar as th@nduct does not violate
clearly established statutory or constitutional rights of which a reagopabson would have

known.Harlow v. Fitzgerald457 U.S. 800, 818 (1982Yaudill v. Hollen, 431 F.3d 900, 911 (6th

10



Cir. 2005) In determining whether qualified immunity applies, courts employ apavbtesti(a)
whether “the facts alleged show the [defendant’s] conduct violated a constituignalSaucier
v. Katz, 533 U.S. 194, 201 (2001), and (b) whether the constitutional right at issue has been

“clearly established” under the laWope v. Heltsley, 128 F.3d 452, 458 (6th Cir. 199The

court may address these prongs in any order, and if the plaintiff cannot makadwithgs, the

officer is entitled to qualified immunity.Brown v. Lewis, 779 F.3d 401, 412 (6th Cir. 2015)

(citing Pearson v. Callahab55 U.S. 223, 235-36 (2009)).

The Amended Complaint doe®tallege any facts that Brewddampton or McNamara
participated inthe body cavitysearch olWiggins. Thus, the only possible claiiggins could
bring againsthem is a “failure to intervene” claim for their alleged failure to stop Crotts amisNo
from conducting the body cavity searéh:failure to intervene” claim requires a showing that the
defendant has observed or has reason to know that a constitutional violation is occurrgxg or ha

occurred.SeeJacobs v. Village of Ottawa Hill$ F. App’x 390, 395 (6th Ci001) Turner v.

Scott 119 F.3d 425, 429 (6th Cit997)(citing Anderson v. Branen, 17 F.3d 552, 557 (2d Cir.

1994)).

The Amended Complaint falls fahort of alleging facts sufficient to support an inference
that Brewey Hampton or McNamaraobserved or had reason to kndlvat an unconstitutional
body cavity search as beingperformedin the Logan’s bathroonWiggins alleges that these
officers obsergd threeevents — (a) the chanting of “nuts and butts”; (b) Norris and Crotts putting
on surgical gloves; and (c) Norris and Crotts taking Wiggins to the Logaiht®ben. There is no
specific allegation that Brewdampton or McNamardad any actual kvaedge that Norris and
Crotts intended to punch Wiggins in the face or conduct an invagdsecavity searciMoreover,

there is no factual allegation linking the chant of “nuts and butts” to those actioppased to a

11



strip searchFinally,the simple act of putting on gloves to search an alleged drug dealer cannot be
said to puthese Officerson actual notice of a body cavity search as opposadoatdown or a
strip searchyhich would have both comported with MNPD politySeeDoc. No.119-1.)In
short, he facts pleadedo not allege that Brewer, Hampton, and McNamara violated Wiggins’
constitutional rights byailing to intervene, écause there was never any indicatmthemthat a
rectal body cavity search would ocamnd, as pleaded, they hadopportunity to stop the search
when it wasoccurring® Accordingly, Brewey Hampton and McNamarare entitled to qualified
immunity. Wiggins’ objection is overruled and gexlaims will be dismissed.

D. Wiggins’ § 1983 Claim Against Dunaway

The Magistrate Judge recommended that Wiggins’ § 1983 claim a§anggtanDunaway
be dismissed because (1) there is nothing to suggest that Dunaway had any knowledge tha
search beyond a strip search would occur, (2) he was not present on the scene, and (3) did not

participate in the body cavity search. (Doc. No. 99 aR&7 Wiggins objectsWiggins argues

5 A court may consider the allegations in the complaint, exhibits attached to the iodmpla
matters of public record, and documethiat form the basis of a claim without converting the
motion into one for summary judgmefeeRealtek Indus., Inc. v. Nomura Secs., 939 F. Supp.
572, 575 n.1 (N.DOhio 1996);Hudson v. Genesee Intermediate Sch. Dist., No. 14-11939, 2015
WL 128030, at *2 (E.D. Mich. Jan. 8, 2015). Police policies and manuals qualify as matters of
public recordSeeLeisure v. City of Cincinnati, 267 F. Supp. 2d 848, 852 n.1 (S.D. Ohio 2003)
(court took judicial notice of the city’police procedure manual as a mattguudilic record in
adjudicating a motion to dismisgee alsdriebel v. City of Milwaukee, 298 F.3d 622, 631 n.2
(7th Cir. 2002) (The Milwaukee Police Department Manual “contains the rules andtieggil

duly promulgated by the chief of police . . . and published for use in the normal course of
business by the [MPD]. Thus, we may take judicial notice of any portions of the mzatueaiet
relevant to our analysis.”).

¢The Amended Complaint also includes the allegation bestet Gficers went to thdathroom

after the General Manager of Logan’s reported Wiggins’ yellirthea. By that timehowever,

the alleged search was ové&his is not, therefore, an allegation that supports a claim of failure to
interveneThere is also an allegation in the Amded @mplaint that these Officers failed to file
use of force reports. This, however, cannot form the basis for a constitutionabwidbscause
there is no constitutional right to have a use of force report filed. Jones v. Cannon, 174 F.3d
1271, 1286 (11th Cir. 1999).
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SergeanDunaway’s granting of permission for‘@more in-depth” searcltould be “police codé
for authorizing a improperbody cavity search rather than a strip seanath shatDunaway could
be held liable even though he was not present at the acen@id not participate in the search

(d.)

Under 8§ 1983, there is no respondeat superior or vicarious liaBiéggCollins v. City of

Harker Heights, Tex503 U.S. 115, 12¢1992). When suing an individual actor for constitutional

violations under § 1983, a plaintiff must demonstrate that the actor “directlyipated’ in the

alleged misconduct, at least by entaging, implicitly authorizing, approving or knowingly

acquiescing in the misconduct, if not carrying it out him&deShehee v. Luttrell199 F.3d 295,
300 (6th Cir.1999).Here, Wiggins klies onnothing more than speculation and conjectare
argung that Crotts and Norris’ absent superior, Serg&amtaway implicitly authorized or
approved of something other thanpavate strip search.Dunawayis not alleged to have
participate in chanting “nuts and butts,” nor to havbservedCrotts and Norrigut on surgical
gloves,nor to havebeenaware that Crotts miched Wiggins, nor to have been aware of anything
that actually occurred in the Logan’s bathrogBoc. No. 53 passim) Wiggins offers no factual
allegations that support dravg the reasonable inference that auiting a “more indepth”search
somehowreferencd an illegal public body cavity search as opposed to a strip search rendered
pursuant to MNPD policy.

Accordingly, because Wiggins has not pleaded facts to sugheariferencehatSergeant
Dunaway violated Wiggins’ constitutional rights, Wiggins’ objection is ovedralledthis claim

will be dismissed.
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E. Wiggins’ § 1983 Municipal Liability Claim against Metro

The Magistrate Judge recommendteatthe § 1983nunicipal liability claim against Metro
be dismissed (Doc. No. 99 at 30-3Ihe Magistrate Judge concluded

RegardingPlaintiff's allegations that Metro Govt. is liable to him for the alleged

failure to train its officers on the issue of body cavity deescand alleged failure

to properly investigate incidents of body cavity searches, Plaintifégaions are

speculative, conclusory, and limited to the single incident at issue. Plhiasff

failed to provide any welpled factual support for his asBen that any

unconstitutional body cavity search of Plaintiff was caused by municipadnous

policy, or practice. Additionally, Plaintiff fails to allege prior instances of

unconstitutional conduct demonstrating that Defendant Metro Govt. ignored a

histay of abuse and had been clearly on notice that the training in the area of body

cavity searches was deficient and likely to cause injury.

(Doc. No. 99 at 3B2 (internalcitations omitted). Wiggins objects(Doc. No. 101 at 16
11). Although not clearlgtated in his Objections, Wigginappears t@dvance threarguments
(1) Dunawaywas the “final decisionmakéwith regard to “indepth” searches; (2) Metro had a
policy to inadequately train and supervise its subordinates; and (3) Metro had a custerarde
for violating federal rights.

Section 1983 creates a federal cause of action against “[e]very persamaéocolor of
[law,] . . . subjects. . . any citizen. . . to the deprivation of any rights. . secured by the
Constitution.” 42 U.S.C. 8§ 1983. Though municipalities are “persons” within the meaning of §

1983, they “may not be sued . . . for an injury inflicted solely by [their] emplayeagents,”

Monell v. Dep't of Soc. Servs., 436 U.S. 658, §2478); they bear responsibility orfigr “their

own illegal acts,Pembaur v. City of Cincinnati, 475 U.S. 469, 4/8(1986).To raise a municipal

liability claim under § 1983Wigginsmust demonstrate thahalleged federal violation occurred

because of a municipal policy or custom. Burgess v. Fischer, 735 F.3d 462, 478 (6th Cir. 2013)

(citing Monell, 436 U.Sat694). The Sixth Circuit has explained that there areossiblevays

to demonstrate the existence of an illegal policy or custom:
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(1) the existence of an illegal officipblicy or legislative enactment;
(2) that an official with final decision making authority ratified illegal actions;
(3) the existence of a policy of inadequate training or supervision; or

(4) the existence of a custom of tolerance or acquiescetedaytl rights
violations.

Id. (citing Thomas v. City of Chattanooga, 398 F.3d 426, 429 (6th Cir. 2085jhgle decision

can constitute a policy, if that decision is made by an official who “posseraésiithority to
establish municipal policy witrespect to the action ordereBémbaur475 U.Sat480-81, which
means that his decisions are “final and unreviewable and are not constrained hyi#healicies

of superior officials.”_Miller v. Calhoun Cnty., 408 F.3d 803, 814 (6th €005) (nternal

guotation marks omitted).

As tohisfirst theory, Wigginsargues that, because Dunaway was “the final decisionmaker
with respect to ‘irdepth searchés Metro is liable for Dunaway’s failure “to require a private
area to conduct the search whetiers could supervise the actdrof CrottsandNorris. (Doc.

No. 101 at 11.While Dunaway may haviead authority over th@fficer Defendants at the scene
of Wiggins’ arrestthere is nallegationthat he hadinal, unreviewableuthority unrestrained by
senior officials,to establish MNPS policy regarding searches. Thus, the Court concludes that

Dunaway’s single decisiocould not represent the official policy of Metr8eeFlaggv. City of

Detroit, 715 F.3d 165, 174 (6th Cir. 2018urgess 735 F.3d at 479.

Wiggins’ two remaining theories of municipal liability are alsosustainable. Wiggins
asserts that Metro failed to train and supervise its subordiregtasling searches, and that Metro
had a custom of tolerance for violations as ex&ibby its failure to investigate incidents of
misconduct and failure to disciplifi&rottsandNorris. These theoriesf municipal policy require

allegations of prior instances of unconstitutional condeeg¢Miller v. Sanilac Qy., 606 F.3d 240,
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255 (6th Cir. 2010) (quoting Fisher v. Harden, 398 F.3d 837, 849 (6th Cir. 2005)) (“To establish
[a systematic failure to train], the plaintiff ‘must show prior instancasaobnstitutional conduct
demonstrating that the [municipality] hiasored a history of abuse and was clearly on notice that

the training in this particular area was deficient and likelgdause injury.””);_Nouri v. Cty. of

Oakland 615 F App’x 291, 296 (6th Cir. 2012) (dismissing a plaintiff's custofrtolerance clan

in part because the complaint did not set forth a “clear and persistent’paftenisconduct).
BecausaVNigginsfails to allegeanyfacts that support a reasonable inference of a pattern of prior
conduct, Wiggins cannaturvive a motion to dismis§eeBurgess 735 F.3d at 478\ccordingly,
Wiggins’ objectionis overruled and this claimwill be dismissed

F. Claims under T.C.A. 8§ 407-121{f) against Brewer, Hampton, McNamara,
Dunaway, and Metro

The Magistrate Judge recommended that this Court should decline to exercise
supplemental jurisdiction over these claims based upon the recommended tsinaik$aderal
claims against these Defendants. (Doc. No. 99.) Wiggins sbjgbc. No. 101 at 12.The
Supreme Court has held that “[n]eedless decisions of state law should be avoidedhbutitas
of comity and to promote justice between the parties, by procuring for thenerfosied reading

of applicable law.'United Mine Workers of Am. v. Gibh883 U.S. 715, 726 (1966).here is no

compelling reason for this Court to heaegb state law claira against Brewer, Hampton,
McNamara, or Dunaway when their federal claims have been disniiégezbver, it isespecially

inappropriate to hear thisne state lawclaim against MetroSeeSler v. Webber, 443 F. App’x

50, 53 (6th Cir. 2011fholding that a federal court should not provide a vehiclettie dawto
allow respondeat superior liability of a municipality where a federal lamda the samgrounds
is prohibited). The Court will therefore overrule Wiggins' objectinmd decline to exercise

supplemental jusdiction over these claims.
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V. SUMMARY

All claims against Defendants Brewer, Hampton, McNamara, DunandyMetrowill
be dismissednd they will be terminated from this actidrhe 8 1985 claim againsDefendants
Crotts and Norrisvill be dismissed.

The § 1983, assault and battery, and Tenn. Code Ann. 8 40-7-d2ir(f¥ against Crotts
and Norris will proceed.

V. CONCLUSION

Forthese reasons, the Court concludes that the Report and Recommendation (Doc. No. 99)

will be adopted.

The Court will enter an appropriate order.

TN WA

WAVERLY CRENSHAW J
CHIEF UNITED STATES DIST CT JUDGE
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