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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
AT NASHVILLE

JOAN ROSS WILDASIN,
Case No. 3:14-cv-02036
Plaintiff,

V. Judge Curtis L. Collier
Magistrate Judge Jeffery S. Frensley
PEGGY D. MATHES, et al.,

Defendants.

MEMORANDUM

Before the Court are Defendant Peggy Mathesiion to reconsider the Court’s ruling
on her first motion for summarjpdgment (Doc. 111) and hesecond corrected motion for
summary judgment (Doc. 151). For theasons explained below, the Court MENY these
motions.

l. BACKGROUND

This case concerns a dispute over the ancsiale of a house in Pegram, Tennessee.
Plaintiff Joan Ross Wildasin sued the admnaistr C.T.A., Peggy Mathes, for negligence as
administrator C.T.A. (Count I) and negence as legal counsel (Count II).

A. The Property

Jane Kathryn Ross was the mother of Pavh&»and Plaintiff.ln 1998, Ross executed a
will that left most of her esta to Sorace and Plaintiff in egl portions. In 2000, she assigned
her power of attorney to Plaintifin re Ross2014 WL 2999576, at *1 (Tenn. Ct. App. June 30,

2014),perm. app. denie@enn. Nov. 21, 2014).
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In 1991, Sorace had bought a small two-bedrbome on seven acres of land in Pegram,
Tennessee, for $57,400. At some point in 2004a&@oand Ross began discussing the idea of
building a larger home on Sorace’s land in Pegsanthey could live together. They signed an
informal agreement to build the home on Jul®@)5, and construction begahortly thereafter.

Id. The home was finished about a year laiy.the time they moved in, Ross had contributed
the vast majority of the consttimn costs—about $433,000 to Sorace’s $16,0d0.

Ross soon began showing signs of advardmdentia. By July 2008, her health had
deteriorated so dramatically thBtaintiff began to consider aming her into a secure assisted
living center. Since Ross had few liquid assé&twintiff asked Sace to sell the home in
Pegram. Sorace refusedld. Acting on Ross’s behalf, Plaintiff sued Sorace for unjust
enrichment.ld.

Ross died in 2010. Mathes was appointed Administrator C.T.A of her estate. Ross’s suit
against Sorace continued, with the estate subeditas the plaintiff. The case was eventually
transferred to the Seventh Circuit Court Bavidson County (the ‘jmbate court”).

On March 14, 2011, Norris & Norris PLC—igh represented Mathes at the time—
obtained a professional appraisal of the home in Pegr&eeDpc. 73-1, p. 26.) The appraisal
indicated the home had 3,553 squiaet of finished, above-grade interior space. (Doc. 30-1, pp.
5-8.) The appraisal also placed the hometanased value at $480,000. (Doc. 73-1, p. 5.)
Norris & Norris emailed a copy of the appraisal to Mathes on December 14, 2011. (Doc. 73-1,
p. 4.)

The probate court ultimately found for $&s estate and entered a $417,000 judgment
against Soraceln re Ross2014 WL 2999576, at *2. When Sorace failed to pay the judgment,

the estate bought the Pegram land at affkexuction for $325,000. (Doc. 73, ex. 2.)



B. Auctioning the Property

After Ross’s estate bought title to the landiiiiff moved to sell the land at an auction.
(Doc. 52-1.) The probate court granted thetiomoand directed Mathes to enter a listing
agreement before the sale. (Doc. 43-2, p. Mathes hired Bill Colson Auction and Realty
Company to sell the property at auction. Theieagent set out the terms of the sale: the land
would be sold within ninety days and therghase price would be made in cash, with 15%
earnest money due on the day of the sale ancethainder due on closing. (Doc. 74-5.) Robert
L. “Bobby” Colson was the auctioneer primarilyspensible for handling the sale. (Doc. 70, p.
4)

The sale was nothing new for Colson. He b@sn a licensed auctioneer and real estate
broker for thirty-five years antlas been certified by the Certified Auctioneers Institute since
1987. He also belongs to the Tennessee Austio@ommission, which helps set standards for
auctioneers’ conduct throughout the state. (B8¢.pp. 1-2.) As he put it in his deposition, he
was more than familiar with the “accepted staddaf care . . . for auctioneers in Tennessee.”
(Doc. 53, p. 2.)

Once Colson knew the address of the propéeybhegan researching the land itself. He
turned to an online subscripti service called RealTracs.net,igfhretrieves basic data about
land parcels, usually culled and aggregated fparlic records. (Doc. 70, p. 5.) He testified
that he uses this service for “[e]very sale’leéarn the dimensions of éhproperties he sells at
auction. (Doc. 77, p. 57.) On September 8, 2@dlson retrieved a property report for the
home, stating the home’s total size was “2,53Ri&g] Feet.” (Doc. 74, ex. 9, p. 1.)

The home was actually much larger than.th@n a property-taxard, the Davidson

County Tax Assessor’s Office lists the homehasing 3,573 square feef centrally-cooled,



centrally-heated space, with 2,53fuare feet of “Finished Area.(Doc. 75-5.) And the County
Clerk’'s Deed (Doc. 20)—which Plaintiff's atteeys had sent to Math in 2012—states the
home *“consist[s] of approximately 3,553 stpiafeet of living area above grade, and
approximately 2,599 square feet of livingarmelow grade.” (Doc. 74-20, p. 2.)

In his deposition, Colson testified he did not directly consujt pmblic records to
determine the size of the home. (Doc. 77, pp. 50-51, 54-55, 56.) He also admitted he did not
understand how the square foadgted on the RealTracs reparas calculated, or, at the very
least, he “hadn’t thouglabout it.” (Doc. 77, p. 56.) Still, heslied on the Redkacs report in
preparing for the auction. And he relied omsthigure to advertise for the auction, posting
several ads for a “2,500 Sq. Brick Home” in local newspapelnd online. (Doc. 53-4; Doc.
70, p. 8.)

For her part, Mathes admithie never saw the advertisememt$ore they were printed;
when asked what she typically does to ensuverdidements contain accurate information about
real estate, she concedes she “do[es]|n’'t dohamyt (Doc. 74, p. 50.) Maes also never sent
Colson a copy of the 2011 appraisal, nor did Colson ever request it. (Doc. 77, p. 36.)

C. The Auction Sale

The auction sale was scheduled for3D0a.m. on October 18, 2014. (Doc. 70, p. 7.)
About an hour before the auction began, Colsomegehe home to the public. (Doc. 70, p. 9.)
As potential buyers milled around inside the hoiegene Bulso, Jr.— Plaintiff's attorney in
this action—approached Colson and introduced himself. (Doc. 70, p. 9.) Bulso then opened a
laptop computer that displayed a copy of therdla2011 appraisal report, pointing out that the
report listed the home’s size as 3,553 sqdeee¢—not, as auction flyers had advertised, 2,500

square feet. (Doc. 70, p. 9-10.)



The auction had not yet begun. Colson, apprémnking there was still time to correct
the error, found Mathes and toldriikat “[a] dude just showed [hinan appraisal that the square
footage was 3,500.” (Doc. 77, p. 36.) He then made an announcement to the assembled bidders:
| had—yeah. | had advertised 2,500 squaet, which | took off the tax record,
but the tax record did not include the ig»s. So there’s about another 11 or 12
hundred square feet that—that are up—that—that’s upstairs there that we took off
an appraisal that one ofdtattorneys had here if anybodylike to look at it. But

there’s another about 1200—so you're lookatgprobably 3500 square feet there,
more or less.

(Doc. 77, p. 46.)

Nobody cancelled the auction after the anneament. (Doc. 70. p. 12.) Colson later
said that this was not unusual: on “more than one occasion,” he had learned new information
about a piece of property on the day it was @peinctioned, sometimes from neighbors or from
other auction attendees. (Doc. 53, p. 5.) &l& felt good about the chances of selling
Plaintiffs home. He noticethere was “a good-sized crowd” gathd at the home that morning,
including two people who had bought land at ot@ngstions Colson had worked. (Doc. 53, p. 6.)

The auction began about five minutes raftee announcement. @0. 70, p. 14.) After
taking bids for about fifteemminutes, Colson mentioned theme had been appraised for
$480,000 a few years earlier. (Doc. 70, p. 14.) ke #dld the crowd that property taxes had
assessed the home’s value at over $400,000. . (. 14.) The bidding continued for a few
more minutes. Then, after about half lmour of bidding, Colson dropped the gavel for the
highest bidder. The final sapgice was $315,000. (Doc. 70, pp. 14-15.)

D. Approving the Sale Price

Mathes filed a motion to approve the auctimmtract the next wée (Doc. 52-5, p. 1-3.)
On November 7, 2014, the parti@gpeared at a hearing befdiedge David R. Kennedy. Both

sides told Judge Kennedy there was no disputih@rbasic question of approving the contract.



Mathes stated Bulso had agreed tod‘object to the contract beg approved.” (Doc. 73-7, p. 3.)
Bulso also told Judge Kennedy approving the contrast “the better coursesince neither side
wanted the “property itself to bembroiled in litigéion.” (Doc. 73-7, p. 4.) The bankruptcy
trustee said the same thing: 8ae was conducted legallso there was noason to prevent the
high bidder from buying the home. (Doc. 73-7, p. 6.)

But the trustee also pointedit that Plaintiff,on behalf of Ross’s Estate, had bought the
home only a few months earlier for $325,000, whias “very close” to th $315,000 sale price.
(Dock. 73-7, p. 6.) The trustee then askedpé Kennedy to acknowledge that $315,000 was the
fair market value of the home. (Doc. 73-7, p. 788 pointed out that Bulso had filed a motion
in that earlier sale; in that motion, Bulsodhargued $325,000 “is conclusively presumed to be
the value of the propert (Doc. 73-7, p. 7.)

Judge Kennedy refused to confirm ti%815,000 was the home’s fair market value.
(Doc. 73-7, p. 15.) Still, he approved the sale, noting the contract set a “fair and reasonable price
based upon all of the circumstances” and36800 was a “commercially reasonable price.”
(Doc. 73-7, p. 20.)

E. Subsequent Procedural History

Plaintiff filed a negligence suit against Mathe®d Bill Colson Auction & Realty in this
Court. Judge Sharp denied Mathes’s firstiovofor summary judgment. (Doc. 90.) Mathes
then filed a motion for reconsideration (Dddll), and, with the Court’s permission, filed a
second corrected motion for summary judgmerdq(151). Plaintiff responded in opposition to
Mathes’s second corrected motion for summnjadgment (Doc. 154) and Mathes replied (Doc.
161). This case was then reassigned to the undersigned. (Doc. 174.)

Il. STANDARD OF REVIEW



Summary judgment is proper when “the movsimbws that there is no genuine dispute as
to any material fact and the movant is entitiegudgment as a matter t#fw.” Fed. R. Civ. P.
56(a). The moving party bearsetbhurden of demonstrating no gemiissue of material fact
exists. Celotex Corp. v. Catretd77 U.S. 317, 323 (1986@)pary v. Daeschnei349 F.3d 888,
897 (6th Cir. 2003). The Court should view thadence, including all reasonable inferences, in
the light most favorable to the nonmoving partylatsushita Elec. Indus. Co., Ltd. v. Zenith
Radio Corp, 475 U.S. 574, 587 (198@aYtat’| Satellite Sportsinc. v. Eliadis Inc, 253 F.3d 900,

907 (6th Cir. 2001).

lll.  ANALYSIS

Before the Court are Mathes’s motion to reconsider the Court’s ruling on her first motion
for summary judgment and Mathes’s secondreztied motion for summary judgment. The
Court will address each in turn.

A. Mathes’s Motion to Reconsider

Mathes raises two arguments in her motion to reconsider. First, Mathes argues the fair
market value of the home should e used to calculate damageghe context of an auction,
or alternatively that the auction sale price is fdie market value of the home. In either case,
Mathes argues the home sold for its proper value, and thus Plaintiff is collaterally estopped from
relitigating the issue of the home’s value bessadudge Kennedy approved the sale and found
the auction price was commercially reasonal@econd, Mathes argues Bill Colson Auction and
Realty Company was not an agent of hers, and threré¢fat entity’s acts are not attributable to
her.

Collateral estoppel prevents relitigation atfual matters that wefally considered and

decided in an earlier proceedingedwards v. Aetna Life Ins. C&90 F.2d 595, 598 (6th Cir.



1982). Under Tennessee law, collateral estoppais‘ithe same parties or their privies from
relitigating in a later proceeding legal or factusdues that were actually raised and necessarily
determined in an earlier proceedingMullins v. State294 S.W.3d 529, 534 (Tenn. 2009).

Mathes’s first argument, regarding the famarket value of th home and collateral
estoppel, does not warrant a reversal of Judge Sharp’s decision. Although Judge Sharp used the
phrase “fair market value” in his opinion (Doc. 8@ intiff's injuries would therefore equal the
difference between the home’s fair marketueaand $315,0007)), argumeover that term’s
meaning in the context of aauction does little to advancklathes’s collateral estoppel
argument. Instead, the question is whetherartchas determined that the value Plaintiff
received for her home would not have beaghbr had the home been advertised properly.

Mathes first argues Plaintiff is not entitledrexeive the fair market value of a home sold
at auction because the market conditions at planiauction are inherently different than those
present in a traditional market transactidBee BFP v. Resolution Trust Cqrp11 U.S. 531,
537-38 (1994). Thus, Mathes argues, Plaintiff is/ amititled to the fair auction value of the
home, which is what Plaintiff received, as Jutiggnedy decided the auction was commercially
reasonable.

Mathes alternatively argues the auction sale price of a home is the fair market value of
the home. Mathes citda re Excello Press, Indor the proposition that[tlhe product of a
commercially reasonable satethe fair market value,” and argues that because Judge Kennedy
found the sale was commercially reasonable fdiremarket price of the home is the amount it
sold for at auction. 890 F.2d 896, 904-05 @th 1989) (emphasis in original).

The Court sees no practical difference lestv these arguments, and does not disagree

with their legal premises. These arguments, however, assume the home was properly advertised,



which is clearly not the case here. The maftet 2,500 square foot home and the market for a
3,500 square foot home are two different markétarties interested in purchasing the home in
guestion, a 3,500 square foot home, would likedy have attended an@ion for a 2,500 square
foot home, and parties interested in puramgsi 2,500 square foot hoymneho likely would have
attended the auction, may have been discourbgdide last minute revelation that the home was
in fact 35,000 square feet. Thesu# of the auction ithis case thus hadtle bearing on either
the fair market value of the home or the aline home would have sold for at auction if
properly advertised.

Despite Judge Kennedy’s ruling that $315,00@s a commercially reasonable price,
Judge Kennedy never decided $315,80¢he price the hese would have sold for had it been
properly advertised. No court has determitieel house would not have sold for more had it
been properly advertised, and thulateral estoppetioes not apply.

With regard to Mathes’s second line of argument, that Bill Colson Auction and Realty
was not her agent, the Court also sees no rdastisturb Judge Sharp’s decision. Mathes relies
on Investor Syndicate of America, Inc. v. Allenargue Colson was andependent contractor
with regard to its physical activities and that advertising a home is a physical activity as
envisioned by the Tennessee Supreme Counviestor Syndicate279 S.W.2d 497, 501 (Tenn.
1955)!

While it is debatable whether advertising aneoconstitutes a physicattivity within the

meaning of the passage the Tennessee Supremd Quoted from the First Restatement of

1 “An agent may be one who, to distindguisim from a servant in determining the
liability of the principal, is called an indepemdecontractor. Thus, the attorney at law, the
broker, the factor, the auctioneer, and otkanilar persons employed either for a single
transaction or for a seried transactions are agts, although as to tmgihysical activities, they
are independent contractors.” 279 S.W.2d 497,(3@hn. 1955) (quoting Restatement (First) of
Agency 8 1 (1933)).



Agency, the Court need not address that particular nuanteyestor Syndicatés inapposite.
First, Investor Syndicatelid not address whethan auctioneer is an agt or an independent
contractor, as the case concelre tax dispute regarding invesnt contracts, and the court
merely quoted a passage from the First Restatement of Agency that happened to identify
auctioneers as an example. &ut, the weight of authority addi®ng whether aauctioneer is
an agent, as identified by Judge Sharp, is ¢legtran auctioneer ig) fact, an agentSee Green
v. Crye 11 S.W.2d 869, 870 (Tenn. 1928A person employed as the @ioneer at the sale of
property, real or personal, isettprimary agent of the owner.”)jindsey v. Coulter1998 WL
823125, at *3 (Tenn. Ct. App. Nov. 24, 1998yhnson v. Hayne$32 S.W.2d 561, 564-65
(Tenn. Ct. App. 1975).

For these reasons, Mathes’s motion to reconsider will be denied.

B. Mathes’s Second Corrected Motion for Summary Judgment

Mathes presents one argument for summary judgment: that she is immune from suit as an
employee of Metropolitan Nasiie and Davidson County pursuatat the Governmental Tort
Liability Act, Tenn. Code Ann. § 29-20-1@&t seq

In response, Plaintiff presents three argumeinst, that public adhinistrators such as
Mathes are exempt from the Governmental Taability Act via Tem. Code Ann. § 30-1-402;
second, that Mathes is not an employedvietropolitan Nashvilleand Davidson County, and
thus is not shielded by the Governmental Taability Act; and third, that protection under the
Governmental Tort Liability Act is waived todhextent a governmental entity possesses liability
insurance, Tenn. Code Ann. § 29-20-403, and Btk covered by liability insurance.

The Court need only address Plaintiff's firesponsive argument, as it is dispositive of
the issue. Section 30-1-402 preélses that public administratorshall, “in all things,” be

governed by the same “laws, rules, duties, @anhlties” applicable to other administrators.

10



“[Public] Administrators, guardians, and trustees, shall, in all things, be governed

by, and subject to, all the laws, rules, dsitiend penalties, prescribed by law for

the governance of other administratarsd guardians, and the management and

settlement of estates and trusts.”

Thus, even assuming Mathes is an emplayfeMetropolitan Nashvik and Davidson County
and her alleged liability insuraeadoes not remove her from the scope of the Governmental Tort
Liability Act, she is gtl subject to this lawsuivia operation of § 30-1-402.

Mathes correctly points out that “legi8tm authorizing suits agnst the state must
provide for the state’s consent imapl, clear, and unmistakable termsMullins v. State 320
S.W.3d 273, 283 (Tenn. 2010). But the Court fitlts language of § 30-1-402 is sufficiently
clear and explicit. The statute states that finhengs” public administrats shall be “subject to
. . . the laws, rules, duties, and penalties” gnibed for other administrators and guardians.
Other administrators and guardians are sulijedhe type of lawsuit at hand, and lawsuits
obviously fall within the meaning ¢hll things.” Mathes is thusot shielded from this lawsuit

by the Governmental Tort Liability Act.

For this reason, Mathes’s motiorr fummary judgment will be denied.

IV.  CONCLUSION

For the foregoing reasons, the Court MENY Defendant Peggy Mathes’s motion to

reconsider (Doc. 111) and second correatetion for summary judgment (Doc. 151).

An appropriate order shall enter.

/s/
CURTISL. COLLIER
UNITED STATES DISTRICT JUDGE
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