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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JOAN ROSS WILDASIN, )
)
Plaintiff, )
)
) Civil No. 3:14-cv-2036
V. ) JudgeSharp
)
PEGGY MATHES; )
HILAND, MATHES & )
URQUHART; AND BILL )
COLSON AUCTION & )
REALTY COMPANY )
)
Defendants. )
MEMORANDUM

This is a dispute over the aimt sale of a house in Pegraifennessee. Plaintiff Joan
Ross Wildasin sued the administrator C.T.Aedgy D. Mathes, or “Mathes”) and the auction
company that she hired (Bill Colson Auction & Rgaor “Colson”). Against Mathes, Plaintiff
brings claims for negligence as administratof.&. (Count I) and negligence as legal counsel
(Count II). Against Colson, she brings claimsnefgligence and negligea per se (Count IlI).
Both defendants have filed separate MotifamsSummary Judgmeiribocket Nos. 43, 51.)

For the following reasons, the Court will deny Mathes’s Motion on Count I, but grant her

Motion on Count Il. The Court will deny Colson’s Motion on Count .
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BACKGROUND

Except where otherwise indicatele following facts are undisputed.
I. The Property
Jane Kathryn Ross was the mother of Pash&»and Plaintiff.In 1998, Ross executed a
will that left most of he estate to Sorace and Plaintiff in equal portions2000, she assigned
her power of attorney to Plaifit In re Ross, 2014 WL 29%76, at *1 (Tenn. Ct. App. June 30,

2014), perm. app. denied (Tenn. Nov. 21, 2014).

In 1991, Sorace bought a small two-bedroormémn seven acres &nd in Pegram,
Tennessee, for $57,400. At some point in 2004a&@oand Ross began discussing the idea of
building a larger home on Sorace’s land in Pegsarthat they could live together. They signed
an informal agreement to build the homeJaly 6, 2005, and construction began shortly after
that. Id. The home was finished about a yetmrlaBy the time that they moved in, Ross had
contributed the vast majority of the ctmgtion costs—about $433,000 to Sorace’s $16,000. Id.

Ross soon began showing signs of advardszdentia. By July 2008, her health had
deteriorated so dramatically that Plaintiff bega consider moving hento a secure assisted-
living center. Since Ross had few liquid assétmintiff asked Soracéo sell the home in
Pegram. Sorace refused. Id. Acting on Rodsehalf, Plaintiff sued Sorace for unjust
enrichment._Id.

Ross died in 2010. Mathes was appointed Administrator C.T.A of her estate. Ross’s suit
against Sorace continued, with the estate suteditas the plaintiff. The case was eventually
transferred to the Seventh Circuit Count Bavidson County (the “probate court”).

On March 14, 2011, Norris & Norris PLC—whicepresented Mathes at the time—

obtained a professional appraisal of the hamPegram. (See Docket No. 73-1, p. 26.) The



appraisal indicated that the home had 3,553 sqeateof finished, above-grade interior space.
(Docket No., 30-1, pp. 5-8.) The appraisal gdexed the home’s estimated value at $480,000.
(Docket No. 73-1, p. 5.) Norris & Norris emed a copy of the ppraisal to Mathes on
December 14, 2011. (Docket No. 73-1, p. 4.)

The probate court ultimately found for Ras®state and entered a $417,000 judgment
against Sorack.In re Ross, 2014 WL 2999576, at *2. When Sorace failed to pay the judgment,
the Estate bought the landaasheriff's auction for $325,000. (Docket No. 73, ex. 2.)

Il. Auctioning the Property

After the Estate bought title to the land, Plédinnoved to sell the lad at an auction.
(Docket No. 52-1.)The probate court granted the motion airécted Mathes to enter a listing
agreement before the sale. (Docket No. 43-2, p. 1.)

Mathes hired Colson to selldtproperty at an auction. @&in agreement set out the terms
of the sale: the land would be sold within 90 dagd the purchase price would be made in cash,
with 15% earnest money due on the day of the aad the remainder paid on closing. (Docket
No. 74-5.) Robert L. “Bobby” Colson was the aianeer primarily respoiisle for handling the
sale’ (Docket No. 70, p. 4.)

The sale was nothing new for Bobby Colson. hde been a licensed auctioneer and real
estate broker for about 35 yeasd has been certified by ti@ertified Auctioneers Institute

since 1987. He also belongs to the Tessee Auctioneer Commission, which helps set

! Plaintiff also sued Sorace for a resuitimust, which the probaturt granted._In rRoss, 2014 WL 2999576, at

*1. The Court of Appeals of Tennessee reversed the probate court’s decision and found thaatéheotdst be

awarded either an award for unjust enrichment, or create a resulting trust, but the Estate could not be awarded both.”
Id. at *3. On remand, the Estate moved to set aside the clerk’'s deed memorializing the resulting trust. Id. at *2.
The probate court granted the Estate’s motion. Thisrgtace only the award famjust enrichment, which the

Court of Appeals upheld. Id. at *1.

2 To avoid confusion, the Court will refer to Bobby Colson by his full name. Defendant Bill Colson Auction &
Realty will be referred to simply as “Colson.”



standards for auctioneers’ contlticroughout the state. (Dockdb. 53, pp. 1-2.)As he put it
in his deposition, he was more than familiaith the “accepted standard of care. .. for
auctioneers in Tennessee.” (Docket No. 53, p. 2.)

Once Bobby Colson knew the address of piheperty, he began researching the land
itself. He turned to an online subscriptiomveee called RealTracs.netvhich retrieves basic
data about land parcels, usually culled and eggped from public reeds. (Docket No. 70, p.
5.) He testified that he uses this service“fejvery sale” to learn the dimensions of property
that he sells at auctior{Docket No. 77, p. 57.) On Sember 8, 2014, Bobby Colson retrieved
a property report for the home, stating that the home’s total size was “2538 Sq[uare] Feet.”
(Docket No. 74, ex. 9, p. 1.)

The home was actually much larger than .th@n a property-taxard, the Davidson
County Tax Assessor’s Office lists the homehasing 3,573 square feef centrally-cooled,
centrally-heated space, with 2,538 sguieet of “Finished Area.”(Docket No. 75-5.) And the
County’s Clerk’'s Deed (Docket N 20)—which Plaintiff's attoreys had sent to Mathes in
2012—states that the home “consist[s] of appr@tely 3,553 square feet of living area above
grade, and approximately 2,599 square fedivofg area below grade.” (Docket No. 74-20, p.
2.)

In his deposition, Bobby Colsotestified that he did not dictly consult any public
records to determine the size of the hom®ocket No. 77, pp. 50-51, 54-55, 56.) He also
admitted that he did not understand how the sxjf@otage listed on the RealTracs report was
calculated, or, at the very least, he “hadn’t tifduabout it.” (Docket No. 77, p. 56.) Still, he

relied on the RealTracs report in preparing fordhetion sale. And helred on this figure to



advertise for the auction, posting several ads for a “2500 Sq. Ft. Brick Home” in local
newspapers and online. (Dochkét. 53-4; Docket No. 70, p. 8.)

For her part, Mathes admits that she never saw the advertisements before they were
printed; when asked what she typically doesetsure that advertisements contain accurate
information about real estate,eshoncedes that she “do[es]d& anything.” (Docket No. 74, p.

50.) Mathes also never sent Colson a copy ®2Mil1l appraisal, nor did {Son ever request it.
(Docket No. 77, p. 36.)
Ill. The Auction Sale

The auction sale was scheduled for 10:30 8iMOctober 18, 2014(Docket No. 70, p.

7.) About an hour before the auction beg8obby Colson opened the home to the public.
(Docket No. 70, p. 9.) As potential buyers milled around inside the home, Eugene Bulso, Jr.—
Plaintiff's attorney in this action—approachBabby Colson and introduced himself. (Docket

No. 70, p. 9.) Bulso then opened a laptop comptliat displayed aopy of the March 2011
appraisal report, pointing outahthe report listed the home’gsias 3,553 square feet—not, as
auction flyers had advertised, 2,5@fuare feet. (Docket No. 70, p. 9-10.)

The auction had not yet begun. Bobby Cols@paaently thinking there was still time to
correct the error, found Mathes atotd her that “[a] dude just shaa [him] an appraisal that the
square footage was 3,500.” (Docket No. 77, p. 36.) He then made an announcement to the
assembled biddefs:

| had—yeah. | had advertised 2500 gguieet, which | took off the tax

record, but the tax record did not inclutie upstairs. So there’s about another 11

or 12 hundred square feet that—that are up—that—that's upstairs there that we

took off an appraisal that one of the atieys had here ifrybody’d like to look at

it. But there’s another about 1200—gou’re looking at probably 3500 square
feet there, more or less.

3 A recording of that announcement was played and transcribed at Bobby Colson’s deposition.
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(Docket No. 77, p. 46.)

Nobody cancelled the auction after the anneament. (Docket No. 70. p. 12.) Bobby
Colson later said that this was not unusual:roore than one occasion,” he had learned new
information about a piece of property on the daat it was being auctioned, sometimes from
neighbors or from other auction attendeesodf2t No. 53, p. 5.) He also felt good about the
chances of selling Plaintiff's home. He notidbdt there was “a good-sizedowd” gathered at
the home that morning, including two people wiaal bought land at other auctions that Bobby
Colson had worked. (Docket No. 53, p. 6.)

The auction began about five minutes aftee announcement. (Docket No. 70, p. 14.)
After taking bids for about fifteen minuteBpbby Colson mentioned that the home had been
appraised for $480,000 a few yearsiearl (Docket No. 70p. 14.) He also told the crowd that
property taxes had assessed the home’'svailover $400,000. (Docket No. 70, p. 14.) The
bidding continued for a few more minutes. enh after about hatin hour of bidding, Bobby
Colson dropped the gavel for the highest bidd€he final sale price was $315,000. (Docket
No. 70, pp. 14-15))

IV. Approving the Sale Price

Mathes filed a Motion to Approve the auctioontract the next wée (Docket No. 52-5,

p. 1-3.) On November 7, 2014, the partieseappd at a hearing foee Judge David R.
Kennedy. Both sides told Judge Kennedy thare was no dispute on the basic question of
approving the contract. Mathes stated that Bhksh agreed not to “objetd the contract being
approved.” (Docket No. 73-7, B.) And Bulso also toldutige Kennedy that approving the
contract was “the better coursesjhce neither side wanted the dperty itself to be embroiled in

litigation.” (Docket No. 73-7, p. 4.) The bankrupteystee said the same thing: the sale was



conducted legally, so there was remason to prevent the high bidder from buying the home.
(Docket No. 73-7, p. 6.)

But the trustee also pointedtahat Plaintiff, on behalbéf Ross’s Estate, had bought the
home only a few months earlier for $325,000, whias “very close” to th $315,000 sale price.
(Docket No. 73-7, p. 6.) The trustee thesked Judge Kennedy to acknowledge that $315,000
was the fair market value of the home. (Dddke. 73-7, p. 7-8.) He pointed out that Bulso had
filed a motion in that earlier sale; inath motion, Bulso had argued that $325,000 “is
conclusively presumed to be the valudgha property.” (Docket No. 73-7, p. 7.)

Judge Kennedy refused to confirm that $808, was the home’s fair market value.
(Docket No. 73-7, p. 15.) Still, he approved théesaoting that the contract set a “fair and
reasonable price based upondllithe circumstances” andah$315,000 was a “commercially
reasonable price.” (Docket No. 73-7, p. 20.)

This action followed.

LEGAL STANDARD

Summary judgment “is apppriate only where ‘the phdings, the discovery and
disclosure materials on file, arahy affidavits show that therie no genuine mue as to any
material fact and that the movanteastitled to judgment as a matter of law.” Whitfield v.
Tenn., 639 F.3d 253, 258 (6thrC2011) (quoting Fed. R. Civ. B6(c)). A genuingssue exists
“if the evidence is such that a reasonable gowuld return a verdict for the nonmoving party.”

Anderson v. Liberty Lobby, 477 U.S. 242, 248 (1986) court’s functon at the summary-

judgment stage is simply to “determine whettiere is a genuinasue for trial.” _Idat 249. In

doing so, a court must draw “aétasonable inferences in favortbé nonmoving party.”_Shreve



v. Franklin Cty., Ohio, 743 F.3d 126, 132 (6th (A0Q14) See Matsushita Elec. Indus. Co. v.

Zenith Radio Corp., 475 U.S. 574, 587 (1986).

ANALYSIS
I. Collateral Estoppel

Both Defendants argue that Plaintiff is catlatlly estopped from arguing that the home’s
value is greater than $315,000. (See Docket M, 4—7, Docket 59, p. 8.) They point to the
probate court's November 24, 2014 Order apprguhe home’s sale, in which Judge Kennedy
wrote that the price was a “faand reasonable price based ujdinof the circumstances” and
“‘commercially reasonable.” (Docket No. 44,5.Docket No. 52-6, p. 1.) Defendants argue
that, because the Order constituted a decisiclo &galue of the propeytwhen it was sold at
auction,” Plaintiff is barred from proving thatetthome is worth more than its auction price.
(Docket No. 44, p. 6-7.) Defendants note that gfuisstion could be dispositive of Plaintiff's
entire case: “[S]ince Plaintiff isollaterally estopped from chaing a different value from the
auction price,” Mathes writes, “Plaintiff cannotope damages as a matter of law.” (Docket No.
44,p.7.)

Collateral estoppel prevents tajation of factual matters thatere fully considered and

decided in an earlier proceeding. See, &dwards v. Aetna Life Ins. Co., 690 F.2d 595, 598

(6th Cir. 1982). Under Tennessee laugllateral estoppel “bars tlsame parties or their privies
from relitigating in a later praeding legal or factual issuesathwere actually raised and

necessarily determined in aarlier proceeding.”_Mullins \State, 294 S.W.3d 529, 534 (Tenn.

2009). The party that argues for etdiral estoppel must show that (1) the issue to be precluded

* When deciding whether to give preclusive effect toatestourt ruling, the Full Faitand Credit Act, 28 U.S.C.

§ 1738, requires a federal court to give the prior adjudication the same preclusive effect it would have waer the |
of the state whose court issued the judgment. _See Migra v. Warren City Sch. Dist. Bd. of Educ., 465 U.S. 75, 81
(1984); Stemler v. Florence, 350 F.3d 578, 586 (6th Cir. 2003).
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is identical to anssue decided in an earliproceeding, (2) the issuelbe precluded was actually
raised, litigated, and decided on the meritgha earlier proceeding, (3) the judgment in the
earlier proceeding has become final, (4) theypagainst whom collateka&stoppel is asserted
was a party or is in privity witla party to the earligproceeding to conteshe issue now sought

to be precluded. Gibson v. Trabg§ S.W.3d 103, 118 (Tenn. 2001).

Plaintiff argues that Defendants have notistad the first colhteral-estoppel factor,
which requires that the issue already litigateddentical to the issue now before the court.
Specifically, Plaintiff argues that Judge Kennedy meuted on the home’s fair market value, so
that issue has not been precluded by tlobge court’'s November 24 Order.

The Court agrees. Plaintiff's negligencegamnent is straightfovard: If Colson had
properly advertised the home, ibuld have sold for its fair maek value, which was more than
its $315,000 contract price. Plaintiff's injurie®uld therefore equal the difference between the

home'’s fair market value and $315,000. Faeer v. Benson, 672 S.W.2d 752, 754-55 (Tenn.

1984) (“[T]he proper measure of damages . . . iea estate transaction is. .. the difference
between the contract price and the fair marketevaliuthe property at the time of the breach.”).

See also Simmons v. City of Murfreesbo?2®09 WL 4723369, at *5 (Ta. Ct. App. Dec. 9,

2009) (finding that, in real-estate suit, “the amare of damages is the same under either a
negligence or breach of contrattteory.”). Thus, Plaintiffsare collaterallyestopped from
proving damages if the probate court made a fackermination as to the home’s fair market
value at the time of the sale. See Mullins, ZW.3d at 535 (collateral estoppel applies only
when identical issues are raised in prior proceeding and case at bar).

But the probate court never ruled on the home’s fair market value. Its November 24,

2014 Order said only that $315®m0vas “a commercially reasable price” and a “fair and



reasonable price based on alk tbircumstances.” (DocketdN 52-6, p. 1.) Judge Kennedy
carefully chose his words to assure the parties that the Order would not constitute a ruling on the
home'’s fair market value. He saidrasich during the November 6, 2014 hearing:
| don’t know that I've ever made a ruling that something was sold for its
fair market value. That’s not the way this Court has historically made these kind
of rulings. . .. The question usually is: tles contract—is this price a fair and
reasonable price under all the circumstances?  Sometimes. .. this trial

court. .. has said, “It appears to tlmurt that this is for a commercially
reasonable price.”

(Docket No. 73-7, pp. 14-15.)

He continued, assuring Bulso that he vdonbt “use[] the words ‘fair market valué,’
and telling the parties that leas “not going to say that.(Docket No. 73-7, pp. 14-15.) And
throughout the hearing, he reminded the partieat the probate court’s role was limited to
approving the particular contracot sale before it—not, as BeEndants argue, to determine the
fair market value of the home. (See Docket No. 73-7.)

Put simply, the probate cowstdecision had nothing to do withe fair market value of
the home. And Defendants have offered mghio suggest that miling on a “commercially
reasonable” contract price for arhe is actually the same as a determination of the home’s fair
market value. At best, the two issues sharg brdad similarities, and mere similarity between

two factual issues is not enoughttigger collateral ésppel. _Bige v. City of Etowah, 2014 WL

6888857, at *8 (Tenn. Ct. App. Dec. 4, 2014) (findihgt collateral estoppel does not bar
litigation of an issue when “the issueddye the [court] and the [prior court] asemilar but not
identical” (emphasis added)).

Defendants have not shown that the probatgetcoade a ruling on the issue that will be
litigated in this case—the home’s fair markvalue on October 18, 2014. That showing is

required for their collateral estoppel defenddullins, 294 S.W.3d at 535 (finding that a party

10



asserting collateral egipel has burden of establishing aggiel elements). Plaintiff is not
collaterally estopped from offeringroof on the fair market value of the home at the time of the
auction.
Il. Plaintiff's Negligence & Negligence Per Se Claims

Mathes and Colson argue that they aretledtito summary judgment on Plaintiff's
negligence claims.

To prevail in a negligence aeti, a plaintiff must show fivelements: (1) a duty of care
owed by defendant to plaintiff2) conduct below the applicableastlard of care that amounts to
a breach of that duty; (3) an injury or loss) ¢ause in fact; and (5) gximate, or legal cause.

Giggers v. Memphis Hous. Aut 277 S.W.3d 359, 364 (Tenn. 2009).

To recover on a theory of niggence per se, an injured plaintiff must show that (1) the
defendant violated a law that imposes a duty or prohibits some conduct for the benefit of the
public; (2) the plaintiff was within the class ofrpens intended to benefit from the law; and (3)
the defendant’s negligence was ftreximate cause of the plaifits injury. See_Cook ex rel.

Uithoven v. Spinnaker’s of Rivergate, In878 S.W.2d 934, 937 (Tenn. 1994); Smith v. Owen,

841 S.W.2d 828, 831 (Tenn. Ct. App. 1992).

® As the forum state, Tennessee ckedf-law principles determine which state’s law should be applied. See
Maxwell v. Stanley Works, 2006 WL 1967012, at *6 (M.D. Tenn. 2006). This means that the Court should apply
“the law of the state with the most significant relationship to the occurrence and the pédtieBecause Plaintiff's

alleged injuries occurred in Tennessee, and both Defendants are citizens of Tennessee, see generally Docket No. 30,
Tennessee law should apply. Id.
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A. Count I: Negligence as Admistrator C.T.A. (Mathes)

Mathes makes two arguments for the Cdargrant summary judgent on Plaintiff's
negligence-as-administrator-C.T.A. claim. Fisgdte argues that she istrnwcariously liable for
Colson’s conduct because it was Higes an independent contractédmd second, shargues that
she breached no duty of care to Pl#intThe Court rejects both arguments.

1. Vicarious Liability

Mathes argues that, as a matter of law, sheaiabe held liable for Colson’s negligence.
(Docket No. 44, p. 10.) She notibsit she merely “provided Cals with the address” and “did
not tell Colson how to run the auction,” whi@lson “was a distinct business” and “did the
work without . . . [Mathes’s] supervision."(Docket No. 44, p. 11-12.)All of this, Mathes
argues, shows that Colson was hired as “an indepéodatractor,” rather than “an agent of Ms.
Mathes.” (Docket No. 44, p. 10.)

The Court disagrees. Mathes correctly pointstioat a “principal isgenerally not liable

for the tortious acts of an ingendent contractor.” Borernx.erel Boren v. Weeks, 251 S.W.3d

426, 432 (Tenn. 2008). But under Tennessee law, an auctioneer hired to sell land at a public
auction is not considered andependent contractor; instead, thectioneer acts as the seller's
agent. _Green v. Crye, 11 S.W.2d 869, 870 (Té&ea8) (“A person employed as the auctioneer
at the sale of property, rear personal, is primarily the agent of the owner.”); Lindsey v.

Coulter, 1998 WL 823125, at *3 (Tenn..Gipp. Nov. 24, 1998); Johnson v. Haynes, 532

S.W.2d 561, 564-65 (Tenn. Ct. App. 1975) (“An amutier employed to Bdand at a public
auction is primarily the agent of the seller.”).
Since Colson was Mathes’s agent, Matmeay still be held \gariously liable for

Colson’s tortious conduct.  Tennessee’s courts have long held that “a principal may be
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vicariously liable for the negligent acts of iégent when the acts awethin the actual or

apparent scope of the agent’s authority.” slire v. Methodist Healthcare-Memphis Hosps.,

325 S.W.3d 98, 105 (Tenn. 2010). See also, e.g.,VCbKA. Primary & Urgent Care Clinic,

313 S.W.3d 240, 251 (Tenn. 2010); V.L. Nicholsan @ Transcon Inv. & Fin. Ltd. 595 S.W.2d

474, 483 (Tenn. 1980); Ohio Life Ins. & Tr. Ga.Merchs. Tr. Co., 30 Tenn. (11 Hum.) 1, 20

(Tenn. 1850).
A jury could determine that Colson acted within the scope of its authority when it

prepared for and conducted thection. See Bd. of Dirs. of Citgf Harriman Sch. Dist. v. Sw.

Petroleum Corp., 757 S.W.2d 669, 673 (Tenn. Ap. 1988) (“[The] scope of an agent’'s
authority under [an] agency [is a] fact determination.”). @geeement between the Mathes and
Colson set out the auctioneer’s responsibilitesselling the land, and Mathes freely admitted
that she knew that Bobby Colson would be pesfigroverseeing the salgDocket No. 70, p. 4;
Docket No. 74-5.) Moreover, Mathes concedbdt she was completely comfortable with
Bobby Colson handling the background research erptbperty. In her gmsition, she stated
that she provided Colson with only the home’s addrand “[tlhe name tfie estate” before the
sale. (Docket No. 74, p. 49.) She also dthdithat she usually gave Bobby Colson wide
leeway to prepare for the auction as he saw fé:“bliire[d] them to do th job, they do the job.”
(Docket No. 74, p. 50.)

Taken in the light most favorable to Plaifjtthese facts could support a conclusion that
Mathes was vicariously liable for any tort that Colson might have committed in conducting the

auction. Accordingly, Mines’s argument fails.
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2. Plaintiff's Prima Facie Case

Mathes also argues that she@ directly liable fo negligence as administrator C.T.A. of
the estate. She maintains that she fulfilled hgalleluty by “hiring a qualified auctioneer and,
when the property was bid [on], asking thekate court for and ofining approval of the
contract of sale.” (Docket No. 44, p. 13.) These facts, she contowedusively “establish
that she acted as a reasonably diligent, pruaedtcautious administratavould.” (Docket No.
44, p. 14.)

The Court disagrees. Tennessee courts baveut a clear legal standard for Mathes’s

performance as administrator C.T.A. She qoed a fiduciary positin, Mason v. Pearson, 668

S.w.2d 656, 663 (Tenn. Ct. App. 1984)nd was expected to deal with the estate and its

beneficiaries in the utmost good faith. BakeBaker, 142 S.W.2d 737, 750 (Tenn. 1940). Like

all fiduciaries, she was required to exercise #ame degree of diligence and caution that

reasonably prudent business persgasld employ in the management of their own affairs. In re

Estate of Cuneo, 475 S.W.2d 672, 676 (Tenn. 1971).

A jury could find that Mathés conduct as administrator lfeshort of this standard.
Mathes claimed in her deposition that she festrned about the home’s true size when Bobby
Colson made his announcement at the auctioBanber 18, 2014. (Docket No. 74, p. 52.) But
the record shows that Norris & Norris sentths a copy of the home’s appraisal in December
2011, nearly three years beforee thuction took place. (Dket No. 73-1, pp. 4-26.) That
appraisal, as Plaintiff notes, indicates tha bHome includes 3,553 square feet of above-grade
living area. (Docket No. 73-1, p.)9From these facts, a jury gfit reasonably find that Mathes
failed to perform basic background reseaocththe home—including reading her own files—

before the auction. The jury could also deciddg Mathes did not meet her duty when she failed

14



to oversee Bobby Colson’s work before the munct Either conclusiomnvould support a finding

that Mathes was negligent in serving as thet@stadministrator. _See McFarlin v. McFarlin,

785 S.wW.2d 367, 371-72 (Tenn. 1989) (finding thatadministrator was negligent through
“inattentiveness” to estate’s tax obligats and through overreliance on an accountant).

A jury might come to the same conclusion wiispect to the sale itself. Mathes never
attempted to stop the auction after she learnatlittte home’s size was incorrectly advertised.
(See Docket No. 74, pp. 52-53.) And she admds thiter the home was sold, she gave little
thought to the advertising mistake all, claiming that she “didhthink [the mistake] made a
difference” in the sale, sincsquare footage means nothing(Docket No. 74, pp. 54-55, 61.)
And after the sale was finalized, she filedtimos to approve a $315,0G&le price, despite
having professional appraisals showing thathtbe was worth $165,000 more than that. (See
Docket No. 73-1, p. 9.)

Any of these choices might strike a jurorl@sgy, incompetent, agxcessively hasty. And
each choice could support a finding that Mathésl not act with the same diligence that
reasonably prudent [people] wouldve used in #hconduct of their own affairs.” McFarlin, 785
S.W.2d at 372. Mathes’s Motias denied as to Count |.

B. Count II: Negligence as Legal Counsel (Mathes)

Mathes argues that Plaintiff's negligencaims require expert testimony because “an
attorney’s conduct regarding tlagministration of a probate estate is not within the common
knowledge of laymen.” (Docket No. 44, p. 8.)

The Court agrees.Tennessee courts generally assume that the average layperson is ill
equipped to decide whether an attorney’s dumh meets the applicable standard of care.

Cleckner v. Dale, 719 S.W.2d 535, 540 (Te@h. App. 1986), abrogated on other grounds,
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Chapman v. Bearfield, 207 S.W.3@6 (Tenn. 2006) (“Whether lawyer’s conduct meets the

applicable professional standasdgenerally believed to beeyond the common knowledge of
laypersons.”). Those courts hawsually held that “cases of legal malpractice cannot be decided
without expert proof regardingehapplicable standard of caaad whether the lawyer’s conduct

complies with this standard.” Id. Sesale.qg., Strong v. Baker, 2008 WL 859086, at *7 (Tenn.

Ct. App. Mar. 31, 2008) (“It is well-settledviathat, in a legal malpractice action, expert
testimony is required to establish negligence and proximate cause.”) (internal quotation marks
omitted).

This rule has exceptions. An expert'sti@®ny is not needed fii cases involving clear
and palpable negligence3trong, 2008 WL 859086, at *7 (quiog Rose v. Welch, 115 S.W.3d
478, 484 (Tenn. Ct. App. 2003)). In such cases, the average juror ognirecan attorney’s
failure to abide by professional standards of t@®ause the attorney’s mistakes are glaring and

obvious. For instance, in Sweat v. Abehyat1993 WL 273892, at *4 (Tenn. Ct. App. July 22,

1993), the Tennessee Court of Appeadld that no expert testimony was needed when a lawyer

“fail[ed] to show up for the trial he [was] retainemlhandle.” And in Gray v. Boyle Investment

Company, 803 S.W.2d 678 (Tenn. Ct. App. 1996 court held that expert testimony was
unnecessary when an attorney failed to advigkestate purchasers af impending foreclosure
on a piece of property that they had bought.

The alleged negligence in this case is not geatextreme. Plaintiff merely argues that
Mathes breached her professional standafdcare by failing to esure that Colson’s
advertisements included correct information abthet home: she allegebat Mathes “falsely
advertised the square footage of the propfahd] knew that the property had been falsely

advertised, yet allowed the auction sale totiome.” (Docket No. 66, p. 9.) Even if true,
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Mathes’s conduct would fall short of the alldgenalpractice in_Sweat or Gray, in which

attorneys either abandoned clients at cilustages of their representation or knowingly
misrepresented a risk to their clientSee Sweat, 1993 WL 273892,*4t Gray, 803 S.W.2d at
678. As those two cases illustrate, there is @nfyarrow exception” tahe general rule that

requires expert testimony for legal malpracticaimbk. _Nelson v. Michael D. Ponce & Assocs.,

2015 WL 867117, at *6 (Tenn. Ct. App. 2015). Andirgle unwise decisioduring the course
of an attorney’s representation is usually not enough to excuse a plaintiff from presenting expert

testimony on the applicable standard of careattwrneys._See, e.qg., 8fock v. Halprin, 2006

WL 2346003, at 9 (M.D. Tenn. Aug. 11, 2008)elson, 2015 WL 867117, at *6 (finding no
“clear and palpable” negligence an attorney’s fdure to respond t@a motion for summary
judgment);_Strong, 2008 WL 859088t *7 (“[A]bsent evidence obbvious negligence, expert
evidence is required.”).

Though Mathes’s conduct, if true, might strike average layperson lass than diligent,
it hardly rises to the level of such an “extremeeffl of negligence as to dispense with the need
for expert testimony altogether. Strong, 2008 WL 859086, at *7. The Court will grant Mathes’s
Motion on Count II.

C. Count Ill: Negligence and Negligence Per Se (Colson)

1. Negligence

Colson argues that Plaintiff's failure tolsuit expert testimony keeps her from showing
that Colson violated the standard of care forianeers in Tennessee, sin“the standard of care
for a licensed auctioneer in this case must be established with the aid of expert testimony.”
(Docket No. 59, p. 15.) In support of this argmteColson maintains that auctioneering—like

law, medicine, architecture, or other techhipeofessions—‘requires glls, experience, and
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knowledge [that] the average jurdoes not have.” (Docket N&9, p. 19.) In light of this
expertise, Colson concludes, “expert testimonyeiguired” for Plaintiff's negligence claim.
(Docket No. 59, p. 19.)

The Court disagrees. The mere availabidifyexpert proof does not mean that a court

must use it._Miller v. Willbanks, 8 S.W.3d 6Gt,615 (Tenn. 1999). Instead, “expert testimony

is necessary only when the subject of exanamatequires knowledge or experience that person
lacking special skills do not have and that catmgobbtained from ordinary witnesses.” Id. See

also, e.g., Lawrence Cty. Bank v. Riddle, 8W.2d 735, 737 (Tenn. 1981)f the jury can

understand a subject without expert testimony, tharexpert witness is not necessary.” Id.

A few skilled professions almost always require expert testimony to establish
professional standards of care. Tennessee cowddlyubold that a “lawyes standard of care,
except in the most extreme cases, shoulgroged using expert $mony.” Cleckner, 719

S.w.2d at 540. The same is true for physicigas, Williams v. Baptist Memorial Hospital, 193

S.W.3d 545, 553, and architects, MantinSizemore, 78 S.W.3d 249, 268—-69 (Tenn. 2001).

Courts have held that, in som@gcumstances, other professiaesjuire expert testimony. See,

e.q., Walker v. Arrow Exterminators, 1nc1999 WL 722639 (Tenn. Ct. App. Sept. 17, 1999)

(requiring expert t&imony for standard of camncerning pest-control gpialists). But courts
do not routinely call for expert testimony in negligence claims against auctioneers. In fact,

Tennessee courts have come to the exact oppomitclusion. In Lindsey v. Coulter, 1998 WL

823125, at *6 (Tenn. Ct. App. 1998), the Tenne<3eert of Appeals @nsidered a summary-
judgment motion involving an auctioneer'deged negligence. Though neither party had
submitted expert testimony, the court found that “a jury could reasonably conclude that [the

auctioneer] was negligent” in promirng the auction sale. Id. at *6.
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The same is true here. Colson has not shamy reason for the Court to assume that a
jury would need an expert to understand thentlagainst Colson. Plaintiff is not required to
produce expert testimony on the standard of caradictioneers, so she is not precluded from
making out a prima facie negligence claim against Cdison.

2. Negligence Per Se

The doctrine of negligence per se is fynestablished in Tennessee law. Cook, 878
S.w.2d at 937. A plaintiff may lmg a negligence per se claim by showing that a defendant has
violated a statue or regulation that prescribes the standaahdtict for a reasonable person in
specific circumstancesd.t Smith, 841 S.W.2d at 831.

Here, Plaintiff argues that Colson has aield the standard of care for auction
advertisements, which is set out in Rule 160-0Rof the Tennessee Alioneer Commission.
The Rule provides that

“false, deceptive, misleading and wihful advertising is expressly
prohibited. Any advertisement or adveirtg shall be deemed to be false,
deceptive, misleading or untruthful, if it: . (a) contains a misrepresentation of

foct Tenn. Comp. R. & Regs. 160-01.20(2).

Colson argues that Plainti$f’'negligence per se claim shibide dismissed because “the
rules and regulations of the Tennessee Auctio@eenmission do not establish a private right of

action against auctioneers” and were never fidézgl for the purpose of establishing a standard

for civil liability in a courtof law.” (Docket No. 59, p. 12.)

® Colson also argues that “Plaintiff canrestablish that Colson violated theceptable standard of care for licensed
auctioneers in Tennessee.” (Docket N6, p. 10.) Specifically, he consthat “an auctioneer has no duty to
measure a home” before an auction, so Colson was not negligent in failing to learn the home’s true size. (Docket
No. 59, p. 10.) But Colson cites no legal authority to support his contention that this is, in fact, the duty of care for
auctioneers. Instead, he relies on a single affidavit iiiliam “Bear” Stephenson, an auctioneer and real estate
professional. This is not enough to warrant summary judgment. Celotex Corpreit, @a7 U.S. 317, 323 (1986)

(“[A] party seeking summary judgment always bears the Inmiésponsibility of informing the district court of the

basis for its motion.”).
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However, negligence per se does not amplly to regulations thdtestablish a private

right of action,” as Colson suggests. (Docket No. 59, p. 12.) See United Inventory Servs., Inc. v.

Tupperware Brands Corp., 2010 WL 1009978*4at(E.D. Tenn. Mar. 15, 2010) (“[Under

Tennessee state law, tlhere are instances ewhesstatutory violatiormay give rise to a
negligence per se claim even where no private wflaction exists.”). Rather, a plaintiff may
bring a negligence per se claim when he showsalistfendant violated statute, ordinance, or
regulation that imposes a duty for the beneffithe public. _See Cook, 878 S.W.2d at 937 (“The
standard of conduct expected afreasonable person may peescribed in a statute and,
consequently, a violation of the statute maylbemed to be negligence per se.”).

Colson’s second argument is also unavailin@olson also argues that, because Bobby
Colson corrected the inaccuraaglvertisements in an announear at the auction, Colson
complied with Rule 160-01.20. upport of this argument, Cols@oints to several cases in
which a court has noted that “announcements noadine date of auction take precedence over
prior advertising.” (Docket Nd69, p. 14.) But none of thoseses construe the Rules of the
Auctioneering Commission. Moreover, each citeceaamncerns an auctioneer’s power to accept
or reject bids, not the auctieer’s duty to provide correct information on advertisements. It
would be improper to find that Plaintiff’'s negligce per se claim is foreclosed based on cases
that bear little relevance to this dispute.

In short, Colson has not shown why it istided to judgment as a matter of law on

Plaintiff's negligence per seams. Accordingly, it may noprevail on summary judgment.

FeD. R. Civ. P. 56(c);_See, e.qg., Celotex Corp. v. €afrd77 U.S. 317, 323 (1986) (“[A] party
seeking summary judgment alwdysars the initial rggonsibility of informing the district court

of the basis for its motion.”).
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3. Damages

Finally, Colson argues that Plaintiff canrmiove damages on either of her Count Il
claims because she has failed to show trahttime was worth more than $315,000 at the time
of the auction. Colson devotes most of théxtion to an expert report prepared by Russell
Parrish and Curtis Hopper, twoaleestate appraisers. Thapoet, Colson argues, shows that
court-ordered auction salesuadly fetch far lower priceghan open-market sales.

But how does this show that Colson is entite summary judgment?fter all, Plaintiff
submitted a professional appraisal estimatinghttrae’s value at $480,000, and Plaintiff's claim
for damages is largely based on that apprai€aee Docket No. 30, pp. 3, 7, 9, 10; Docket Nos.
66, 67, 73-1.) Colson tries to imply that it igidad to summary judgment because it offers the
opinions of expert witnesses, kaparty is not entitled to sunary judgment merely because it

offers expert testimony. See United State€alderon, 2007 WL 2913874, at *2 (6th Cir. Oct.

3, 2007) (“Expert testimony, even if uncontradictedyrba believed in its entirety, in part, or

not at all.”); Dawahare v. Spencer, 210 F.3d 6%h @ir. 2000). And if Colson is suggesting

that its experts’ report is simply morpersuasive than Plaintiffs evidence, Colson
misunderstands the purpose of summary judgmanthe summary judgnm stage, the Court’s
“function is not . . . to weigh the evidence andedaine the truth of the matter but to determine
whether there is genuineissue for trial.” Anderson, 477 U.S. at 249 (emphasis added).

In the end, this is not a complicated quasti Colson’s brief has pointed out that the
parties disagree about the home’s valu®©atober 2014. In doing so, Colson has given the
Court an excellent reasaa deny the Motion._Cf. #b. R. Civ. P. 56(a) (“The court shall grant
summary judgment if the movant shows that themo genuine dispute as to any material fact

and the movant is entitled todgment as a matter of law.”).
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CONCLUSION
For the foregoing reasons, the Court DENM&hes’s Motion on Count I, but GRANTS

her Motion on Count Il. The CouttENIES Colson’s Motion on Count Ill.

‘/4@; Hﬂm\\o

KEVINH. SHARP  \
UNITED STATES DISTRICT JUDGE
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