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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JOSEPH LAMONT JOHNSON,
Petitioner,

NO. 3:14-cv-02305
CHIEF JUDGE CRENSHAW

V.

KEVIN GENOVESE, Warden,!

N N N N N N N N N

Respondent.

MEMORANDUM OPINION

Petitioner Joseph Lamont Johnson was convicted by a jury of two counts of aggravated
robbery, one count of aggravated assault, and one count of felony evading arrest and ismgw servi
a fifty-four-year sentence imposed by the Davidson County Criminal Court on March 3, 2005.
(Doc. No. 131, PagelD# 131275-78.) Johnson filed this habeas corpus action under 28 U.S.C. §
2254 on November 26, 2014. (Doc. No. 1.) Respondent has answered Johnson'’s petition (Doc.
No. 14) and filed the state court record (Doc. No. 13). After Johnson’s counsel moved to withdraw
(Doc. No. 17), this Court appointed the Office of the Federal Public Defender for theeMiddl
District of Tennessee to represent Johnson (Doc. No. 23). On January 12, 2017, Johnson filed a

reply to Respondent’s answer to his petition. (Doc. No. 30.) Respondent does not dispute that

tWhen Johnson filed this petition, he was incarcerated at the Northeast Cortectoraex,
where Gerald McAllister was Warden. (Doc. No. 1, PagelD# 3.) Johnson is now intenlcatr
the Turney Center Industrial Complex. (Doc. No. 8, PagelD# 120 nHe)f&deral habeas statute
straightforwardly provides that the proper respondent to a habeas petitlem pgrson who has
custody over [the petitionet]. Rumsfeld v. Padilla542 U.S. 426, 434 (20D4quoting 28 U.S.C.

§ 2242). Accordingly, the Clerk @ourt isSDIRECTED to substitut&Kevin Genovese, the warden
of the Turney Center Industrial Complex, as the proper respondent in this procEedirig. Civ.
P. 25(d);_Lane v. Butler, 133 F. Supp. 3d 888, 889 n.1 (E.D. Ky. 2015).
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Johnson'’s petition is timely and that this is his first habeas petition retetieid tonviction. (Doc.
No. 14, PagelD# 1299.)

Johnson requests an evidentiary hearing on the issues raised in his petition. (Doc. No. 1,
PagelD#13; Doc. No. 30, PagelD# 1411.) This Court need not hold an evidentiary hearing where
“the record refutes the applicant’s factual allegations or otherwise pretlabless relief.Schriro
v. Landrigan 550 U.S. 465, 474 (2007). The Court must considanshotis claims in light of the
“deferential standards prescribed by [the Antiterrorism and Effective hDBanalty Act
(AEDPA)],” under which a state court’s factual findings are presumed c@ubfct to rebuttal
by clear and convincing evidenchl.; 28 U.S.C. § 2254(e)(1). Having reviewed Johnson’s
arguments and the underlying record, the Court finds that an evidentiary heamingaguired.
Johnson is not entitled to relief under AEDPA’s standards. His petition widlebeed and this
case will be smissed.

l. Procedural History

The state prosecution of Johnson emerged from the November 17, 2003 robbery of a Taco

Bell on Brick Church Pike in Nashvill&tate v. JohnsgmNo. M200701644CCA-R3-CD, 2009

WL 2567729, at *1 (Tenn. Crim. App. Aug. 18, 2009)dhnson ); (Doc. No. 1313). On
February 6, 2004, Johnson was indicted by the Davidson County grand jury and chardeeevith t
counts of aggravated robbery, two counts of aggravated assault, one count of evadjrandrres
one count of driving on a suspended license. (Doc. N&, PagelD# 134, 1390, 146-50.)After

pretrial developments that resulted in the dropping out of several chaege®(g.d. at PagelD#

163, Doc. No. 30 at PagelD# 3 n. 4), Johnson went to trial before a jury on December 6, 2004, on
two counts of aggravated robbery, one count of aggravated assault, and one count of evsiding arre

(Doc. No. B-1 at PagelD# @5-66) The juryfound Johnsomuilty as charged.ld. at PagelD#



166; Doc. No. 135, PagelD# 611.) After reducing one of Johnson’s aggravated robbery
convictions to aggravated assault due to double jeopardy concerns (Doc-1%0 PER)elD# 975),
the Davidson County Criminal Court (hereinafter, tieal court) sentenced Johnson to an
aggregte term of fifty-four yearsJohnson,12009 WL 2567729, at *1; (Doc. No. I3 PagelD#
275-78). Johnson was represented at trial by attorney Paul Walwyn. (Doc. No. 1, PagelD# 6.)
Represented by attorney David Wicker, Johnson appealed his convictionentiessee
Court of Criminal Appeal“(TCCA”). In his amended brief to that court, Johnson argued that the
evidence at trial was insufficient to support his convictions, that the trial coeditiarinstructing
the jury on the lesser included offensesgijravated assault, and that the sentences imposed were
excessive and should not have been made consecutive. (Doc.-lNb. R8gelD# 79305.) On
August 18, 2009, the TCCA held that the trial court had improperly instructed the jurgdkiats
endangerrant was a lesser included offense of aggravated assault but that the erromlasshar
because Johnson was not found guilty of reckless endangedo@mson,|2009 WL 2567729, at
*1. The TCCA rejected Johnson’s other argumelisThe Tennessee Suprer@eurt denied
permission to appeal on February 22, 2010. (Doc. No. 13-15, PagelD# 934.)
Johnson filed a pro se petition for pasinviction relief in the trial court on September 27,
2010. (d. at PagelD# 935.) On July 2, 2012, after being briefly represented by two other lawyers
(id. at PagelD# 95354), Johnson filed an amended petition with the aid of attorney David Collins
arguing that his trial counsel was constitutionally ineffectidedt PagelD# 95%9). The trial
court held an evidentiary hearing Johnson'’s ineffective assistance claims on August 10, 2012,
and issued an order denying those claims on September 18, 2§04 RagelD# 1062—70.)
Johnson appealed the trial court’s denial of his petition forgmstiction relief, filing his

appdiate brief (again with counsel David Collins) on April 26, 2013. (Doc. Nel8.3 On appeal,



Johnson argued five theories of ineffective assistance of trial coudsat. PagelD# 1194.) In an
opinion issued on February 27, 2014, the TCCA affirmed the trial court’s decision. Johnson v.
State No. M201202310CCA-R3-PC, 2014 WL 793636, at *1 (Tenn. Crim. App. Feb. 27, 2014)
(“Johnson M); (Doc. No. 1322). On July 14, 2014, the Tennessee Supreme Court again denied
permission to appeal. (Doc. No. 1-7.)

[. Statement of Facts

In considering Johnson’s appeal of his conviction on direct review, the TCCA provided the
following summary of the evidence presented at trial:

At trial, Sadek “Sam” Alshinawfestified that on November 17, 2003, he was the
manage at a Taco Bell restaurant on Brick Church Pike in Nashuville.
Approximately ten minutes after the store opened at 10:00 that morning, Ebony
Moore, who was working the register in the dining area, came into the office, where
Alshinawa was working, and toldm that “somebody is try[ing] to rob us.” He and
Moore then went to the dining area, where he saw a man, whom he identified as the
defendant, jump onto the counter. Alshinawa said that the defendant wore a “dark
maroon” jacket with a hood covering his head. Moore telephoned the police and
Alshinawa pushed a button to activate a silent alarm.

Alshinawa said that once the defendant got onto the counter, the defendant grabbed
Moore’s hair with his left hand while keeping his right hand in his pocket.
Alshinawa testified that the defendant's right pocket appeared “heavy,” as if a gun
were in the pocket, and that the defendant did not remove his right hand from his
pocket during the incident. Alshinawa said that during the incident he felt
frightened and that Moore cried and told him, “Please help me.” He said that at one
point the defendant, who kept his hand inside the pocket with his index finger out
and the thumb up, told him, “If you don’t give me the money, | will hurt her.”
Alshinawa gave the defendant the money from the store safe, and Moore opened
the cash register and gave him the money from the register. He said thatehe st
usually kept around $600 on hand and that the defendant took approximately $200
to $300, some of which was in $5 and $1 billee defendant also demanded the
store’s surveillance videotape; Alshinawa said that the store did not havkiagvor
surveillance system but that he gave the defendant a training video.

2 Although both the postonviction trial court and the TCCA spell Sadek’s last name with

an “A,” records from Johnson’s prosecution indicate that it is spelled “I\sfifigDoc. No. 13
5, PagelD# 525.Fror the sake of consistency, the Court will follow T@CA’s spelling of his
name.



After the manager gave the defendant the video, the defendant “grab[bed] [Moore
by] her hair, again. He hit her in the wall. .I .believe she hit . . her head. . .”

After the defendant pushed Moore into the wall, he ran out the restaurant’s front
door. Alshinawa ran out the back door, carrying a metal object of som. He

saw the defendant get into the driver's seat of a “goldish or silver” car chwhi
another man wearing a brown jacket was seated in the front passenger seat.
Alshinawa used the metal object to bust out three of the car's windows. The car
sped of as the police arrived. Later that day, the police returned to the store with
the defendant. Alshinawa told the police that he was sure that the defendant was
the person who robbed the store; he testified that he and the defendant shoved each
other at ongoint during the robbery and that he saw the defendant’s face at that
point. Alshinawa said that he was “100% certain” the man whom he saw in the
car's passenger seat the day of the robbery was Willie Harris, ithefeodant at

trial.

On crossexaminaton, Alshinawa said that the defendant kept his right hand in his
pocket from the time he came into the store until the time he left. He said that he
put the money inside the defendant’s jacket pocket after being told to do so by the
defendant. However, Alshinawa did not specify into which pocket he placed the
money. He reiterated that the defendant’s right jacket pocket looked like it
contained “something heavy” and that there was “no way” the pocket could have
been empty.

Several members of the Metropolitan Nashville Police Department testified
regarding their involvement in this case. Officer Ben Ward, the first offaer
testify, said that he arrived at the Taco Bell just as a silver Pontiac backeidaout
parking spacen the restaurant's parking lot. Officer Ward then saw Alshinawa
leave the restaurant and bust out the car’'s windows before the car sped from the
parking lot and drove onto Brick Church Pike. Officer Ward then chased the
Pontiac in his police cruiser. THontiac led police through both business areas
and residential neighborhoods; Officer Ward said that the defendantsached
speeds of eighty miles per hour on straight stretches of highway in the business
areas and sixtfive miles per hour in the sedential areas. He said that during the
chase, two separate police officers used their police cruisers to set upckadih

two different locations. Each time, the defendant narrowly missed hitting libe po
cruiser. Officer Ward also noted that these occurred during “the middle of the

day and there [were] a lot of people out, people outside in the parking lot, [and there
was a] lot of pedestrian traffic on the sidewalks as well.”

Eventually, the car slid into a yard near the corner of McFerreanAg and Carter
Street, in a residential area. The defendant and Hatrris left the car and raositeopp
directions. Officer Ward pursued and caught Harris while the other offid®os
had joined in the chase followed the defendant. Officer Ward saitiénes had

“a little over two hundred dollars” in “[tjwenties, tens and fives” in his possess
when arrested; Harris was not, however, carrying a gun when arrested.



Officer Byron Carter testified that he also arrived at the Taco Bell as thed#eit's
“silver vehicle” exited the parking lot. Officer Carter then joined the patitase

of the defendant’s car, with Officer Ward’s cruiser being the first car behad
defendant and Officer Carter following Officer Ward. Like OfficeaM¥, Officer
Carter also testified that the defendant’s car far exceeded the speed lingjttdarin
chase; the officer said that his own car reached speeds ofigetyiles per hour

on the commercial roads and foftye to fifty miles per hour on the residential
streets. @ crossexamination, Officer Carter said that when the defendant's car first
left the Taco Bell there were no pedestrians near the restaurant and thenédywas o
“light” vehicle traffic.

Officer Michael Windsor testified that when he arrived in the vigioftthe Taco

Bell, he saw the defendant's car exit the store’s parking lot at a high raedf s

with Officer Ward following him. Officer Windsor, who saw the defendant hepdin
south on Brick Church Pike, pulled his police cruiser across the southlzmasd

of Brick Church in an attempt to block the defendant’s car. Officer Windsor, who
did not get out of his car, saw the defendant’s car approach his police car at a high
rate of speed before it swerved onto the sidewalk, avoiding the police cruiser. He
noted that the defendant's actions “put me in fear of my life and safety.” Officer
Windsor did not join the chase after the defendant passed him.

Officer Byron Agoston testified that he joined the chase of the defendant'saacar ne
the corner of Lischey Avenue and Cleveland Street. After a while, the defendan
car came to a stop in a house’s yard and the car’s driver (the defendant) and
passenger fled in opposite directions. Officer Agoston followed the defendant, who
initially ran down the sidewalk, ihis police car; when the defendant ran “into a
grassy area [and] down into a creek,” the officer left his car and followed the
defendant on foot. The officer followed the defendant through the creek for
“[p]robably between fifty and seventy yards” befohe tdefendant left the creek
and fell onto the ground. Officer Agoston then arrested the defendant. The officer
found fortytwo dollars in cash in the defendant’'s pants pocket; he did not
remember what the defendant was wearing at his arrest.

Officer GaryClements testified that on the day of this incident he was near the
intersection of McFerrin Avenue and Carter Street, where the chase ultimately
ended, when he received a call about the police chase involving the defendant’s car.
He saw the defendant’srdaeading eastbound on Douglas Avenue, so he pulled his
police car across Douglas in an attempt to block the defendant. The defendant’s car
approached the officer’s car at a high rate of speed; Officer Clements tttioaigh

the defendant was going to hit him, but the defendant “dodged around to the rear
of [the officer’s] car and . .went on by.” After the defendant’s car passed, Officer
Clements pulled forward to let the pursuing police cars pass him before jdiaing t
chase himself. When the defendaés came to a stop, Officer Clements followed
Harris, the passenger. Officer Clements drove through a house’s yard ad pul
his car into an alley, trapping Harris, who was arrested by Officer \idfider
Clements later went into a creek near the asige and found money, a cellular



phone, and a driver’'s license and Social Security card belonging to defendant
Johnson. Specifically, Officer Clements said that the officers recoveredynmne
two separate “piles.” He did not know how much money the@fsi recovered

from the creek.

Detective Norris Tarkington testified that by the time he arrived at the house wher
the defendant’s car stopped, the defendant and Harris had already beed. &teeste

said that the police found a Taco Bell videocassettkem glass, some crumpled

five dollar bills, and a blue hooded sweatshirt from the defendant’s car. He said that
when the defendant was caught, he was wearing a maroon hooded sweatshirt.
Detective Tarkington brought the defendant and Harris back to the Taco Bell, and
Alshinawa said that these two men were the ones whom he had encountered at the
restaurant that morning.

The defendant testified that the morning of the incident, he and his fiancée drove to
Vanderbilt University, where she was an instructor, in her Pontiac Grand Am. After
the defendant dropped off his fiancée, he went to a house on Douglas Avenue to
“shoot dice” and “get high.” After staying at the house a while, he and Halris, w
was also at the house, went to Taco Bell to get food. The defendant said that he was
the only customer in the store at that point. He said that once he got inside the store,
he noticed that nobody was working the front counter, so he “hollered ‘hey’ “and
waited there for five to ten minutes. He “kind of laid on tberder a little bit”
because he was “under the influence;” after a while, Alshinawa “kind of shoved my
head,” which prompted the defendant to jump over the counter. The two men
“started talking back and forth,” which in turn escalated to “scuffling.” Adicay

to the defendant, during the confrontation the defendant kept “seeing [Alshinawa]
give [Moore] this eye contact as if to get something ” After a while, the
defendant left the store.

As the defendant headed toward his car, he heard police sirens and saw Alshinawa
approach his car with a metal pipe in his hand. The defendant told Alshinawa not
to swing the pipe at him, but Alshinawa knocked out the rear window and
passengeside windows with the pipe. The defendant claimed that Alshinawa then
screamed, “Is this what you want?” and threw a videocassette into the car. The
defendant said that he then “[took] off” when he saw the police, who began chasing
his car. He said that another police car “kind of swerved” in front of him and he ran
off the sideof the road to avoid it. He said that he did not stop when the police
chased him because he “was kind of panicked, scar¢and] high on drugs,” and
because he did not want to go to jail. The defendant said that after he was arrested,
one of the offters took fiftyfour dollars out of his (the defendant’s) pocket and
kept it. He said that Detective Tarkington took him back to the Taco Bell, where
Alshinawa identified him. The defendant repeatedly told police that he did not rob
anyone and did not haweeweapon on him. He also claimed that one of the officers
acknowledged to him that he never saw the defendant throw anything out of the car
because “he was behind me the whole time.”



The defendant said that he did not have a weapon with him and thatafardid

not place any money into his pocket during the incident. He said that during the
incident he wore a twpiece nylon suit with brown dress shoes, and he also wore
a burgundy jacket with a hood on it. He claimed that he did not wear the hood on
his head when he went into the restaurant.

On cross-examination, the defendant acknowledged that he smoked marijuana and
crack cocaine, used powder cocaine, and drank a twseotpunce can of beer at

the Douglas Avenue house before going to the Taco Belhlsb denied keeping

his hand in his pocket the entire time he was in the store. The defendant gave
conflicting testimony regarding Officer Windsor’s car; at one point, the defendant
denied almost hitting him rather, instead saying that Officer Windsas ‘already
parked slanted . . . | just went around him.” He said that Officer Windsor did not
drive toward him and that the officer gave him sufficient room for him to drive
around the police car without incident. He added, “I know better than to hita pol
car.” At another point, he said that he did not remember a police car setting a
roadblock soon after leaving Taco Bell and that the only car that tried to block him
was on Douglas Avenue. The defendant also denied throwing anything from his
pockets. Hesaid that his wallet and the money the police found in the creek could
have fallen out of his pocket when he fell into the creek.

Johnson I, 2009 WL 2567729, at *1-5.

The trial court held an evidentiary hearing on Johnson’s-quostiction ineffective
assistance of counsel claims on August 10, 2012. (Doc. Nb5,1BagelD# 1062.) In considering
Johnson’s appeal of the trial court’s denial of his post-conviction petition, the TCCAasir®th
that evidentiary hearing as follows:

The petitioner testified that trial counsel represented him for thirteen months,
during which time, with the exception of trial counsel’s hiring and of the trial, he
never saw his attorney. Thetgioner introduced a record of his jail visits which
covered the duration of his pteal incarceration and in which trial counsel’s name
never appearsihe petitioner testified he had eight or nine appearances in court
prior to his trial date, but &l counsel never spoke to him about the case in the
holding areas. Trial counsel did not provide him with discovery, as they had “no
communication.” Trial counsel also failed to provide him with street clothing for
the jury trial. The petitioner testifiglat he was not aware that he would be on trial
until the morning the trial began, that he did not have a chance to contact his family
or get clothing for trial, and that a court officer was looking for clothing for him on
the morning of trial. Counsel diabt have an opening statement, did not have any
prepared questions written down in anticipation of examining witnesses, and did
not take petitioner’'s suggestions for questions to ask witnesses. The petitioner
stated that his trial counsel did not inveate or interview any of the State’'s



witnesses. He testified that, had trial counsel interviewed Ms. Moore, she would
have refuted Mr. Alshinawa’s statements regarding the assault against her.
According to the petitioner, neither the State nor his attasnbpoenaed her, and

Ms. Moore was not even present in the Taco Bell.

The petitioner also asserted that trial counsel never conveyed the Staeiéfet

to plead guilty to the charges and be sentenced to twenty years as a Range Il
offender. Furthermore, trial counsel never informed him that he could be facing an
aggregate sentence of over fifty years. The petitioner testified thatehatbtvn

about the potential punishment and the offer, he would have accepted the offer. On
crossexamination, howevehe maintained he had not committed any robbery, but
when asked if he would have pled guilty to the crime, he answered, “It's possible,
if I knew what | was facing going to trial. It's highly likely, el would have
accepted that 2@jear deal.” He elafrated that if he had known the range of
sentencing he faced, he would have taken the twenty years. He also noted that he
had pleaded guilty on other robbery charges because he was guilty. The petitione
testified, as further corroboration that trial counsel had not told him the range of
punishment he faced, that trial counsel at the sentencing hearing told the ttial cour
that hedid not know how the petitioner’s federal bank robbery conviction would
be classified for the purposes of establishing range.

The petitioner also testified that he believed his counsel was deficient in not moving
to have one of the aggravated robbery counts dismissed, because while the
indictment alleged he had taken property from two separate people, the proof
showed that he took money only from the business. The petitioner testified that he
was ultimately sentenced for aggravated assault as a-ieskeled offense of
aggravated robbery.

The petitioner next alleged his counsel was deficient in failing to file a motion to
suppess evidence of the shawp identification. Trial counsel did not advise him
that if he testified, he would essentially be conceding issues of identification b
putting himself at the scene of the crime.

The petitioner further alleged that his trial coelnsrred in allowing the trial court

to count his two prior state convictions for aggravated robbery separately, insisting
that, as they were both committed on the same day, they should only count as one
conviction for the purposes of establishing a sentencing range. The petitioner’'s
appellate counsel refused to raise this as an issue on appeal.

Detective Norris Tarkington, who investigated the crime and was a witness at the
petitioner’s trial, testified that he did not recall trial counsel ever contacting him to
discuss the facts of the case or the identification. Regarding the-ughow
identification, Detective Tarkington testified that the defendant was stanelxtg n

to a police vehicle in handcuffs that were not readily visible and that he then brought
the witnesses individually to make an identification. He testified that at the time, it
was standard procedure to conduct a shpwf a suspect were apprehended within



two hours of a crime. He elaborated on cresamination that the petitioner had
been ontinuously in sight of police from the time he left the parking lot until the
time he was apprehended. Detective Tarkington recalled that Ms. Moore told him
that the petitioner had grabbed her by the hair and told her to open the cash register,
then pulled her to the back. He did not recall Mr. Alshinawa saying that Ms. Moore
was forced to lie on the floor or that she was not dragged but walked to the back of
the store alone to tell him about the robbery. Mr. Alshinawa had also not told him
that the petibner slammed Ms. Moore’s head into a steel door or that he and the
petitioner had begun shoving each other. Detective Tarkington did not recall any
prosecutor contacting him regarding finding Ms. Moore.

David Hopkins, who represented thedefendant atrial, testified that he made a
few attempts to contact the petitioner's attorney prior to trial to discuss trial
strategy, but he was unsuccessful. Close to the time of trial, he was able to speak
with petitioner’s attorney and attempted to arrange aintggdiut they were unable

to do so. Mr. Hopkins testified that on the day of trial, he had arrived early with
clothing for his client, but trial counsel did not arrive on time, forcing thegsaiti

wait for him. Trial counsel then asked to see Mr. Hopkins’s copy of the discovery
materials and started to review them. As he flipped through the discoveskétk a
Mr. Hopkins a question similar to: “What's this case about?” Mr. Hopkins testified
that he did not speak to trial counsel because the jury poolalveady being
brought into the courtroom, but trial counsel “seemed serious” in asking the
guestion.

The petitioner’s appellate counsel testified that he did not challenge thecsegte
as a Range lll offender because he believed the petitioner wassmhwithin the
correct range, having committed three prior Class B felonies and @ss ClI
felony.

Trial counsel agreed that the petitioner had eight or nine court appearances and
testified that they had “multiple discussions” during which the pasgti@sserted

that he had been at the Taco Bell, but the robbery was a misunderstanding and he
had committed no crime. The petitioner had maintained his innocence and “he
wasn’t going to take any pleas.” Trial counsel asserted that, while he did not give
the petitioner the State’s letter, he did convey the plea offer, and the petitioner
rejected it. Trial counsel testified that, “basically they’re wanting him tadple a

lot of time, and he said, well, I'm innocent, | didn’t rob anybody, | didn’t do it. He
always said the same thing....But in any event, even prior to the trial, he lasicall
said that I'm not taking a deal of any sort.”

He acknowledged that he did not know at the time of the sentencing hearing how
the petitioner’s federal bank robbery conviction would be classified in Tennessee.
He testified that he believed the classification was usually decided by tltetria

using analogous state crimes. He testified he did not look at the petitioner’s pri
convictions to determine if they were tire same day. Trial counsel testified that

10



he did not think the petitioner would get as lengthy a sentence as he did. Regarding
discussions with the petitioner about sentencing, trial counsel testifiedasgsfoll

Q. Okay. Did you ever have a discussion about the range of punishment
he was facing?

A. No, because | don't think we discussed what the total range was. | think
we talked about what he could get for each individual offense, and mainly
we were focused on the aggravated robbery portion, bectaldenim he

could get eight to 30 on those cases. But we didn’t talk about if the cases
got split up and if they were consecutive and you know, everything could

come down. We were mainly focused on the class B felonies.

Trial counsel testified that théefense theory of the case was that the petitioner
lacked intent to rob the victims and that Mr. Alshinawa had been disrespectful to
the petitioner, who was a customer, and the two became involved in a physical
altercation. He testified that he did not reoto dismiss the second count of
aggravated robbery because he believed that the issue of a second robbery was a
jury question. He testified that he didn't challenge the sinowoth because the

police had followed the petitioner from the actual scenéd®fttime and because

the petitioner acknowledged being at the Taco Bell.

Trial counsel acknowledged not interviewing any of the State’s witeesss

stated he spoke with the police officers and detectives regarding the caseedie stat
that he did not give the petitioner a copy of the discovery because the petitioner was
in jail, and he didn’t want the documents available to other inmates. However, he
asserted he did discuss the discovery with the petitioner. He acknowledged looking
at Mr. Hopkins’s discovery, but stated he did so because the photographs were of
better quality than his copy. He testified that he did ask what the case was about but
did so as a joke. He also testified that he had been in contact with the petitioner’'s
family regarding bringig clothing, and that he was late because he was in the
building trying to find clothing for the petitioner with the aid of the court office

Trial counsel admitted that he had received two public censures from the Board of
Professional Responsibility 2004 and 2006 for neglecting and failing to prepare
a child support case and for filing a late notice of appeal and brief in anoskeer ca
He testified that the petitioner had also filed a complaint against him but that the
complaint had been found to ithout merit.

Johnson Il, 2014 WL 793636, at *2-5.

1. IssuesPresented for Review
Johnson filed this petition on November 26, 2014 (Doc. No. 1), arguing that he “was denied

the effective assistance of counsel at trial and sentencing in violation $iiktheAmendment to

11



the United States Constitution as well as the right to the Due Process ¥4 guaranteed by the
Fifth and Fourteenth Amendments to the United States Constitutldnét(PagelD# 7.) In his
petition, Johnson alleges that trial ceaf was ineffective in that he:

1) “failed to investigate the case at all or talk to a single witness” and thereby lost an
opportunity to develop a defensd.(at PagelD# 8);

2) “failed to communicate with Mr. Johnson at all prior to tiajail records indicate that
trial counsel did not once visit Johnsaah. );

3) “failed to communicate and develop a strategy with Mr. Johnson at all prior to thilfh w
led to Johnson’s convictiond();

4) “failed to advise Mr. Johnson at all regarding [his] decision to testify... and the
consequences of that decision,” which led to Johnson conceding the issue of igentity (
at PagelD# 9);

5) “failed to communicate the State’s plea offer,” which Johnsatesthe would have taken
had he received itd.);

6) “failed to engage in any pretrial litigation whatsoever,” filing no motiand making no
challenges to the evidence presentdddat PagelD# 9-10);

7) “failed to move to suppress an illegal ‘show up’ identification conducted by the police
forfeiting a meritorious motion (icat PagelD# 10);

8 The Courtdoes not construe Johnson’s petition as raising a due process claim. Although

Jahnson states that the denial of the effective assistance of counsel violatesl phec#ss clause,

the Supreme Court establishedStnickland v. Washingtothat such a denial implicates only the
Sixth Amendment. 466 U.S. 668, 684—85 (1984) (noting that “[tlhe Constitution guarantees a fair
trial through the Due Process Clauses, but it defines the basic elemeras tfal fargel though

the several provisions of the Sixth Amendment, including the Counsel Clausé&);\.afooper

566 U.S. 156, 17677 (2012)Scalia, dissentingppserving thatfoJur case law originally derived

[the right to the effective assistance of counelh the Due Process Clause, and its guarantee of

a fair trial ... but the seminal case 8trickland v. Washingtgriocated the right within the Sixth
Amendment.”) (internal citation omittedinited States v. Gonzaldopez 548 U.S. 140147
(2006).

4 Although Johnson'’s petition states that he “was denied the right to the effecisvarass
of counsel at trial, sentencing, and appeal” none of his specific claims of iveffassistance
concerntheappellate proceedings in state co(itoc. No. 1, BgelD# 1 7-12.)
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8) “failed to object to a [m]ultiplicitous indictment” which resulted in “a sentence fesser
included offense” on one charge “rather than a dismisgh); (

9) “failed to object to hearsay presented at the trial” because he was unpréhaatd (
PagelD# 11);

10)“failed to confront witnesses with inconsistencies in their pretrial statemehtleintrial
testimony” {d.);

11)“failed to prepare an opening statementtf@l” (id. at PagelD# 12); and

12)“failed to challenge the sentencing range proposed by the State” resulioignison being
“sentenced to an inappropriately high rangéd’)(

Johnson claims that the “cumulative effect” of these acts and omissions “amautited t
ineffective assistance of counsel to the degree that, absent the errorssthereasonable
probability that the result of the trial would have been differeid.) Johnson also claims that
trial counsel was so incompetent that he “was effectively denied counsel atopgdth)

V. Legal Standard

Johnson’s petition is governed by the Antiterrorism and Effective Death Y eIt
(“AEDPA”), Pub. L. No. 104032, 110 Stat. 1214. AEDPA “dictates a highly deferential standard
for evaluating stateourt rulings, which demands that statrt decisions be given the benefit of
the doubt.” Bell v. Cone, 543 U.S. 447, 455 (2008e(l 11”) (intemal citations and quotations

omitted);see alsdardy v. Cross, 565 U.S. 65, 66 (2011); Felkner v. Jackson, 562 U.S. 594, 597

(2011). AEDPA “requires heightened respect for state court factual and legahidations.”

Lundgren v. Mitchell, 440 F.3d 754, 762 (6th Cir. 2006) (quoitedbert v. Billy, 160 F.3d 1131,

1134 (6th Cir. 199§) “Statecourt factual findings . . . are presumed correct; the petitioner has the

burden of rebutting the presumption by ‘clear and convincing’ evidence.” Davis v., AB&I.

Ct. 2187, 2199-2200 (2015) (quoting Rice v. Collins, 546 U.S. 333, 338-39 (2006)); 28 U.S.C. §

2254(e)(1).
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The AEDPA standard is difficult to meet “because it was meant toHsarington v.

Richter 562 U.S. 86, 102 (20113ee alsdBurt v. Titlow, 571 U.S. 12, 16 (2013Metrish v.

Lancaster 569 U.S. 351, 35568 (2013);_Cullen v. Pinholster, 563 U.S. 170, 181 (2011). The

statute enforces the principle that “habeas corpus is a ‘guard against extrénmetioak in the
state criminal justice systerhsiot a substitute for ordinary error correction through appeal.”

Harrington 563 U.S. at 1003 (quoting_Jackson v. Virginia, 443 U.S. 307, 332 n.5 (1979)

(Stevens, J., concurringdee alsoWoods v. Donald, 125 S. Ct. 1372, 1376 (2015). AEDPA

prevents €deral “retrials” of matters decided by the state court and “ensure[s] thatmtiate
convictions are given effect to the extent possible under law.” Bell v. Cone, 535 U.S. 685, 693
(2002) Bell I). Under its provisions, petitioners may not “us[e] fetlbedeas corpus review as a

vehicle to seconguess the reasonable decisions of state courts.” Parker v. MatB@&ivg.S.

37, 38 (2012)see alsdVhite v. Wheelerl36 S. Ct. 456, 460 (2015) (explaining that the Supreme

Court, “time and again, has instted that AEDPA, by setting forth necessary predicates before
statecourt judgments may be set aside, ‘erects a formidable barrier to fedbesds relief for
prisoners whose claims have been adjudicated in state court’™) (qBatihp71 U.S. at 16).

The statute provides for the review of state court decisions in § 2254(d), whesh stat

An application for a writ of habeas corpus on behalf of a person in custody pursuant

to the judgment of a State court shall not be granted with respect to any @tim th

was adjudicated on the merits in State court proceedings unless the adjudication of

the claim—

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the Suprarhe C

of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d).
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A federal habeas court may issue the writ unkder‘tontrary to” clause if the state court
applies a rule different from the governing law set forth in United StatesrBei@@eurt decisions
or if it decides a case differently than the United States Supreme Court hasrdanget of

materially indistingiishable factsBell I, 535 U.S. at 694 (citing/illiams v. Taylor 529 U.S. 362,

405-06 (2000)). In determining whether federal law is clearly estalljgshes Court may not rely

on the decisions of lower federal courts. Lopez v. Smith, 135 S. Ct. 1, 4 (2014); Harris \, Stoval

212 F.3d 940, 94314 (6th Cir. 2000). AEDPA limits the source of law applied in determining
whether a state court decision is “contrary to” clearly establitdutal law to the holdings, not

dicta, of cases decided by the Unittdtes Supreme CouWilliams, 529 U.S. at 41Z2Bailey v.
Mitchell, 271 F.3d 652, 655 (6th Cir. 2001). Moreover, “clearly established Federal law” under
AEDPA does not include decisions of the Supreme Court announced after the last adjudication of

the merits in state courGreene v. Fisheb65 U.S. 34, 38 (2011). Thus, the inquiry is limited to

an examination of the legal landscape as it would have appeared to the Tennesseetstate cou
light of Supreme Court precedent at the time of the state s@djuidication on the meritsliller
v. Stovall, 742 F.3d 642, 644—45 (6th Cir. 2014) (cifBrgen 565 U.S. at 38).

The Court may grant relief under the “unreasonable application” clause “if thecstat
identifies the correct governing legal rule rfro[United States Supreme Court] cases but
unreasonably applies it to the facts of the particular state prisoner’s Wé8ams, 529 U.S. at
407. A federal habeas court may not find a state court adjudication to be unreasonaplg “sim
because that court concludes in its independent judgment that the relevaobwtatkecision
applied clearly established federal law erroneously or incorredtlydt 411;accordBell I, 535
U.S. at 699. Rather, the issue is whether the state court’s application of etablyshed federal

law is “objectively unreasonableWilliams, 529 U.S. at 409. “[R]elief is available under §
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2254(d)(1)’s unreasonabbpgication clause if, and only if, it is so obvious that a clearly
established rule applies to a given set of facts that there could be no ‘fanirdiedgreement’ on

the question.White v. Woodall 134 S. Ct. 1697, 17667 (2014) (quotinddarrington 562U.S.

at 103).

AEDPA also imposes a total exhaustion requirement, contained in 28 U.S.C. § 2254(b) and
(c), which directs that “[a]n application for a writ of habeas corpus . . . shall notriiedjtanless
it appears that . . . the applicant has exhaubk&edemedies available in the courts of the State” or

such remedies are no longer available. Rhines v. Weber, 544 U.S. 269, 274\(\A@05grtain

limited exceptions, to properly exhaust a claim under AEDPA, the petitiamsrirave raised the
same claimon the same grounds before the state coBitsolster 563 U.S. at 182Kelly v.

Lazaroff 846 F.3d 819, 828 (6th Cir. 2017) (quoting Wagner v. Smith, 581 F.3d 410, 417) (6th

Cir. 2009)) (petitioner must present the “same claim under the same theding’ state court).
“Because the exhaustion doctrine is designed to give the state courtaralfdir opportunity to
resolve federal constitutional claims before those claims are presented ¢ddred tourts . . .
state prisoners must give the sted@rts one full opportunity to resolve any constitutional issues
by invoking one complete round of the State’s established appellate review gra:8sdlivan

v. Boerckel, 526 U.S. 838, 845 (1998ge alsd_yons v. Stovall, 188 F.3d 327, 331 (6th Cir.

1999). In Tennessee courts, a petitioner has exhausted all available state retmeadlige TCCA

has denied a claim of error. Adams v. Holland, 330 F.3d 398, 401 (6th Cir. 2003) (citing Tenn.

Sup. Ct. R. 39).
“[A] habeas petitioner who has failed to meet the State’s procedural requisefoen
presenting his federal claims has deprived the state courts of an opportuddyessahose claims

in the first instance.Coleman v. Thomas, 501 U.S. 722, 732 (1981he claims can no longer
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be considered by the state court because they are procedurally barred atedemstthey are
considered defaulted for purposes of federal review. A petitioner must “denterstuge for his
statecourt default ofany federa claim, and prejudice therefrom, before the federal habeas court

will consider the merits of that claimEdwards v. Carpenter, 529 U.S. 446, 451 (2000).

V. Analysis

The Court begins its analysis by recognizing that the TCCA found trial casinsel
performance deficient in advising Johnson as to what sentence he faced if coduithessn ||
2014 WL 793636, at *8. Trial counsel “did not alert [Johnson] to his poteetdéncing exposure
if he proceeded to trial . . . [and] seemed to suggest that he had told [Johnson] he collilget as
as eight years’ imprisonment for the aggravated robbery charge” instethé oiventyyear
minimum sentence Johnson in fact faced and recdidd.addition to this finding, the state court
record is replete with other apparently uncontested examples of counselig lactiquestionable
performance: jail records that show no attornkgnt visits; failure to provide Johnson with
discovery and counsel's apparent failure to obtain his own adequate copy of distaiters/to
provide Johnson with street clothes to wear at his trial; failure to inform Johnkantoél date;
showing up late on the day of trifdjlure to intervew State’s witnesseandfailure to understand
the factors that would lead to the calculation of Johnson’s sentdne¢.*2-3. The Court does
not overlook or condone these shortcomings.

This Court does not evaluate those dispirifexgs anew. Theurrentreview is dictated by

two deferential legal standardStrickland v. Washington’s high bar of proving objectively

unreasonable representation and prejudice, 466 U.S. 668 (1&8d)AEDPA’s “doubly

deferential” review of a state court’s applicationStficklands rule. Leonard v. Warden, Ohio

State Penitentiary846 F.3d 832, 848 (6th Cir. 2017). What this Court may consider is also defined
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by what claims Johnson raised in the state courts and what of the arguments he now ad¥ances
limited by procedural default.

Strickland sets a twepart test to evaluate whether counsel has been constitutionally
ineffective. A petitioner must prove (1) that counsel's performance fell belowbgective
standard of reasonableness and (2) that, but for counsel’s deficient reprsetitadiresult of
the proceeding would have been differertrickland 466 U.S.at 688-89. The Strickland
standard itself sets a high bar that is not easilynsunted by habeas petitioneRadilla v.

Kentucky, 559 U.S. 356, 371 (2010). “[S]trategic choices made after thorough investigation of law

and facts relevant to plausible options are virtually unchallengeable.” Knowldirzayance, 556
U.S. 111, 124 (2009) (alteration in original) (quotitgickland 466 U.S. at 690).

“The Supreme Court has recently again underlined the difficulty of prevailing on a
Strickland claim in the context of habeas and AEDPA,; it requires the petitioner not only to
demonstratéhe merit of his underlyingtricklandclaim, but also to demonstrate that ‘there is no
possibility fairminded jurists could disagree that the state court’s decisjecting theStrickland

claim] conflicts with [Supreme Court] precedentdatkson v. Hok, 687 F.3d 723, 740 (6th Cir.

2012) (citingHarrington 562 U.S. at 102). Where a state court correctly idenigsklandas
the controlling precedent and applies it in evaluating a petitioner’s claims, dbrs &pplies a

doubly deferential standard in its revidveonard 846 F.3d at 848. The Court must ask “whether

there is any reasonable argument that counsel satifimtlands deferential standard” and, if

so, deny reliefld. (quotingHarrington 562 U.S. at 89). “The pivotal question,” therefore, is not

whether this Court would find counsel’'s performance deficient, but “whether tige cstart’s

application of thestrickland standard was unreasonablBlarrington 562 U.S. at 10{emphasis

added).
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Even where, as here, counsel's performance is found constitutionally unreasonable, the
petitioner is not entitled to relief if counsel’s error had no effect on the jedg8irickland 466
U.S. at 691. To establish the necessary prejudice, the petitioner must prove émtcainssel’s
deficient performance, there is a “reasonable probability” that the resthlée afial would have
been differentld. at 694. To prove prejudice in the context of plea negotiations, the petitioner
“must show that but for the ineffective advice of counsel there is a reasonable piypbadiilihe
plea offer would have been presented to the coartthat the defendant would have accepted the
plea and the prosecution would not have withdrawn it in light of interveniagnestances), that
the court would have accepted its terms, and that the conviction or sentence, or both,eunder th
offer’s terms would have been less severe than under the judgment and sentendadhakere

imposed.”Lafler v. Cooper, 566 U.S. 156, 164 (2012). A court need not analyz&batkland

elements “if the defendant makes an insufficient showing on-efjgh particular, a court need
not determine whether counsel's performance was deficient before examiringejdice
suffered by the dehdant as a result of one of the alleged deficienci&si¢kland 466 U.S. at
697.

A. Procedurally Defaulted Claims

Procedural default is a “threshold” issue “that a court generally coadidéare reviewing

the applicable law and available remedies in a habeas petitioviris v. Parker, 712 F.3d 283,

294 (6th Cir. 2013) (citingambrix v. Singeltary520 U.S. 518, 524 (1997)). A claim may become

procedurally defaulted in two ways. First, a claim is procedurally bained whas been presented
to the highest available state court and dismissed, not on the merits, butuferttacomply with

a state procedural ruleovins, 712 F.3d at 295 (citing Williams v. Anderson, 460 F.3d 789, 806
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(6th Cir. 2006)). Second, a claim is procedurally defaulted when it has never been grest e
state court and the chance to do so is now foreclosed by a state procedural rule. Id.

At issue here is the second type of procedural defedRéispondent argues that Johnson’s
ineffective assistance claims based on triainsel’s failure to advise Johnson regarding the
strategic consequences of choosing to testify, failure to engagg pretrial litigation, failure to
object to hearsay, and failure to challenge the sentencing range proposed byetheestanot
“fully and fairly” presented to the highest available state court and furthethéhgpportunity to
do so has passed due to Tennessee’s statute of limitations and its “one petitionenmeCode
Ann. 8§ 4030-102(a), 4630-102(c); (Doc. No. 14, PagelD# 1299, 1319). Johnson concedes
that his claims concerning trial counsel’s failure to object to hearsay ane falobject to the
sentencing range are procedurally defautt@@oc. No. 30, PagelD# 1384.) With respect to the
remaining challenged claimsplinson argues that, “having already-feeth the factual predicate
[of those claims in his appellate brief], [he] (1) relied upon federab@s@loying constitutional
analysis in support of his broad ineffective assistance claim, and (2) the fategbd were well
within the mainstream of constitutional lawld{( at PagelD# 1386.) Johnson argues that those
claims are therefore not procedurally defaulted.

“To be eligible for habeas relief on any given claim, a state prisoner nllysarid fairly

present his claim, as a matter of federal law” to the highest available sigté&tanford v. Parker

266 F.3d 442, 451 (6th Cir. 2001) (citing Picard v. Connor, 404 U.S. 270, 275 (1971)). That means

providing the relevant state court “with a ‘fair opportunity’ to apply controllingliegnciples to

5 Johnson asserts that tragldire to object to hearsay claim might be considered as indirect

evidence that trial counsel was completely unprepared for trial, which supporterdelnteam
that he was completely denied assistance ofsaluiDoc. No. 30, PagelD# 1384 n.1%hat claim
is rejected for reasons discussed herein
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the facts bearing upon [petitioner’s] constitutional claildderson v. Harless, 459 U.S. 4, 6

(1982) (quotindPicard 404 U.S. at 276/ 7). “It is not enough that all the facts necessary to support
the fedeal claim were before the state courts, or that a somewhat similatastatdaim was

made.”Landrum v. Mitchell, 625 F.3d 905, 918 (6th Cir. 2010) (quotmglerson 459 U.S. at

6). Instead, a claim presented in federal court must be brought “undemééhsry” advanced

in state court. Wong v. Money, 142 F.3d 313, 322 (6th Cir. 1998) (rejecting petitioner’s ineffective

assistance of counsel claim based on trial counsel’s failure to pursue suifficesstigation on the
grounds that such a theory wast mdvanced when petitioner asserted ineffective assistance of
counsel before the state court).
In arguing that his claims are not procedurally defaulted, Johnson applies|okenig
legal standard:
A petitioner can take four actions in his brief whiahe significant to the
determination as to whether a claim has been fairly presented as a federal
constitutional claim: “(1) reliance upon federal cases employing constitutional
analysis; (2) reliance upon state cases employing federal constitutionaisin&ly
phrasing the claim in terms of constitutional law or in terms sufficiently p&ticu
to allege a denial of a specific constitutional right; or (4) alleging factswithiin

the mainstream of constitutional law.”

(Doc. No. 30, PagelD# 1385 (qug Williams, 460 F.3d at 806)But Williams v. Andersorand

the other cases Johnson cites are relevant when the question is whether,t@ppé@aicfrom
conviction, the petitioner fairly presented a claim as federal in natureinstéad, the petiiner

asserted a claim based in state |S&eWilliams, 460 F.3d at 806; Newton v. Million, 349 F.3d

873, 877 (6th Cir. 2003); McMeans v. Brigano, 228 F.3d 674;-:&816th Cir. 2000); (Doc. No.

30, PagelD# 138485). There is no question here about whether Johnson, in hisquosttion

appeal, adequately identified the nature of his ineffective assistance of adaimss! Instead, the
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guestion is whether the TCCA received a fair opportunity to ruldherhteories of ineffective
assistance of counsel that Johnson now advances in federal court.

1. Failureto advise Johnson about whether to testify at trial

Respondent argues that Johnson never presented to the TCCA an ineffective assistanc
claim based on @l counsel’s failure to advise him regarding his decision to testify and cites
Johnson’s appellate brief for support. (Doc. No. 14, PagelD# 1320 (citing Doc. N®&).13
Johnson raised the following ineffective assistance of trial counsel claiimet imief:

(1) failure to communicate a twenty year plea offer;

(2) failure to prepare for trial and deficient representation during trial;

(3) failure to move pretrial to dismiss one of the counts of aggravated robbery;

(4) failure to move to suppress the show-up identification of Johnson; and

(5) failure to challenge Johnson’s status as a Range lll offender at the senteaeing.h
(Doc. No. 1318, PagelD# 1194.) Johnson responds that the statement of facts in his appellate brief
(inadvertently omitted from that brief originally but filed as a supplementjogigpmentions trial
counsel’s failure to prepare Johnson to testify. (Doc. No. 30, PagelD#8@35urther, Johnson
points out that the argument section of his brief broke the failure to prepare Ifgtaina into
several broad sublaims—e.g., failure to communicate with the client and failure to interview
witnesses-that were sufficient to encompass the claim that trial counsel failed to advisedohn
about whether to testifyld. at PagelD# 1386.)

Jomson’s puzzlegiece theory does not add up to demonstrating fair presentation. An
examination of the appellate brief's statement of facts reveals that the referémmectunsel’s

failure to advise Johnson regarding whether to testify comes in Johnson’s sunharpast
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conviction hearing, which includes references to the claims that Johnsah lvafeee the trial
court:
His next assignment was that trial counsel never told him that if he testified at trial,
that he would be waiving any and all issues regarding identification. He stated he
made the decision to testify because he didn’t feel like trial counsel hadehestnt
at heart. He stated trial counsel was telling him to testify in order to incriminate his
codefendant.
(Doc. No. 1320, PagelD# 1248.) This lone reference to trial counsel’s failure to advise Johnson
about the decision to testify is not enough to constitute fair presentation of thatedpeuially
given that Johnson does not mention that failure anywhere else in the brietN(©ad8&818.) The
claim is therefore procedurally defaulted. Tenn. Code Ann-304002(c). As Johnson does not

argue that there is cause for the default and resulting prejudice, this claiot barthe basis of

habeas relieiGray v. Netherland, 518 U.S. 152, 162 (1996).

2. Failuretoengagein any pretrial litigation

In Johnson’s reply, he clarifies that the “factual predicate” of this clainmlsctrunsel’s
failure to file five specific motions: (1) a motion to dismiss one of the countgch@atedaobbery,
(2) a motion to get a bill of particulars setting forth the conduct that each count odittenent
relied upon, (3) a motion challenging the identification on the day of the arrest, (@) m
requesting that the court charge the long version of the identification instrugitien in the
pattern jury instructions, and (5) a motion for funding for an expert on the inaccuraegs of
witness identification. (Doc. N&0, PagelD# 1385-86.) Johnson raised on appeal his claims that
trial counsel diled to file a motion to dismiss one of the counts of aggravated robbery and failed
to file a motion challenging the shewp identification on the day of the arredhnson |1 2014
WL 793636, at *11; (Doc. No. 188, PagelD# 12045). Those claims aréhérefore not

procedurally defaulted.
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With respect to trial counsel’s failure to file the remaining motions, Johnsoatselpis
argument that reference to those motions in the statement of facts sectiobriéftbenstitutes
fair presentation. (Doc. No. 30, PagelD# 1385-86.) This argument is not compelling for ¢he sam
reason discussed above. Trial counsel’s failure to file the remaining matiows referenced
anywhere else in the brief. Johnson cannot now present his claim based on that faduTE0A
and thus it is procedurally defaulted. As Johnson does not argue cause and prejudice thexcus
default, this claim cannot be the basis of habeas r&liedy, 518 U.S. at 162.

B. Ineffective Assistance of Counsel in Plea Negotiations

In his reply, Johnson attacks the TCCA'’s treatment of his ineffective agssta plea
negotiations claim on two separate bases. First, he argues that the TCCA idsgesioa that
was both contrary to and an unreasonable application of clearly established lagubing
Johnson to prove by clear and convincing evidence that he would have taken the plea dgffer ha
been conveyed to him; Johnson was required only to demonstrate a reasonable praiaalbhiéty t
would have taken the offer. (Doc. No. 3agelD# 1404.) Second, Johnson argues that the
TCCA'’s ruling was based on an unreasonable determination of the facts in light ofdéecevi
presented, and specifically attacks the TCCA's findings that (1) trialsebaonveyed the plea
offer to Johnsomnd (2) Johnson equivocated in response to questioning about whether he would
have accepted the offer if it had been conveyleda PagelD# 1401-04.)

Respondent’s arguments with respect to this claim precede Johnson’s reply amdetheref
do not addresdohnson’s arguments directly. Respondent asserts only that there is noaridear
convincing evidence to overcome the presumption of correctness accorded” thésTasdal
finding that trial counsel had conveyed to Johnson the plea offer, although Respondenislso stat

in an argument heading that the TCCA's rejection of the ineffective assistauiea negotiation
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claim was “neither contrary to nor an unreasonable application of clearly dstddbsv.” (Doc.
No. 14, PagelD# 1314-15.)

In ruling on Johnson'’s ineffective assistance in plea negotiations claim, the fic@ded
the following analysis:

The Srickland standard for determining whether a petitioner received the
ineffective assistance of counsel applies in plea negotiations as daliagtrial.
Missouri v. Frye, — U.S. , , ——=+32 S.Ct. 1399, 1407, 1409, 182
L.Ed.2d 379 (2012)see Hill v. Lockhart, 474 U.S. 52, 58, 106 S.Ct. 366, 88
L.Ed.2d 203 (1985). Accordingly, “counsel have responsibilities in the plea bargain
process, responsibilities that must be met to render the adequate essidtan
counsel that the Sixth Amendmerdgquires in the criminal process at critical
stages.’Frye, 132 S.Ct. at 14Q7A fair trial does not correct deficient performance
because of “the reality that criminal justice today is for the most part a system of
pleas, not a system of trialdafler v. Cooper, — U.S. ——, —132 S.Ct.
1376, 1388, 182 L.Ed.2d 398 (2012kcordingly, “it is insufficient simply to point

to the guarantee of a fair trial as a backstop that inoculates any errors in thé pretr
process.'Frye, 132 S.Ct. at 1407.

In Magana v. Hofbauer, 263 F.3d 542, 54%0 (6th Cir.2001) as in the petitioner’s

case, trial counsel testified that he had never told the accused that his sentences
could be run consecutively. Magana, trial counsel in fact had assured his client

that the sentences would be concurrent and that the most he could be sentenced to
after trial was ten years, which was equivalent to the State’s pled dffEne Sixth

Circuit concluded that trial counsel’s “gross misadvice to his client regarding th
client’s potential prison sentence, certainly fell below an objective sthrafar
reasonableness under prevailing professional normsat 550 see also Wooten

v. Raney, 112 Fed. App’x 492, 496 (6th Ciz004) (notinghat “in some cases the
failure to inform a defendant correctly of his sentencing exposure at trial may
constitute ineffective assistance of counsel’ but rejecting the claim based on
prejudice);Grindstaff, 297 S.W.3d at 22(guotingMoss v. United Sates, 323 F.3d

445, 474 (6th Cir. 2003) for the proposition that “the failure of counsel to ‘provide
professional guidance. . regarding. . . sentence exposure prior to a plea may
constitute deficient assistance’ ”). “A criminal defendant has a right to expect at
least that his attorney will review the charges with him by explaining the elements
necessyy for the government to secure a conviction, discuss the evidence as it bears
on those elements, and explain the sentencing exposure the defendant will face as
a consequence of exercising each of the options availabt ¥. Wolfe, No. 2:11+

CR-33, 2012 WL 1957427, at *10 (E.ODrenn. May 31, 2012jquoting Smith v.

United Sates, 348 F.3d 545, 553 (6th Ci2003). Based on the unconflicting
testimony of the petitioner and trial counsel, trial counsel did not alert the petitione

to his potential sentencing exposure if he proceeded to trial. Furthermore, trial
counsel’'s testimony seemed to suggest that he had told the petitioner he could get
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as little as eight years’ imprisonment for the aggravasédbery charge, which
would be the minimum for a Range | offender. We conclude that trial counsel's
performance was deficient.

The Supreme Court has recently addressed what a petitioner must prove to show
prejudice when alleging that counsel's deficiemrfprmance resulted in the
rejection of a more favorable plea offer:

In these circumstances a defendant must show that but for the ineffective
advice of counsel there is a reasonable probability that the plea offer would
have been presented to the cofie., that the defendant would have
accepted the plea and the prosecution would not have withdrawn it in light
of intervening circumstances), that the court would have accepted its
terms, and that the conviction or sentence, or both, under the offer’s ter
would have been less severe than under the judgment and sentence that in
fact were imposed.

Lafler, 132 S.Ct. at 1385ee also Magana, 263 F.3d at 55452 (predatingLafler

and concluding that the petitioner established a reasonable probability that he would
have accepted the plea based on his own testimony, on the large dispaegnbetw
the tenyear offer and his fortyear exposure, and on trial counsel’s testimony that
the petitioner stated, after receiving the misadvice, that he would rejectféhe of
“[u]lnder those circumstances”). The Sixth Circuit does not require a defendant to
support his own assertion that he would have accepted the offer with additional
objective evidenceGriffinv. U.S, 330 F.3d 733, 737 (6th Ci2003) Smith, 348

F.3d at 551.

In this case, the disparity between the offer, which was for twenty years’
imprisonment, and the petitioner’s exposure, which was-diigit years, is large.
SeeU.S v. Morris, 470 F.3db696, 602 (6th Cir2006)(“This Court has given special
weight to significant disparities between penalties offered in a pleaeaadtips of

a potential sentence in determining whether a defendant suffered prejudice by not
accepting a plea offer.”). Furthermore, the State’s case against the petitioner was
particularly strong. Nevertheless, there is also evidence which sugbests
petitioner would not have accepted any plea offer. First and most tellingly, the
petitioner’s own testimony on the issue veaglivocal, as he testified at times that

he would have taken the offer and at other times that it was “highly likely” or
“possible” that he would have. Second, the petitioner maintained his innocence
throughout the trial and poesbnviction proceedings. Ehpetitioner’'s testimony

was that no robbery took place and that the store manager fabricated the robbery
after an argument escalated into a physical confrontdigrsee Griffin, 330 F.3d

at 738(noting that “declarations of innocence are therefore not dispositive on the
guestion of whether [the petitioner] would have accepted the government’'s plea
offer” and remanding for a hearing). Finally, petitioner's counsel testified tha
petitioner was adamantly ppsed from the beginning to taking a plea offer, and he
testified that the petitioner did not want to plead guilty because he steadfastly
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maintained that he was innocent of the crime. The postconviction court
“accredit[ed] the testimony of trial counsehtthe did communicate the offer and

that the petitioner was not interested in taking any plea.” In light of the
postconviction court’s factual finding that the petitioner was “not intedeiste

taking any plea” and other evidence suggesting that the petitioner was resteder

in plea bargaining, we conclude that the petitioner has failed to establish by clea
and convincing evidence that he would have taken the tweaty plea offer.
Accordingly, the petitioner has not shown a reasonable probabilityothtefor trial
counsel’s failure to alert him to his potential sentencing exposure, the plea offer
would have been presented to and accepted by the sentencingeaGmith v.

Sate, No. E2003-006553=CA-R3-PC, 2004 WL 73267, at *7 (Ten@rim. App.

Jan.9, 2004)(declining to find prejudice stemming from an allegation that counsel
did not discuss consecutive sentencing because the petitioner's testimony showed
“that he wanted to prove his innocence and that he believed that he had a chance to
be acquitted on all the charges”).

Johnson 11, 2014 WL 793636, at *8-9.
At the outset of its analysis, the TCCA properly identifsgdcklandas the law governing
ineffective assistance of counsel claims, holding that trial counsel'srpenice was defient

under the first prondd. at *8 (citingMagana v. Hofbauer, 263 F.3d 542, 550 (6th Cir. 2001)). It

also properly identified_afler as governing the prejudice analysis in the context of Johnson’s
ineffective assistance in plea negotiations clddnat *9. However, the TCCA'’s analysis falters
from that point.

In beginning its analysis, the TCCA correctly quokedler's rule that, when alleging
ineffective assistance of counsel in the context of plea negotiations, “a defemts show that
but forthe ineffective advice of counsel there is a reasonable probability that thefplteaaflid
have been presented to the court . . ., that the court would have acceptedsjtaridrthat the
conviction or sentence, or both, under the offer's terms woal@ been less severe than under
the judgment and sentence that were in fact imposgdguotingLafler, 132 S. Ct. at 1385). The

TCCA then assessed the evidence presented in light of factors considdesghima v. Hofbauer

263 F.3d 542 (6th Cir. 2Q(), a case that predateafler but established a “reasonable probability”
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standard in the Sixth Circuit for determining prejudice in the context of plea aggudil In its

conclusion, however, the TCCA contradicts itself. It finds, first, that Johnisas failed to

establish by clear and convincing evidence that he would have taken the-y@anplea offer.”

Johnson 112014 WL 793636 at *9. In the next sentence, it concludes that Johnson “has not shown

a reasonable probability that, but for counséidure to alert him to his potential sentencing

exposure, the plea offer would have been presented to and accepted by the sentenciidy court

The TCCA then citeSmith v. Statea case applying Tennessee Code Annotated3940.0(f),

which sets thetandard under Tennessee law for proving facts in-gmstiction proceedings.

Tenn. Code Ann. 8§ 40-30-110(f) (*“The petitioner shall have the burden of proving the allegations

of fact by clear and convincing evidence Jghnson 112014 WL 793636, at *9 {ftng Smith v.

State No. E2003-0065%CA-R3-PC, 2004 WL 73267, at *7 (Tenn. Crim. App. Jan. 9, 2004)).
Johnson argues that the TCCA'’s apparent reliance on two contradicting staedaltesl

in a ruling that was “contrary to” clearly established law (Dd@. 30, PagelD# 1404, 1408) and

citesMagana v. Hofbauerto support his position. 263 F.3d at 550 (holding that the Michigan

Court of Appeals, by requiring petitioner to demonstrate an “absolute certtiatythe outcome
of the plea bargain would haveen different, issued a decision that was “contrary to clearly
established Supreme Court precedent”). Blaiganawas issued prior to the Supreme Court’s

decision inHolland v. Jacksarb42 U.S. 649 (2004and the Court fids the latter case controlling

here.In Holland the Supreme Court reversed the Sixth Circuit’s holding that the TCCA issued an
opinion contrary tdstricklandwhen it improperly analyzed prejudice under a preponderance of
the evidence standard rather than that of a reasonable probadbilay.65+52. The Supreme
Court emphasized that, as in this case, the TCCA began its analysis by teeitngect standard

from Strickland Id. at 654. The Court construed the TCCA's reference to the preponderance
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standard as “addressing the general burden of proof in postconviction proceedings widhaegar
factual contentions.Id. Although the Court found it “possible to read it as referring also to the
guestion of whether the deficiency was prejudicial, therepplaatingStrickland such a reading
would needlessly create internal inconsistency in the opinldnlhstead, the Court held that §
2254(d) “requires that ‘statsourt decisions be given the benefit of the doubt” and that
“[rleadiness to attribute eor is inconsistent with the presumption that state courts know and

follow the law.™ Id. at 655 (quoting Woodford v. Visciotti, 537 U.S. 19, 24 (2002)).

Following Visciotti's reiterated mandate, this Court must find the TCCA'’s conclusion not

contrary taStrickland The TCCA stated the proper standard governing the prejudice analysis three
times in Johnson’s case. First, in introducBtgckland second, in introducingafler; and then
again immediately after the reference to the Johnson’s lack of ‘@hebconvincing evidence,”
where the TCCA held that “[Johnson] [had] not shown a reasonable probability that, b for tri
counsel’s failure to alert him to his potential sentencing exposure, the pleaodilerhave been
presented to and accepted byskatencing court.Johnson 112014 WL 793636, at *6, 9. When
the TCCA'’s use of the suspect statutory language is contextualized, itsafgpbaran aberration
and not the rule applied.

Before stating that Johnson had failed to establish by “clear and convincingaeVitieat
he would have taken the plea offer, the TCCAdetree purely factual determinations that
influence (but do not determine) the analysis of whether there is a reasonableliprababi
Johnson would have taken the plea. Filsg TCCA reiteraté its finding that Johnson was
equivocal in answering questions about whether he would have taken the.d¢49. Second,
the TCCA emphasizithat Johnson had maintained his innocence throughout the proceédlings.

Third, the TCCA réeratal trial counsel’s testimony that Johnson was “adamantly opposed from
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the beginning” to taking a plea offdd. Given the TCCA'’s use of the proper standard elsewhere

in the opinion (including in the sentence that follows its use of the suspect languagllands
reminder that stateourt decisions must receive the benefit of the doubt, the TCCA may be
understood to have found that Johnson failed to prove the contrary of the three aforementioned
factual determinations by clear and convincing evidence, as it was disnbiar do in the post
conviction proceeding. The TCCA'’s decision was therefore not “contrary ta'lyckstablished

law. See Daniel v. Curtin499 F. App’x400, 411 n.5 (6th Cir. 2012) (holding that, despite

imprecise language used in ruling on petitioner's claim of prejudice, thhiddit Court of
Appeals was analyzing petitionerStrickland claim “under the proper standard that it first

articulated in itsopinion); Urban v. Ohio Adult Parole Auth., 116 F. App’x 617, 627 (6th Cir.

2004) (crediting the Ohio Court of Appeals with applying the proper standardStockland

despite failure to quote it and use of “slightly different terms”); NichoBell, 440 F. Supp. 2d

730, 775 (E.D. Tenn. 2006) (holding that TCCA's use of “no reasonable lawyer” language did not
make its decision unreasonable where it had recited the corSplietdandstandard elsewhere);

but seeWalker v. Hoffner, 534 F. App’x 406, 4312 (6th Cir. 2013) (finding that the Michigan

Court of Appeals had incorrectly stated the rule governing the analysis jotlipee under
Stricklandwhen it held that petitioner had not shown that failure to raise a particular defense
“deprived [him] of a easonably likely chance of acquittal”) (internal citations omittédsquez
v. Bradshaw, 345 F. App’'x 104, 112 (6th Cir. 2009) (holding that the Ohio Court of Appeals
recitation of the proper standard once was not enough where it had applied ar¢ifroden

of proof”) (quotingWest v. Bel] 550 F.3d 542, 552 (6th Cir. 2008])nsley v. Million, 399 F.3d

796, 80607 (finding that the Kentucky Court of Appeals had incorrectly stated the standard under
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Stricklandbut that the error was “of no consequehbecause petitioner had failed to establish
prejudice).

Nor can the TCCA's rejection of Johnson'’s ineffective assistance in plgaifiag claim
be labeled an unreasonable application of clearly established law. Even assahmagnJ
established a reasable probability that he would have accepted the plea offer, he did nothing to
meet the additional burddrafler imposes on defendants to demonstrate a reasonable probability
that the prosecution would not have withdrawn the offer in light of intervemiogmstances and

that the court would have accepted its terbadler, 566 U.S. at 164see alsdrallent v. United

States 567 F. App’x 343, 34647 (6th Cir. 2014) (holding that, because petitioner pointed to
nothing in the record to indicate “that he ever would have cooperated with the goverriraent,”
could not show a reasonable probability that the terms of the original agreemethhawzeibeen
met and that the government “would not later rescind the offéng TCCA applies theafler

rule in the final sentence of its analysis: “The petitioner has not shown a reagmoélaleility
that, but for trial counsel’s failure to alert him to his potential sentencing exgpabkarplea offer
would have been presented to and accepted by the sentencingJotunsdn 1) 2014 WL 793636,

at *9. The additional components of the rule are especially important whenastaggves the

prosecution and courts the discretion to reject a plea agreement, Missouri,\b@ayeS. 134,

147 (2012), which appears to be tase in Tennessee. See Parham v. 888S.W.2d 375, 382

(Tenn. Crim. App. 1994 )k(ating thatthe district attorney general may withdraw or revoke a plea

bargain agreement “until accepted by the trial court” and “[a] plea bargain agresrsubjecto
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the trial court’s approval™j. The TCCA’s conclusion that Johnson failed to establish prejudice
underLafler was not unreasonable.

Johnson also takes issue with the TCCA'’s deference to thegogttion trial court’s
finding that trial counsel conveyed the State’s plea offer to Johnson, whedaje¢Doc. No. 30,
PagelD# 1401.) In reviewing the trial court’s resolution of that factual questiohnCiGé had to
decide whether the evidence preponderaagdinst the trial court’s findindohnson I, 2014 WL
793636, at *7. After engaging in the following analysis, the TCCA held that it did not:

The petitioner’s first claim is that trial counsel performed deficiently in failing to
render effective assistance during plea bargaining. The petitiongetettat trial
counsel never conveyed the State’s offer to sentence him concurrently asea Rang
Il offender to an effective twertyear sentence. Although trial counsel
acknowledged he did not give the State's offer letter to the petitioner, hedestifie
that he “did relay the offer, as we had to, and he said he was not taking any time for
this.” In what became essentially a contest of credibility in which the petitione
asserted he did not know of the offer and trial counsel asserted he did, theittial co
accredited the testimony of trial counsel and found that the offer was cdnveye

The State’s offer was made on December 2, 2004. The petitioner’s trial began on
December 6, 2004. In the intervening days, trial counsel's name continued to remain
conspcuously absent from the roster of visitors whom the petitioner received in
prison. Testimony at the hearing established that trial counsel was late torcourt o
the day of trial, and the petitioner testified that his time before trial was taken up
with theissue of finding adequate clothing and that the jury was in the box by time
he was brought into the courtroom. The petitioner asks us to infer, from these facts
that the offer was not conveyed to him, and he asks us to conclude that the evidence

6 In Faison v. United States, the court held that where petitioner had shown that he would

have accepted the plea offer, and there was no evidence suggesting tioairt would have been
unwilling to enter that offer, the petitioner had sufficiently establisheddgicgwndelLafler. 650

F. App’x 881, 887 (6th Cir. 2016). This ruling seems to leave open the possibility that a petitioner
can demonstrate a reasbleprobability that the court would have entered the plea agreement
without providing any affirmative evidence. However, the court that would haeptac the plea
agreement irFaisonwas federal, eliminating/lissouris concerns about state rules thatuhdbo
prevent an accepted offer from being entered, and, further, the holdiraisionis not clearly
established for purposes of AEDPA analysis. Id. at 882—-84.

! The TCCA will only overturn a lower court’s factual determination if the ewde

“preporderates otherwiseJohnson |l 2014 WL 793636, at *6 (quoting Vaughn v. State, 202
SW.3d 106, 115 (Tenn. 2006)).
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prepondeaites against the trial court's finding that trial counsel conveyed the plea
offer. However, we cannot say that the fact that trial counsel did nothegatrison
precludes the possibility that he conveyed the offer in some other way. Naisfter
conviction counsel nor the State inquired into the minutiae of the manner in which
the offer was conveyed, and although the evidence suggests that trial cbdnsel
not conveyed the offer in person, there is no evidence regarding the possibility that
it was convged in some other manner; there is simply the testimony of counsel that
he conveyed the offer and that of the petitioner that counsel did not do so.
Ultimately, then, the question remains one of credibility. Questions concéheing
credibility of the witresses, the weight and value of evidence, and the factual issues
raised by the evidence are resolved by the postconviction ¢doameycutf 54
S.W.3d at 76667. Furthermore, a paesbnviction court’s factual determinations

are conclusive unless the evidence preponderates otheviaisghn 202 S.W.3d

at 115. We conclude that the evidence does not preponderate against the
postconviction court's determination that the offer was conveyed.

Johnson argues that the TCCA'’s ruling was based on an unreasietabieination of the
facts: “the proof is diametrically opposed to the conclusion that trial counsed wawvé taken the
time to try to convey the offer.” (Doc. No. 30, PagelD# 1402.) The offer was made adapur
December 2, 2004 and Johnson’s trial began on the morning of Monday, December 6, 2004,
leaving counsel little time to convey the offdd. @t PagelD# 14042.) Further, a prison record
established that trial counsel never visited Johnson while he was in prison, and counsel
acknowledged that he was late to the court the morning of tidalat(1373, 1378, 1401.) The
TCCA concluded that though trial counsel clearly did not convey the offer to Johnson in person,
he might have done so in “some other way” and therefore the evidence did natierep® against
the trial court’s decision to credrial counsel’s testimony that he had conveyed the aftdmson
II, 2014 WL 793636, at *7. The TCCA'’s finding on this factual determination is entitled to a
presumption of correctness under AEDPA and can only be rebutted by clear and convincing
evidence. 28 U.S.C. § 2254(e)(1). Although Johnson has provided reason to doubt the trial court’s

finding that the offer was conveyed, he has failed to meet that burden here.
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Yet the Court need not decide whether Johnson has rebutted the TCCA's finding with clear
and convincing evidence as that finding did not substantially &ffait particular claim of
ineffective assistance. That is because the TCCA proceeded to conclude that the eeideace b
the trial caurt definitively established that trial counsel had failed to convey antedsespect of
the plea offer"trial counsel never told the petitioner that, if he elected to reject the bfer,
sentences could be run consecutivelphnson 12014 WL 793636, at *7. Further, trial counsel
“told [Johnson] he could get as little as eight years’ imprisonment for thevatgparobbery
charge, which would be the minimum for a Range | offenddr.at *8. Having determined that
trial counsel’s failure to advisBohnson regarding his sentencing exposure amounted to deficient
performance undegtrickland the TCCA proceeded to the same analysis that it would have
undertaken had it found that the plea offer was never conveyaohely, whether Johnson was
prejudicedby counsel’s failure to adequately convey the information contained in the plea offe
See idat *8-9.

Johnson also objects to the TCCA'’s conclusion that he equivocated in his testirttany at
postconviction evidentiary hearing as to whether he wowaldehaccepted the State’s plea offer
had he been advised that he might face consecutive sentencing if comaqgtedsibility that the
written plea offer explicitly mentioned. (Doc. -1, PagelD# 996; Doc. No. 30, PagelD# 1403.)
The TCCA points out that, when first asked if he would have taken the plea offer d kedvan

about it, Johnson responded with “[i]t's possible, if | knew what | was facingydoitrial. It's

8 The TCCA did reference the trial court’s finding that the offer had beereged and that
Johnson was not interested in taking it in concluding that he had failed to establishcerejudi
However, that was only one of three factors the court considered in reaching itssiorel
“[flirst and most tellingly, the petitioner’'s own testimony on the issug &guivocal . . . [and]
[s]econd, the petitioner maintained his innocence throughout the trial andopesattion
proceedings.Johnson 112014 WL 793636, at *9.
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highly likely, yes, | would have accepted that 20 year ddahihson 112014 WL 793636, at *3,
9; (Doc. No. 1316, PagelD# 1109:320). Johnson then stated, after the suggestion that Johnson’s
response might not be consistent with his continued proclamation of innocence, teapdjitjt
is, if 'm facing 54 years and my attorney would have explained to me, umglerraumstance, |
would have taken 20 at 35 percent, if | was facing jay walking.” (Doc. N@61®agelD# 1169
10.) In finding Johnson’s testimony to be equivocal, the TCCA was merely hightightit his
respamse shiftee—from “possible” to “highly likely” to yes “under any circumstanc&ée
Johnson II, 2014 WL 793636, at*9. Johnson points out that the shift in responses mirrored a shift
in the questions presented, and argues that there is nothing equivocal about his fina¢.respons
(Doc. No. 30, PagelD# 1403.) Although Johnson’s reading of the transcript is plausible, so too is
that of the TCCA. Johnson has not met the high burden of upsetting the presumption of cerrectnes
accorded to the TCCA'’s finding of fact.

C. Additional Ineffective Assistance Claims

Johnson challenges the TCCA's treatment of his remaining ineffectivéaassi<laims
on three bases. First, he argues that the TCCA'’s decision was either ctantraap unreasonable

application of clearly established law because it ap@igtklandrather than United States v.

Cronig 466 U.S. 648 (1984a case that allows courts to presume that a petitioner was prejudiced
when petitioner was denied counsel at a critical stégec. No. 30, PagelD# 1393Second,

Johnson suggestthat even ifStricklandgoverned his claims, the TCCA unreasonably applied it.

o It is not clear from Johnson’s reply whether he has challenged the TCCA'’s haofdtisg
claims if in fact they are treates claims undeétricklandrather tharCronic. The Court construes
his petition as doing so for three reasons: (1) in his petition, Johnson argues, ah tgeme; that
the TCCA'’s “denial of relief involved rulings that were ‘contrary to’ or ‘involvaduareasonable
application of’ clearly established federal law” (Doc. No. 1, PagelD# 13Jof&)son argues that
counsel’s ineffective assistance resulted in prejudice (an argument thatersesseary in the
context of the presumed prejudice analysisCobnic) (id. at PagelD#2); and (3) Johnson
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And finally, Johnson argues that the TCCA'’s ruling on his ineffective assisthioebased on
trial counsel’s failure to communicate was based muoir@measonable determination of the facts.
(Id. at PagelD# 1391-93.)

1. Failureto Apply United Statesv. Cronic

Stricklandand _Cronic addresdifferent aspects of the Sixth Amendment’s guarantee of

counsel in criminal proceedingSitrickland provides relief when counsel's performance falls
below an objective standard of reasonableness and the defendant can show a eqastadidity
that counsel’s performance impacted the outcome of theStradkland 466 U.S. at 68488, 694.
Cronic addresses cases in which the Sixth Amendment is violated, not because of sounsel’
deficient performance, but by circumstances “so likely to prejudice the acthageitie cost of
litigating their effect in a particular case is unjustifie@ronic 466 U.S. at 649, 658, 665 (finding
no Sixth Amendment violation where trial court allowed counsel only 25 days to pfeptral,
despite his inexperience and the length and complexity of the governmengai@sunderlying
the prosecution). The Court pided three examples of such circumstances: (1) the complete
denial of counsel at a critical stage of the trial; (2) counsel’s absollieeféad “subject the
prosecution’s case to meaningful adversarial testing;” and (3) the existermastraints makimn
it unlikely that even competent counsel could provide adequate assisthiat&59—60.

In his reply to Respondent’s answer, Johnson argues that the facts he alleged in his post
conviction proceedings “rose to the level of a complete denial of couwitseh must be analyzed
under the constructive denial of counsel at a critical stage analydatkefsic] in [Cronid.”

(Doc. No. 30, PagelD# 1393.) Therefore, Johnson argues, the TCCA'’s decision reje@inthhis

continues to argue prejudice in his reply brief, suggesting that, in meaduting Court may
aggregate the harm caused by counsel’s errors. (Doc. No. 30, PagelD# 1387).
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Amendment claims by applyingtrickand was “contrary to” or involved an “unreasonable
application” of clearly established lawd)

First, the Court must consider whether this claim is properly considered as part of
Johnson’s habeas petition because it is raised for the first time in Johnson’s Re$pondent’s
answer. (Doc. No. 30, PagelD# 1393.) Although his original petition (Doc. No. 1, PagelD# 12)
does state that the effect of his counsel’'s deficient performance is thasiefiectively denied
counsel altogether,” it appearsaththis assertion was intended more as rhetorical flourish than a
Cronicclaim. The petition does not menti@nonicor reference a “critical stage” of the trial and
instead argues that Johnson suffered prejudice from each instance of allegetiveefigstance,

an argument that is only required un&trickland SeeCronic 466 U.S. at 659 n.26; (Doc. No.

1).
The Sixth Circuit holds that, in the habeas context, a claim that is raised fosthanfa

in a petitioner’s reply (or traverse) “is not properly before the distaattc¢’ Tyler v. Mitchell

416 F.3d 500, 504 (6th Cir. 2005ge alsd@hompkins v. M&une, 433 F. App’x 652, 659 (10th

Cir. 2011) ¢gtating that “raising an issue for the first time in a reply brief or traveissufficient

to preserve it”); United States v. Barret?8 F.3d 34, 46 (1st Cir. 1999)fis court has already

rejected Barr's argument that he properly presented the Jencks Act claim by travdrbasan

held that the district court did not err in failing to rule on the clginddckson v. Duckworth, 112

F.3d 878, 880 (7th Cir. 1997) (noting tlaft]raverse is not the pper pleading to raise additional

grounds for relief”) (quoting Cacoperdo v. Demosthenes, 37 F.3d 504, 507 (9th Cir. 1994)).

Because Johnson makes this argument for the first time in his reply, the Counbheedsider
it. However, even if the Court wete find this claim properly raised, it does not support habeas

relief for Johnson.
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The TCCA did not err in considering Johnson’s claims u@tgckland In neither his
briefing before the trial court (Doc. No. -5, PagelD# 955%9) nor in the TCCA (Doc. No. 13

18, PagelD# 1189211) does Johnson menti@nonicor allege the denial of counsel at a critical

stage; instead, as in his petition in this court (Doc. No. 1), Johnson identifig&spstances of
ineffective assistance and argues prejudicgeutrickland'® In his reply brief in this Court,
Johnson argues that the TCCA committed the same error that the Sixth Circuiteatttothe

Michigan Supreme Court iMitchell v. Mason 325 F.3d 732 (2003). (Doc. No. 30, PagelD#

1397.) InMitchell, the Sixth Circuit held that the Michigan Supreme Court unreasonably applied
Cronicin concluding that it did not govern the petitioner’s claim, where the petitioner had been
constructively denied counsel at the critical pretrial stitiiehell, 325 F.3dat 741. Importantly,

unlike Johnson, the petitionertitchell raised &Cronicclaim in state court, which the Michigan

Supreme Court rejecteldl. To conclude, as Johnson urges, that the TCCA made the same mistake
here would be to overlook that distinction and fault the TCCA for not conside@ngrec claim
that Johnson never raised.
Finally, even if Johnson were found to have adequately raiSeargcclaim in state court,
the Court would not find that the TCCA’s application $trickland was contrary to clearly

established law. Johnson claims that his allegations fall within theClistic scenarie—the

complete or constructive denial of counsel at a critical stage. (Doc. No. 30, Raf49B.) His
argument is rooted in ten specific factual allegations of ineffective ass#st§a) failure to
investigate, (b) failure to communicate, (c) failure to develop a defendajl(ug to advise (pre-

trial) of consequences of testifying, (e) failure to communicate pleail{fyd to engage in any

10 Respondent does not argue that JohngBromic claim is procedurally defaulted, and the
Court declines to consider that affirmative defemgesponte. Stojetz v. Ishee, 389 F. Supp. 2d
858, 910 (S.D. Ohio 2005).
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pretrial litigation, (g) failure to seek suppression of shapvidentification, (h) failure to object to
multiplicitous indictment, (j) failure to crossxamine witnesses with prior inconsistent statements,
and (k) failure to prepare an opening statemeid.”at PagelD# 1388.) The Supreme Court has

characterizecCronic as creating only a “narrow exception” to the general rutgtiitklandthat

“a defendant who asserts ineffective assistance of counsel must demonstranly that his
attorney’s performanoeas deficient, but also that the deficiency prejudiced the defdrseida

v. Nixon, 543 U.S. 175, 190 (2004), and warned that federal courts should hesitate before
concluding that a state court’s failure to ap@hpnicwas contrary to clearly estalilisd law.See

Woods v. Donald, 135 S. Ct. 1372, 1377 (2015) (holding that none of the cases cited im€ronic

examples of a complete or constructive denial of counsel “dealt with circumstémcésoke
present here=namely, counsel’s teminute absenceuling testimony that he had indicated to
the court was irrelevant to his clierind therefore the Sixth Circuit erred in affirmi@gonic-

based habeas reliefjyright v. Van Patten, 522 U.S. 120, 125 (2008) (holding that no Supreme

Court precedent “clearlgstablishes thatronic should replacétricklandin this novel factual

context—counsel’s participation in a plea hearing via speaker phone). It is not dstabjished

that Cronic applies to a fact pattern like Johnsot'sherefore, to the extent Bason could be

1 As mentioned above, Johnsanalogizesis case to that of the petitioner Mitchell v.
Mason 325 F.3d 732 (6th Cir. 2003Doc. No. 30, PagelD# 13994 Sixth Circuit precedent,
the holding of that case is not clearly established for the purpose of analyzihgmthetTCCA'’s
decision wa contrary to clearly established la8eeWilliams, 529 U.S.at 412.But even if that
were not the case, the factdiifchell are significantly different from Johnson’s case. As the Sixth
Circuit emphasized in holding that the Michigan Supreme Court should have @aliedrather
thanStrickland petitioner’s lawyer had not only never consulted with his client during thegpretr
stage, he has also been “suspended from practicing law for the pren#ding trial” and “the
court [had] acquiesce[d] in [the] constructive denial of counsel by ignoring the dafend
repeated requests for assistantg.’at 744.
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found to have raised a constructive denial of counsel claim @rdaic before the TCCA, that
court did not err in applyin§trickland

Johnson also appears to argue that the @ichic scenario is relevant to his claim$ie

analogizes the situation created by his trial counsel to the faetsaall v. Alabama287 U.S. 45

(1932), a case that the Court @ronic cited as illustrative of a circumstance in which “the

likelihood that any lawyer, even a fully competent one, could provideteieassistance is so
small that a presumption of prejudice is appropriate without inquiry into the actudlict of the

trial.” Cronic, 466 U.S. at 659-60; (Doc. No. 30, PagelD# 1394-95). Yet Johnson’s trial counsel,

unlike the lawyer irPowell was not charged by the court with the task of representing a criminal
defendant the day that the trial began with “whatever aid the local bar couldgt@geCronic,
466 U.Sat 660 (citingPowell 287 U.S. at 53). The alleged inadequacy of counsel’s representation
of Johnson stems entirely from choices that counsel made, and not from anl egtestraint that
would prevent even an excellent lawyer from performing at a constituticndflgientlevel. The
TCCA did not err in failing to identiffCronic as controlling Johnson’s claims.

2. Analysisof Ineffective Assistance Claims under Strickland

The TCCA properly recited the standard fr@tricklandbefore proceeding to analyze
Johnson’s ineffectir assistance claimSee Johnson I, 2014 WL 793636, at *6; (Doc. Ne153
PagelD# 1064). Relief is therefore only available under AEDPA if the TE@AINgs on those
claims were based on an application of3lwcklandstandard that was “objectivelyreasonable”
or if they were based on an unreasonable determination of the/falitans, 529 U.S. at 409; 28

U.S.C. § 2254(d)(1)2).
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a. Failuretoinvestigate, interview witnesses, and communicate with Johnson

The TCCA dismissed these claims by codatg that Johnson had failed to make any
showing of prejudice. With respect to trial counsel’s alleged failure to inaéstay interview
witnesses, the TCCA stated:

When a claim of ineffective assistance of counsel is premised on counsats fall
to interview or call witnesses, the witnesses must be presented at the post
conviction hearingBlack v. State, 794 S.W.2d 752, 757 (Tenn.Crim.App.1990)
“As a general rule, this is the only way the petitioner can establish thahe . .
failure to have a known witness present or call the witness to the standdesult
the denial of critical evidence which inured to the prejudice of the petitioner.”
Pylant, 263 S.W.3d at 86@juotingBlack, 794 S.W.2d at 797 This is because the
court cannot speculate as to what a witness’s testimony might haveBbaen.

794 S.W.2d at 757. Presenting the witness allows thecpaosiction court to
determine whether that witness's testimony would have been credible, matetial
admissiblePylant, 263 S.W.3d at 869/0. Without the postonviction testimony

of Mr. Alshinawa and Ms. Moore, the claim is purely speculative and the petitioner
cannot show prejudice.

Johnson I, 2014 WL 793636, at *10.

Because Johnson did not call Alshinawa or Moore at theqgoosiction hearing, the
TCCA concluded that Johnson’s suggestion that an interview of Alshinawa or Moore {[might
have” revealed additional discrepancies between Alshinawa’s testimorhysaimiial statement
to the police was not enough alone to establish prejudliceThis was not an objectively

unreasonable application 8frickland See Stewart v. Wolfenbarget68 F.3d 338, 353 (6th Cir.

2006) (upholding the TCCA'’s conclusion that petitiohad not adequately shown that the failure

to call a particular witness deprived petitioner of exculpatory testimongevthe witness did not
testify at the postonviction hearing). The fact that Detective Tarkington testified at thenigeari
about inconstencies between Alshinawa’s testimony at trial and his initial statement to the police
did not change that because “the fundamentals of [Alshinawa’s] testitbay the defendant

entered the store, threatened Mr. Alshinawa and Ms. Moore with what apfeleed gun in his
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pocket, and took money from the cash registesmained unchangedJohnson Il 2014 WL

793636, at *10. That too was a reasonable applicati@irafkland SeePoindexter v. Mitchell

454 F.3d 564, 5773 (6th Cir. 2006) (finding thathallenged testimony established, despite
inconsistencies, that petitioner had fired two shots at witness’s head, and éetemiCourt of
Appeals’ “ruling that the inconsistent statements were immaterial to the ress]tduniéled to
deference”).

The TCCA dismissed Johnson’s claim that counsel entirely failed to communidate w
him prior to trial by pointing out that Johnson had provided no “explanation of how the trial would
have been different if trial counsel had held additional meetings witbetiteoner.” Johnson |l
2014 WL 793636, at *10. In the petition for pasinviction relief that Johnson presented to the
trial court, the only reference to prejudice stemming from trial counselisd to communicate
with Johnson pretrial was that trieounsel did not learn earlier about the shguidentification
that occurred. (Doc. No. 185, PagelD# 96&1.) Had trial counsel known about the shawy
Johnson argued, he might have moved to suppre$s.JtB(t the TCCA rejected the suggestion
that Johnson’s failure to challenge the shop identification reflected deficient performance,
pointing out that “the showip was part of an ethescene investigatory procedure immediately
after the commission of the crime” and therefore “the identificatias not subject to
suppression.Johnson Il, 2014 WL 793636, at *11. Even if it had been, trial counsel’s decision
not to challenge it would have been reasonable in light of his theory of thett@selohnson had
been “involved in a conflict with the store manager” but did not have the intent necessary to
commit robberyld. at *5, 12. The TCCA's ruling on Johnson'’s failure to communicate claim was

not based on an unreasonable applicatidgtotkland
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Nor was it based on an unreasonable determination of the facts. Johnson argues that tri
counsel’s testimony at the evidentiary hearing did not support the TCCA’susmnrckhat trial
counsel had met with Johnson “eight or nine times” prior to tdaht *10; (Doc. No. 30, PagelD#
1391). Johnson points out (Doc. No. 30, PagelD# 1391) that trial counsel testified only that he had
spoken with Johnson on “several occasions.” (Doc. Nd.G.3PagelD# 1144:3.) But a broader
review of the transcript shows that the TCCA’s conclusion was supported. In theopoistion
hearing, Johnson estimated that he had been in court eight or nine times lzfdce & PagelD#
1083:1318.) When trial counsel was asked whether he agreed with that estimategdhéhstichhe
did and claimed that it was his habit to discuss Johnson’s case with him when he ot (dc
at PagelD# 1145:48.) Although it is true that Johnson disputed that assertion, claiming that he
never saw trial counsel prior to trial, the postviction court credited trial counsel’s testimony.
Johnson Il, 2014 WL 793636, at *10. That determination of fact is entitled to a presumption of
correctness under AEDPA, and Johnson has failed to rebut it by clear and convincingeeviden
28 U.S.C. § 2254(e)(1).

b. Failuretoengagein pretrial litigation

As discussed above, Johnson has clarified that the factual predicates fdatmi is trial
counsel’s failure to file five specific motions (Doc. No. 30, PagelD# 438p (1) a motion to
dismiss one of the counts of aggravated robbery, (2) a motioet @ lgjll of particulars setting
forth exactly what conduct was being relied upon for which counts, (3) a motioargiag the
showup identification on the day of the arrest, (4) a motion requesting that the court charge the
long version of identification under the pattern jury instructions, and (5) a motion for fuding f
an expert on the inaccuracies of @yigness identification.lfl.) The TCCA ruled on trial counsel’'s

failure to file motions (1) and (3Johnson 1l 2014 WL 793636, at*11, but it wasever fairly
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presented with an opportunity to rule on trial counsel’s failure to make the othensnanhd
therefore an ineffective assistance claim based on that failure is procedeafalilted.

With respect to trial counsel's failure to object to a “[m]ultiplicitous indictment” or
challenge one of the counts of aggravated robbery (on the grounds that there had been only one
“taking”) (Doc. No. 1, PagelD# 10), the TCCA found no deficient performance under the first
prong ofStricklandbecause “[tlhe State may, of course, charge certain crimes under alternative
theories and the petitioner offers no support for the proposition that, had the second aggravated
robbery charge been challenged, the trial court would have been obliged to disnuearthe
entirely.” Johnson |1 2014 WL 793636, at *11. The implication of that reasoning is that the trial
court could have simply reduced the second robbery charge to one of aggravateddsshust
what happened pasbnviction anyway. The TCCA reasonably apgpl&tricklandto find that
Johnson had not shown that trial counsel’s failure to file this motion amounted to deficient
performance or caused him prejudice. See id.

The TCCA rejected the ineffective assistance claim concerning Johnsdur's faifile a
mation objecting to the showp identification on grounds discussed abew®al counsel’s
decision not to challenge the shoy identification did not amount to deficient performance
because the identification was legal and therefore not subject to suppression, aademor
identity was not at issue in the prosecution given the defense’s theory. Johri2eit4IWL
793636, at *11-12. The TCCA's applicationStficklandhere was reasonable.

c. Failure to prepare an opening statement and failure to confront witnesses with
inconsistencies

The TCCA dismissed these claims on the ground that Johnson had failed to
demonstrate prejudice:
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Regarding counsel’'s opening statement, the petitioner has presented no proof
regarding how the outcome of the trial would haeerbdifferent had counsel’'s
preparation been more thoroughlthough the petitioner called Detective
Tarkington at the hearing to testify about inconsistencies between Mr. Alshsnawa’
initial statement to the police and his trial testimdhthe fundamentals of the
witness’s testimomythat the defendant entered the store, threatened Mr.
Alshinawa and Ms. Moore with what appeared to be a gun in his pocket, and took
money from the cash registeremained unchanged. Accordingly, he cannot show
areasonable probability that, but for any alleged errors, the result of the giraree
would have been different.

Id. at *10.
The TCCA's decision with respect to the claim that trial counsel failed épape an

adequate opening statement was a reasonable applicaBtickfand SeeNorman v. Bradshaw

No. 1:05CV1796, 2006 WL 3253121, at *15 (N.D. Ohio Nov. 8, 2006) (rejeg@tgioner’'s
conclusory claim that counsel’s failure to provide an opening statementdnaptiencession of

guilt that prejudiced him)Although trial counsel could have chosen to explicitly describe
Johnson’s theory of the case in the opening statem&dghnson suggests (Doc. No. 30, PagelD#
1380), the decision not to do so cannot be considered constitutionally deficient given that an
attorney’s choice not to make an opening statement at all “is ordinarilyeanmagtier of trial tactics

and . . . willnot constitute . . . a claim of ineffective assistance of counsel.” Millendedamé.

376 F.3d 520, 525 (6th Ci2004 (alteration in original) (quoting Millender v. Adam&87 F.

Supp. 2d 852, 870 (E.D. Mich. 2002)).
The TCCA also reasonably appli&iricklandto reject Johnson’s claim based on trial

counsel’s failure to confront Alshinawa with inconsistencies between éfisgbistatements and

12 Detective Takington testified that he did not recall Alshinawa saying: (1) that Moore had
walked to the back of the store to warn Alshinawa that they were being robbed; (2) that he
Moore had been forced to lie on the floor; (3) that Johnson had slammed Moore’s head into the
wall; or (4) that he had gotten into a shoving match with Johnson. (Doc. N6, PagelD# 1120

21)
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his trial testimony (discussed above). Where the essential components @ss\witastimony are
unaffeced by inconsistencies between that testimony and a pretrial statementpagreténnot
establish a reasonable probability that the trial would have ended differeshttyehimconsistency

been pointed outSee Poindexterd54 F.3d at 572—73.

d. Cumulativeerror

In response to petitioner's assertion that “[tihe cumulative effect of all tise aact
omissions of trial counsel” listed in the petition amount to “the ineffective assisihooansel to
the degree that, absent the errors, there is a reas@nabébility that the result of the trial would
have been different” (Doc. No. 1, PagelD# 12), Respondent states that “cumesedivis not a
cognizable basis for federal habeas relief.” (Doc. No. 14, PagelD# 1323.)xtheC8cuit has

sent seeminglynixed messages on this issueKgith v. Mitchell, it rejected petitioner’'s argument

that the cumulative effect of counsel's errors deprived him of a fair trial, gtttat “[t]he
Supreme Court has not held that constitutional claims that would not individually supp@$ habe
relief may be cumulated in order to support relief.” 455 F.3d 662, 679 (6th Cir. 2006) (quoting

Scott v. Elo, 302 F.3d 598, 607 (6th Cir. 2002)). But in United States v. Arny, the court held that,

“[w]hen counsel’s representation is deficient in several respects, as @askisthis court does not
measure the result of each individual error, but ‘consider[s] the errors of counsal,iagatnst
the totality of the eviderin the case.” 831 F.3d 725, 734 (quotBtgwart 468 F.3d at 361).

Yet this tension is resolved if the rules frétmith andArny are viewed as operating within

different contexts. The cases citedKeith to support the proposition that claims cannet b
cumulated involved constitutional claims in additiomataim of ineffective assistance of counsel,
such as prosecutorial miscondust erroneous jury instructionSee Keith 455 F.3d at 679;

Millender, 376 F.3d at 5225cott 302 F.3d at 601. The sans true ofKeith itself, see455 F.3d
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at 665, and of Moore v. Parker, 425 F.3d 250832256 (6th Cir. 2005), the case Respondent

cites to support its position (Doc. No. 14, PagelD# 1323). Thus, when the cBaodtistated that

the “Supreme Court has not held that constitutional claims that would not individuppgrs
habeas relief may be cumulated in order to support relief,” it wagingfd@o claims that are
entirely different (like ineffective assistance of counsel and prosegiutnisconduct), not distinct
theories of deficient performance within an ineffective assistance of counsel®taith302 F.3d

at 607. InArny, the only constitutional violation that the petitioner alleged was ineffective
assistance of counsel, and the court sgjydreld that “when counsel’s representation is deficient
in several respects,” prejudice is measured cumulatively, or holistiéatly, 831 F.3d at 728,
734.

The TCCA rejected Johnson’s allegation of cumulative prejudice “becaudedtrae is
only applicable where the accused has established there was more than one erroreddmmitt
Johnson Il, 2014 WL 793636, at *13. Having found only one instance of deficient performance
trial counsel’s failure to “alert [Johnson] to his potential sentencing expdshe proceeded to
trial” (discussed above}the TCCA concluded that there was nothing to aggretsatat *8, 13.
That holding is consistent witrny, which requires a cumulative analysis only “when counsel's
representation is deficiem several respects.” Arny, 831 F.3d at 734 (emphasis addedke also
Millender, 376 F.3d at 527 (rejecting petitioner’'s cumulative error argument in the context of an
ineffective assistance of counsel claim because there was not “more than one emgide&r co
cumulatvely”). The TCCA’s treatment of Johnson’s cumulative error claim was not an

unreasonable application of clearly established law. 28 U.S.C. § 2254(d)(1).
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V.  Conclusion

In light of the foregoing, Johnson’s petition will be denied and this matteraviligmissed
with prejudice.

The Court must issue or deny a certificate of appealabil@PA”’) when it enters a final
order denying a 8§ 2254 petition. Rule 11, Rules Gov'g § 2254 @asles U.S. District Courts.
Johnson may not take an appeal unless the Court issues a COA. 28 U.S.C. 8§ 2253(c)(1); Fed. R.
App. P. 22(b)(1). A COA may issue only if a petitioner “has made a substantial shaivihneg
denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). A “sabsal showing” is made with a
petitioner demonstrates that “reasonable jurists could debate whethfar (tvat matter, agree
that) the petition should have been resolved in a different manner” or that the isseasegre

were “adequate to deserve ea@gement to proceed furtheMiller-El v. Cockrell, 537 U.S. 322,

336 (2003) (internal quotation omitted).

In this case, the issues raised in the petition do not merit further review.théuSourt
will DENY a COA.28 U.S.C. 225¢)(1)(A). Johnson may, however, seek a COA directly from
the United States Court of Appeals for the Sixth Circuit. Rule 11(a), Rules Gov’'g 8§ 22sirCas
the U.S. District Courts

An appropriate order is filed herewith.
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