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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JOHN PENDLETON,
Plaintiff,
3:14 C 02325
V. Judge Marvin E. Aspen

BOB FRENSLEY CHRYSLER JEEP
DODGE RAM, INC., AND THOMAS
MOWELL,

N e N N L N N

Defendants.
MEMORANDUM OPINION AND ORDER

Plaintiff John Pendleton, an Africakmerican,filed this lawsuit gainst his employer,
Bob Frenslg Chrysler Jep Dodge Ram, In€“Bob Frensley”), and his supervisor,
ThomasMowell (“Mowell”), alleging violations under Title VII of the Civil Rights Act of 1964
(“Title VI1), 42 U.S.8 200@, et seq.42 U.S.C. § 1981 Section1981"), andthe Tennessee
Human Rights Act, Tenn.Code. Ann. § 4-21-10&t seq(“THRA”"). Pendleton contends that
Defendants subjected him to a hostile work environmenteandnated him because of his race
in retaliationfor objecting to Defendants’ alleged unlawful conduetesently before us are two
motions for summg judgment filed byDefendants, which we deny for the reasons discussed

below.

! Plaintiff brings claims against Defendant Mowell under Secti@8il, which allows for
individual liability. (Compl.{125-30.) See Jones v. Cont’l Car¥89F.2d 1225, 1231

(6th Cir. 1986);Fite v. Comtide Nashville, LL&86 F. Supp. 2d 735, 749 n.7

(M.D. Tenn. 2010). As to his claims against Defendant Bob Frensley, Plaintiff relies on
Title VII, Section1981 and the THRA. (Com{[y18-24.)

2 Plaintiff alleges that Defendant Bob Frensley has only moved to dismiss Plaihtftile work
environment claim, THRA retaliation claim and demand for punitive damages.

(Resp FrensleyMSJat9.) While we agree with Plaintiff that Defendant Bob Frensley’s
memorandum only addresses the sufficiency of Plaintiff's hostile work envénoinetaim,
THRA claim, and punitive damages demand, we consider each of Plaintiff'salaim
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FACTUAL BACKGROUND?

Plaintiff began working as @rsalesman for Defendant Bob Frensley on
February26, 2014.(Resp.SOFY 1) Plaintiff’s last day of work was April 26, 20141d()
During Plaintiff’s tenureat Bob Frensley, Defendant Mows#rved as Bob FrensisyNew Car
Managerand was Plaintif6 supervisor.(Mowell Dep.at 2, 27) Plaintiff testified that
throughout his employment at BobelRsley, Mowell made offensive racially derogatory
statements to Plaintiff on a daily basis. (AB@QFY 5.) According to Plaintiff, Mowell told
“nigger jokes,” made fun of theay AfricanAmericans spokepld Plaintiff that“the only thing
that niggers couldo was wash carssaid that'he had a big dick li& a nigget,and informed
Plaintiff that he left his previous employer because his supervisor was/anitaer.”
(Pendleton Depat 73, 111-12, 120 Plaintiff stated that Mowell madeaially inappropriate
comments evergay; that the comments were constamd. gt111.) According to Plaintiffs
testimony, he did not find Mowell’s jokes funnpstead “it was sickening just having twork
[at Bob Frensley] or [be] around [Mowell].ld; at 113.) Mowell denies makingnyracially
derogatory statements. (Mowell Degp41-44.)

Plaintiff testifiedthat he complained of Mowedl'inappropriate conduct to both Mowell
and Jon Henderson (“Hendersgrédhother Bob Frensley ManaggRendleton Depat 107.)

Plaintiff testified that he complained to Mowell dadigd complained tblenderson several

(SeeFrensleyMem.ISOMSJat 1.) In his response, Plaintiff addresses all of his claims, and
accordingly, had sufficient opportunity to respond prior to our rulldgrdy Oil Co., Inc. v.
Nationwide Agribusiness Ins. C&87 Fed. Appx. 238, 239 (6€ir. 2014).

% The parties have filetngthy Local Rule 56.01(b) statements, and virtually all of the
statements of fact are disputed in whole or in part. Much of the Local Rule 56.01(@Qredditi
statements of fact are disputed as well. Accordingly, unless we explicitythat a fads
undisputed, we rely on Plaintiff's version of the fabtalker v. Daws, 649 F.3d 502, 505

(6th Cir. 2011) (“At the summary judgment stage, the relevant facts are the pwveif§ion of
the facts. . . .”), but note Defendants’ conflicting versiditloe fact as well.
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times, specifically telling the men thahe nigger jokes have to stop.Td(at 107-08.)
According to Plaintiff Defendants took no correction action in response to his complaints.
(Add. SOFY 17.) Defendants denthat Plaintiff ever complained of raciakdriminaion or
harassment(Resp.Add. SOF{ 15.) According to company poliogmployeesrerequired to
report discrimination or harassment tiepartment managets(Add. SOF{ 14.) Under the
same policy, dpartment managers dhen required to repoanycomplaints talennifer Webb
(“Webld'), Bob Frenslels ownerand general manage(ld. at 16.) During Plaintiff s time at
Bob Frensley, Mowell and Henderson were both department manalgeysN€ither Mowell
nor Henderson informed Webb of Plaffig allegations. I¢l.)

On April 26, 2014, Plaintiff was involved in an incident at Bob Frensley aith
Caucasian salesman, Derek Ritcffieitchi€’). (Id. at24.) That day, Plaintiff was assisting
customes with a salewvhen Mowell directed Ritchie and another Caucasian salesman
Mr. Whittle (“Whittle”) to assist Plaintiff. (Id.; Ritchie Decl.at§4.) Plaintiff thought Ritchie
and Whittle were attempting to take his sale and a verbal argument ensuedSQ&dJd24;
RitchieDecl.at{ 4) Plaintiff, Ritchie and Whittle exited the showroom towards the back of the
dealeship. (Add.SOFY 28, RitchieDecl. | 4.) Ritchie then pushed and punched Plaintiff,
knocking him to the ground. (Ad&OFY 29; RitchieDecl. § 4.) Whittle and Douglas
restrained Plaintiff and Ritchie struck Plainafjain. (AddSOF1 31.) Ritchie then walked
back to the front of the dealership. (RitcBiecl. { 4.) Plaintiff never struck Ritchie or anyone
else. (Add. SOF{ 30.) Plaintiff testified that moments later, Moweapproached Plaintiff and

said:“Get your black ass out of here. Yoe’'fired.. . . If you dont leave the premises .we're

* Defendants allege that before and after the incident, Plaintiff was “agitat:eny
combative” with customers. (Mowell Degt48; SOF § 9.) Stan Douglas (“Douglas”), a
Caucasian Finance Manager, also testified that Plavdis acting “belligerent,” “was totally out
of control” and “seemed to be under the influence of something.” {§QB, 14.) Plaintiff
denies these allegations. (ReSpF 118-9, 13.)
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calling the policé. (Id. 1 35.) Defendant Mowell denies making these statements.
(Resp.Add. SOFY 35.) Itis undisputed that Mowell did not witness the incidadthat

Mowell told Plaintiff he needed to leave the premiseslowell would call the police.

(Add. SOF1134-35) Plaintiff left the dealership.Id. 1 35.) Ritchie, on the other hand, was
not asked to leavandfinished his shift. (Ritchi®ecl. § 4.) According to Ritchie, immediately
following the fight, Mowell told him: “You don’t have to worry about [Plaintiff] anyrmpl fired
him because of the fight. (Id.) It is undisputed the Ritchie was not terminated or suspended
for his involvement in the April 26 incident. (AdHOFY 37.) Ritchie received ahEmployee
Warning” for the April 26 incident on Monday, April 28.1d. 1 38.) Defendarilowell
completedhatwrite-up onApril 26. (d.)

Defendantgleny that Plaintiff was fired and assert that Plaintiff was administratively
discharged when he failed to return to work on Monday, Tuesday and Wednesday following the
incident® (Resp.Add. SOFY 36; WebltDep.at31.) Additionally, Defendant Mowelestified
thathecalled Plaintiff on his cell phone numerous tgya April 26, April 27 and April 28 to
check in on Plaintiff and to determine whetRéaintiff intended to return to work.

(Add. SOF1{ 42.) Plaitff testified that he was never contadtby Defendants following the
April 26 incident. Id. 1 44.) According to Mowel cellphone reads, Mowell did not call
Plaintiff from his cellphone on April 2&\pril 27 or April 28. [d. 1 43.) Defendants allege that
had Plaintiff returned to work on Monday, April 28, he would have received the same

punishment as Ritchie, a writg. (d. § 39.) There is no employee wrip-for Plaintiff in the

® Defendants do not raise a hearsay argument, but for the sedwmpleteness, we find that this
statement is not hearsay according to Federal Rule of Evi@éic¢e)(2).

SeeFed.R. Evid. 801(d)(2).

® Alternatively, for the purposes of summary judgment only, Defendants contend thatf“eve
[Defendants] terminateBlaintiff on April 26, 2014 as alleged by Plaintiff, such conduct does not
constitute wrongful termination, because Plaintiff would have been terminated foolisged
combative and inappropriate behavior” on April 26, 2014. (Resp.3@Q& 5.)
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record. Additionally, Defendants allege that they obtained written statements from exaploy
concernng the April 26 incidents.Id. 1 45.) Defendants did not produce any written statements
from April 26. (d.)

Plaintiff testified that a second Africelmerican salesman, Willie Epg¥Epps”), was
similarly terminatedy Defendant Bob Frensldgllowing a separate incident with a Caucasian
employee Jason Whittle (Id. 1 18; Pendleton Dept 84—-86.) Epps testified that it was
Defendant Mowell who stepped in to break up the confrontation and that Mowell witnessed
Whittle instigate the fight (Epps Depat 28, 71.) Epps was terminated by Jon Henderson the
next day. Id.) Whittle was not terminated. (Ad8OFY 18, Pendlein Dep.at 834—86;
EppsDep.at71.)

Plaintiff filed his charge with the E.E.O.C. dtay 1, 2014. (AddSOFY 18.) Defendant
Bob Frensley did not investigate Plain&fEE.O.C.claims. (WebbDep.at59.)

STANDARD OF REVIEW

Summary judgment is proper only whehére is no genuine dispute as to any material
fact and the movant is entitled to judgment as a mattemct Fed.R. Civ. P.56(a). A genuine
issue for trial exists whefthe evidence is such that a reasonable jury could return a verdict for
the nonmoving party.’Anderson v. Liberty Lobby, In&77 U.S. 242, 248, 106 6t. 2505,

2510 (1986)see alsdiCarlo v. Potter 358 F.3d 408, 414 (6th Cir. 2004) (describing the issue
as“whether the evidence presents a sufficient disagreement to require sabruoss jury or
whether it is so one-sided that qreaty must prevail as a matter of Igwinternalquotation
omitted). This standard places the initial burden on the moving party to identify thteago

of the record thatit believes demonstrate the absence of a genuine issue of matefial fact.

’ Epps testified that he did not think his termination was “right” but did not believeattet r
played any factor in the termination. (Epps De29, 72.)
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Celotex Corp. v. Catretd77 U.S. 317, 323, 106 S. Ct. 2548, 2553 (1986) (internal quotations
omitted). Once the moving party meets this burden of production, the nonmovingrpasty “
go beyond the pleadingshd identify portions of the record demonstrating that a material fact is
genuinely disputedld.; Fed.R. Civ. P.56(c). The nonmovant must “do more than simply show
that there is some metaphysical doubt as to the material faatsni v. Oberlin Coll,
440 F.3d 350, 357 (6th Cir. 2006) (internal quotation omitted). In deciding whether summary
judgment is appropriate, however, we must accept the nonmovingspevtglence as true, and
draw all reasonable inferences in that partgvor. Anderson477 U.S. at 255, 106 S. Ct.
at2513;see Clayton v. Meijer, Inc281 F.3d 605, 609 (6th Cir. 2010).
ANALYSIS

Plaintiff alleges that Defendant) discriminated against him based on his race,
(2) retaliated against him based on his complaints of discriminatiah(3) ceated a hostile
work environment.We discss each claim in turn.
|. RaceDiscrimination

Plaintiff brings his race discrimination claim under Title VI[1881, andhe THRA, yet
we need only conduct one analysiackson v. Quanex Card91 F.3d 647, 659 (6thir. 1999)
(explaining that 8981 claims are analyzédnder the same standards as claims of race
discrimination brought under Title VIJy Chattman v. Toho Tenax Amer., |r&86 F.3d 339,
346 (6thCir. 2012)(analyang THRA claims under the Titlgll standard)Mullins v. Goodyear
Tire & Rubber Cq.291 FedAppx. 744, 745 n.1 (6t@ir. 2008) (‘The THRA is a state law

analogous to Title VII and the statues are analyzed identigally.
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Title VII of the Civil Rights Act of 1964 makes it unlawful for an empldyeo
discriminate against any individual with respect to his compensation, termsjaus)chr
privileges of employment,dzause of such individual's .race” 42 U.S.C. § 2000e-3j(1). A
plaintiff may establish a Titl¥ll claim eitherby offering direct proof of discrimination or by
presenting evidence indirectly under thedenshifting analysis set forth iNMcDonnell Douglas
Corp. v. Green411 U.S. 792, 802, 93 S. Ct. 1817, 1824 (19@3)attman 686 F.3dat 346
Gebremicael v. CenRarking Sys., IngNo. 12—-C-0064, 20IWL 3548972, at *9
(M.D. Tenn. July 17, 2014). Under either method, summary judgment is inappropriate if
plaintiff proffers evidence from which an inference of intentional discrimination can ba.draw
Abeita v.TransAmerica Mailings, Inc159 F.3d 246, 252-53 (6@ir. 1998). Plaintiff relies on
both the direct and indirect method of proof.

a. Direct Evidence of Discrimination

Plaintiff argues that he has presented sufficient direct evidence of disciamittatiefeat
summary judgment. Specifically, Plaintiff alleges that Defendant Msveiiscriminatory
statements leading up to and on April 26 constitute direct evidence of discrimiaatoius.
(Resp. att1-13.) We agree.

“Direct evidence is that evidea which, if believed, requires the conclusion that unlawful

discrimination was at least a motivating factor in the empleyactions. Ondricko v. MGM

® To establish individual liability for a violation of Sectid®81, plaintiff must show that
defendant exercised supervisory authority over plaintiff and was personally involvied i
discriminatory conductJones 789 F.2dat 1231;Walker v. Wholesale, IndNo. 12—C-595,
2013WL 5502912, at *16 (M.D. TeniOct. 2, 2013);Fite, 686 F. Supp. 2dt 749 n.7
(“Generally, as here, if a supervisor with hiring and firing authaaty be directly connected to
the discriminatory conduct, a Section 1981 action against that individual is propéaifitiffP
asserts that Defendant employer is liable for the digcatory actions of its supervisor,
Defendant Mowell. All of Plaintiff’'s claims rely on proof of Mowell’s digninatory conduct
so we analyze Plaintiff's claims against Defendant Mowell and Defendant yamob
Frensley together.
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Grand Detroit, LLG 689 F.3d 642, 65(th Cir. 2012) (quotinglacklyn v. Schering’lough
Healthcare Pods. Sales Corpl76 F.3d 921, 926 (6tir. 1999) (finding thataced based
statement by decision maker shortly before notify@agicasiamplaintiff of her terminatiorwas
direct evidence of race discrination) see also Brewer v. New Era, In&64Fed.Appx. 834,

839 (6thCir. 2014) (holdinghatstatemert made two months before termination decisiat
plaintiffs were“too old” and “needed to retirefieredirect evidence of Title VIl age
discrimination); Taylor v. Bd. of Educ. of Memphis City S@40 FedAppx. 717, 720

(6th Cir. 2007) @letermining that statement that individual was hired to maintain racial balancing
was direct evidence of discriminatioriDirect evidence iSevidence that proves the existence of
a fact without requiring@nyinferences. Rowan v. Lockheed Martin Energy Sys.,,1860 F.3d
544, 548 (6tICir. 2004);see als@lohnson v. Kroger Cp319 F.3d 858, 86&th Cir. 2003)
(holding that direct evidence of discrimination compels the conclusion that defenaietrahs
were motivated by racial animus without the factfinder relying on infejeNamnzer v.

Diamond Shamrock Chems..C29 F.3d 1078, 1081 (6&@ir. 1994) (finding that proffered
evidence was not direct evidence of discrimination because it required jafgrtérom the

timing of plaintiffs termination that he was terminated because of his a&acidl slurs or
statements that suggest that the decisiaker relied on impermissible stereotypes to assess an
employeés ability to perform can constitute ditesvidencée. Erwin v. Potter

79 Fed.Appx. 893, 897 (6tiCir. 2003);see alsdChattman 686 F.3dat 346 (holding that three
racists statements, including a statement‘tAaterica wort allow a niggef president,”
constituted direct evidence of discriminatio@lyshman-Lagerstrom v. Citizens Ins. Co. of

Amer, 72 Fed. Appx. 322, 331 (6@ir. 2003) (‘For example, racial slurs by a decisionmaker

® The use of the worthigger” is a racial slurNLRB v. Foundry Div. of Alcon Indys
260 F.3d 631, 635 (6th Cir. 2001).
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constitute direct evidence that is sufficient to get the plaistd&se to a jury.) (internal
guotationomitted)} Quanex Corp.191 F.3cat 662 (‘{A] n abundance of racial epithets and
racially offensive graffiti could hardly qualify as offhand or isolated.[S]uch continuous
conduct may constitute severe and pervasive harassin&atley v. Bravo Pitino Rest., Ltd.

61 F.3d 1241, 1249 (61@ir. 1995) (holding that repeated racial slurs by owners constituted
direct evidence that plainti§ termination might have been racially motivatéthkridge v.
Nissan N. Amerinc., No. 06-0677, 2008VL 471687, at *7 (M.D. Tenrkeb.19, 2008) ¢tating
thatthe use of racial slurs by a managean example of direct elence of discrimination
Booker v. Budget Rent-A-Car Sys7 F. Supp. 2d 735, 749 (M.D. Tenn. 19987J |tie use of
racial slurs may constitute direct evidence i§ itoutine, involves a person with the capacity to
make employment decisions, or if, in conjunction with other evidence, establishes a nexus
between the employment action and the discriminatory atripl@internal citations omitted).
Only comments made by individuals in the decision-making process regardirgrtpaiced of
employment action constitute direct evidence of discriminati®eiger v. Tower Autp.

579 F.3d 614, 620-21 (6@ir. 2009) Carter v. Univ. of Toleda349 F.3d 269, 273

(6th Cir. 2003) (holding that comments made by m@eisionmakersvere not diect esidence of
discriminatior).

Onceplaintiff produces direct evidence of discrimination, the burden shifts to the
defendant to prove that it would have terminated the employee, “even if it had not been
motivated by impermissible discriminationNguyen v. City of Clevelan829F.3d 559, 563
(6th Cir. 2000);Chattman 686 F.3d at 349%ebremicael2014 WL 3548972at *9.

Here,Plaintiff alleges that the racially derogatory comments made by DefendarglMow

throughout Plaintiffs employment, along with Moweédl statement on Apr26, constitute direct
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evidence of racial discriminationVe agree. According to Plaintif'testimany,
DefendantMowell told “nigger jokes”’and made other racially derogatory statements on a daily
basis™® (Pendeton Depat111) Plaintiff alsotestified that at the timslowell fired him,**
Mowell yelled,” Get your black ass out of hergl/Add. SOF{ 30.) Defendant Mowelk
repeatedise of racial slurs coupled with MowallstatementGet your black ass out difere,
you're fired; “ establishes a nexus between the employment aatidrthe discriminatory
conduct.” Chattman 686 F.3dat 346; Cushman-Lagerstron72 Fed Appx. at 331;Erwin,
79Fed.Appx.at897;Talley, 61 F.3dat 1249;Eskridge 2008WL 471687, at *7Booker
17 F. Supp. 2dat 749.

Because Plaintiff has provided sufficient direct evidence of Deferiddiatsiminatory
motive, the burden shifts to Defendants to prove that they would hale thrasame
employment decisioabsent a discriminatogurpose.Nguyen 229 F.3dat 563;Chattman
686 F.3d at 349Gebremicagl2014WL 3548972, at *9. Defendants contend fakiintiff was
administratively terminated because he did not return to work after the April 2énici
(Resp. Add.SOFT 4; WeblDep.at 18-19.) Defendants acknowledge, howevirat' Plaintiff
disputes the facts involving hisrtmination, which creates an issue of fact for the’jury.
(Mowell Replyat2.) In the alternative, Defendants argue that even if Plaintiff was terminated,
his termination was not unlawfulf Plaintiff was terminatedt wasfor “his prolonged
combative and inappropriate behavior display in front of customers throughout the day on

April 26, 2014.” [d.) Defendantssecond bite at the apple fares no better than their fiike

19 Defendants deny that Mowell made racially derogatory statements. 3pigedturns on the
credibility of witnesses and cannot be decided on a motion for summary judghmelg@rson
477 U.Sat 255, 106 SCt. at 2513;Dawson v. Dorman528 Fed. Appx. 450, 452 (2013).

1 Defendants also deny that Plaintiff was fired. Again, this dispute turns on dhitsilityeof
witnesses and cannot be decided on a motion for summary judgAretegrson

477U.S.at 255, 106 SCt. at 2513;Dawson 528 Fed. Appxat 452.
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Defendantsfirst argument, Plaintiff has presented competent evidenedute Defendants
assertion that he was terminated for inappropriate behavior in front of customgusld@6A
(SeegenerallyPendleton DepDecl. Ritchie §4 (stating that Defedant Mowell told him
Pendleton \as fired because of the fight)We find that a genuine issue of material fact exists as
to why (and if) Plaintiff was terminated. Accordingly, summary judgment is imprope

b. Indirect Evidence of Discrimination

Along with his direct evidence of discrimination, Plaintiff also presemlisect evidence
to support his discrimination claim¥hile we find that Plaintiffs direct evidence is sufficient to
defeat summary judgment, theabundance of caution, we also analyze Plaistiffdirect
evidence.

If plaintiff cannot prove discriminatory animus through the direct method, heetyagmr
indirectcircumstantial evidenct&vhich would support amferenceof discrimination” Kline v.
Tenn.Valley Auth, 128 F.3d 337, 348 (6thir. 1997);see alsKyle-Eiland v. N,
408Fed.Appx. 933, 939 (6tiCir. 2011);Chase v. Clarksvilldlontgomery Cty. Sch. Sys
No. 13-C-957, 2018VL 1279595, at *6 (M.D. Tenmarch20, 2015).In analyzing a
discrimination claim under the indirect method, we apply the bustdhng framework set
forth in McDonnell Douglas411 U.Sat 802-05, 93 SCt. at 1824—-25.Brewer,
564Fed.Appx. at84Q Blizzard v. Marion €ch Coll., 698 F.3d 275, 283 (6thir. 2012);Chase
2015WL 1279595, at *6.According toMcDonnell Douglasa plaintiff must first establish a
prima facie case of discriminatioBrewer, 564 Fed. Appxat 840;Blizzard 698 F.3dat 283;
Chase 2015WL 127995at*6. To establish a prima facie case of race discriminatiuter a
disparate treatment thegmlaintiff must show that: (1)e is a member of a protected class,

(2) he was qualified for his job and performed it satisfactorily, (3) despite higicptedns and
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performance, he suffered and adverse employment action, amel\{@§s replaced by a penso
outside the protectedassor was treated less favorably than a similarly situated individual
outside higrotected clas¥ Shazor v. Prof!l Transit MgmtLtd., 744 F.3d 948, 957

(6th Cir. 2014) Clay v. United Parcel Serv., Incd01 F.3d 695, 703 (6tir. 2007);Jones v.
Metro. Gov't of Nashville and Davidson Gtilo. 12—-860, 201¥VL 1892598 at*5

(M.D. Tenn.May 12, 2014). To qualify assitmilarly situated, an individual “must have dealt
with the same supervisor, have been subject to the same standards and have engaggeden the
condu¢ without such differentiating or mitigating circumstances thatle distinguish thie
conduct or the employes'treament of theni. Hollins v. Alt.Co., 188 F.3d 652, 659

(6th Cir. 1999)(internal citations omittedsee alsAdebisi v. Univ. of Tenn.

341Fed.Appx. 111, 112 (6tiCir. 2009);Jones 2014WL 1892598at*5. If plaintiff establisles

a prima facie case of discrimination, the burden then shifts to the defendaritdoldtesome
legitimate, nondiscriminatory reason for its actidnarendale v. City of Memphi§19

F.3d 587, 603 (6tkir. 2008)(internal citation omitted)see alsaClay, 501 F.3dat 703;Ervin v.
Honeywell TechSol, Inc., No. 10-C-1234, 2018/L 594747, at *9

(M.D. Tenn.Feb.15, 2013). If defendant provides a legitimate reason for the termination, the
burden shifts back to the plaintiff to prove by a preponderance of the evidence thatahs rea
offered by defendant were a pretext for discriminatidArendale 519 F.3dat 603 Clay, 501
F.3dat 703;Ervin, 2013WL 594747 at*9. Pretext may be shown‘ithe proffered reason

(1) has no basis in fact, (2) did not actually motivate defendant’s challenged condurtyas (3

insufficient to warrant thehallenged conduct.Dews v. A.B. Dik Ca, 231 F.3d 1016, 1021

12 plaintiff may also establish a prima facie case of discrimindtyoshowing (1) “membership
in a protected group; (2jualification for the jb in question; (3an adverse employment action;
and (4) circumstances that support an inference of discriminatiglizzard 698 F.3d at 283
(internal citation omitted).
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(6th Cir. 2000);see alsdVheat v. Fifth Thir®Bank 785 F.3d 230, 240 (61ir. 2015);Downs v.
ShinsekiNo. 10-661, 2018VL 4401836, at *§M.D. Tenn.Aug. 14, 2013). “[T]o survive
summary judgment a plaintiff need only produce enough evidence to support a primadacie ¢
and to rebut, but not to disprove, the defendaotoffered rationalé. Griffin v. Finkbeiner 689
F.3d 584, 592 (6tikeir. 2012)(internal citation omitted)

It is undisputed that Plaintiffas methe first two prongs of a prima facie discrimination
claim; he is an AfricasAmerican and Defendants do not argjo@t Plaintiff was not qualified for
his job. SeeAdd. SOFT 3 (“According to Defendants, MPendleton was ‘@ery, very good
salespersdrwho did a ‘very good jobbf selling cars at Bob Frensléy.) Additionally, for
purposes of this motion, Defendahtsve conceded th&aintiff was terminated.

(Resp.Add. SOFY 36.) We are left, then, with the fourth prong of a discrimination analysis; did
Plaintiff present sufficient evidence that he was replaced by a person dusdatectedclass

or was treated less favorably than a similarly situated individual outsigedtécted class.
Plaintiff does not assert that he was replaced by a person outside his protestieat], he

argues that he was treated less favorably tteamigarly situated Caucasiaalesma, Derek
Ritchie, when Plaintiff was terminated foret@pril 26 fight and Ritchie was no{Resp.at14.)
Plaintiff has presented sufficient evidence to suggest that Ritchie had theugpsmassr

(Mowell) and wassubject to the sammnduct standards as PlaintiRlaintiff and Ritchie have
bothtestified that Ritchie punched Plaintiff and that Plaintiff did not physically retaliate
(SeeRitchieDecl. { 4.) For purposes of this motion, we find that Derek Ritchie wasralérly
situated employee and was treated méamgorably than Plaintiff when he was not terminated or

sent home for hisgsticipationin theApril 26 incident'® (SeeRitchieDecl. { 4.)

13 Defendants contend that because they allege Plaintiff was terminated duaptvgis
behavior throughout the day, not based on the fight with Ritchie, Ritchie is not a gimilarl
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Hollins, 188 F.3cat 659. Additionally, we find that MiEpps' testimony concerning his
termination supports an inference of discriminatidr. Epps, an AfricanAmerican employee,
testified that he was also fired by Defendants after an altercation withcastausakeman who
wasnotterminated for similar conduc{Add. SOF { 18, Pendleton Dep. at 84-86; Epps Dep.
at71.)

Defendants &gethat Plaintiff was fired because of his disruptive behavior in front of
customers throughout the day on April ZBecause Defendants offer a legitimate reason for
termination, the burden shifts back to Plaintiff to shibattheir proffered reason for termination
is pretext for unlawful discriminationArendale 519 F.3dat 603;Clay, 501 F.3cdat 703;Ervin,
2013WL 594747 at*9. We find that Plaintiff has presented sufficient evidence that
Defendantsproffered terrmation ratimal was pretexualRitchie testified that Mowell
approached him after the April 26 incident and said that Pendletsffined because of the
fight. (RitchieDecl. 14.) Additionally, Plaintiff testified that immediately after the incident,

Mowell yelled“Get your black ass out of here. Yoafired”* (Add.SOFY 35.)

situated comparator.Mowell Mem.ISOMSJat10.) We find this argument unpersuasive.
Plaintiff alleges that he was terminated because of the fighiRitithie. Defendants argue he
was not. Again, these conflicting testimonies create a genuine issueesofaifatt that can only
be resolved by a jury, not by the Court on a motion for summary judgrhederson477

U.S.at 255, 106 SCt. at 2513;Dawson 528 Fed. Appxat452. To the extent that Defendants
offer the alternative rationale for Plaintiff's termination as evidence gjianeate, non
discriminatory reason for termination, we will address that argument inret@xpanalysis.

14 Defendant Mowell alleges that he “held an honestly held belief that Plairg#ed in
belligerent and unprofessional conduct inside the dealership and in front of custontthrisa

is protected from liability under the “honest belief doctrine.”o@ll Mem.ISOMSJat 12.)
Defendant is correct that if “an employer had an honest belief in the proffersddrake

adverse employment actions, and that belief arose from reasonable relidneganitularized
facts before the employer when it made the decision, the assertedwd#dbsohbe deemed
pretextual even if it was erroneoudJpshaw v. Ford Motors Cp576 F.3d 576, 586

(6th Cir. 2009). Here, Plaintiff has presented evidence to call into question Defendant owell’
“honest belief.” A addressed above, there is testimony that Mowell informed Ritchie he fired
Pendleton because of the fight. If the jury believes Ritchie’s testintiogey could easily find
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For the reasons stated above, Defendamtgiors for summary judgent as to Plairffi's
racediscriminationclaims are denied.
II. Retaliation
Along with his claims for race discrimination, Plaintiff also brings claims agairist bo
Defendant Bob Frensley and Defendant Mowell for retalidffoCompl.f121, 26.)
Retaliation claims pursuant to BWII, Section1981 and the THRA are analyzed under the
same frameworkJackson v. Bd. of Educ. of Memphis City Sch. of Memphis,, Tenn.
494 Fed.Appx. 539 (Table), 543 n.1 (6@ir. 2012);Wade v. Knoxville UtilBd., 259 F.3d 452,
464 (6thCir. 2001)(affirming district cours conclusion that THRA and Section 1981 retaliation
claims are governed by tigtle VIl standard);Walker, 2013WL 5502912, at *2 n.3 [C]laims
under Title VII, 8 1981, and the THRA are subject to the same legal and evidstdizagrds as
to all of the discrimination and hostile work environment claims asserted in thistldyvsu
Title VII prohibits an employer from retaliating agaiast employee who has either:
(1) “opposed any practice made an unlawful employmentipeaby this subchaptergr
(2) “made a charge, testified, assisted, or participated in any manner in an ineestigat
proceeding, or hearing under this subchapter.” 42 U.S.C. 8§ 2B@)eFo mantain a claim for

retaliation, plaintiff must establiskl) heengaged iprotected activity; (2flefendants knew that

that Mowell did not honestly belief Pendleton engaged in disruptive behavior throughout the day
on April 26.

15 Defendant Mowell additionally asserts that he is protected from liability uhdésame
actor inference.” Nlowell Mem.ISOMSJat13.) In short, the same actor inference allows a
jury to infer lack of discriminatory interif the same individual hired and then fired plaintiff.
SeeWexler v. White’s Fine Furniture, In817 F.3d 564, 573 (6%Gir. 2003). This circuit has
held, though, that while the “factfinder [may] decid[e] to draw the sach@-inference, it is
insufficient to warrant summary judgment for the defendant if the employee hawisthegised
a genuine issue of material facid. Additionally, Plaintiff disputes that he was hired by
Mowell. (RespSOFT 2.)

18 Like his race discrimination claims, Plaintiff relies only on Secli®81 to support his
retaliation claim against Defendant Mowell but relies on NMille Section1981 and the THRA
to support his claims against DefendBob Frensley. (Compf{18-30.)
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heengagedn the protected activity; (3Jefendantsubsequently took an adverse employment
action againsplaintiff; and (4) the adverse action was causally related torttected activity
Blizzard 698 F.3cht288 Ladd v. Grand Truck Western R.R., |fE§52F.3d495, 502
(6th Cir. 2009);Reed v. Amr. Cellular, Inc, 39 F. Supp. 3d 951, 970 (M.D. Tenn. 2014);
E.E.O.C. v. Gregg Appliances, Intlo. 10-861, 2013VL 3224028, at *4
(M.D. Tenn June 25, 2013)For a retaliation claim, a plaintiff must show thdte employer
would not have taken the adverse employment actiofobdite design to retaliate.Univ. o
Texas SwMed.Ctr. v. Nassar— U.S. —, 133 &t. 2517, 2534 (2013)Retaliation claims also
follow the McDonnellDouglasburden shifting framework; iflgintiff makes out a prima facie
claim of retaliation, defendant then may provide a legitimate reason for termjaliich must
be rebuttedy paintiff. Blackshear v. InterstatBrands Corps 495 Fed. Appx. 613, 619
(6th Cir. 2012);Ladd 552 F.2cat 502 Reed 39 F.Supp. 3cht 973.

a. Plaintiff engaged in protectectavity.

Defendantdirst allege that Plaintiff has failed to presenfficient evidence that he
engaged in protected activityMowell Mem.ISOMSJat 14) We disagreeThe SixthCircuit
has clearly stated thag demand that a supervisor cease his/her harassing conduct constitutes
protected activity covered by TitlelV’ E.E.O.C. v. New Breed Lagics 783 F.3d 1057, 1067
(6th Cir. 2015) (finding that plaintiff engaged in protected activity when she demanded that her
supervisor stop engaging in harassing behaweg alsdNash v. McHughNo.15-C-93,
2016WL 204483, at *3 (M.D. Tenndan.15, 2016) (holding that reporting unlawful actions
directly to harassing supervisor constituted protected activilyfye fact that [a complaint]
was. . . ‘informal conversatidrdoes not change the nature and psgoof he conversation,

which was ddiscret, identifiable, and purposive’ oppositito raciallyoriented language.
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Trujillo v. Henniges Auto. Sealing Sys. N. Amer.,, 1485 Fed. Appx. 651, 655 (6@ir. 2012).
Here, Plainff testified that hecomplaineddirectly to Mowell his supervisorveryday, and told
both Mowell and Henderson that “the nigger jokes have to st{@&ehdleton Dep. &t07-08.)
Accordingly, Pléntiff has satisfiedorong one of his retaliation claiM. New Breed Logisti¢s
783 F.3dat 1067 Trujillo, 495 Fed. Appxat 655 Nash 2016WL 204483 at *3.
b. The adverse action was causallyated to the protected activity

Defendants next argue that yrere entitled to summary judgmeont Plaintiff' s
retaliation claim because Plaintiff has failed to prove causaf{Mowell Mem.ISOMSJat 18.)
Plaintiff alleges that thérery close temporal proximity between hiofected activity and the
adverseaction isalonesufficient to establish causatién(Resp.at 20.) Plaintiff also asserts that
he has presented sufficient additional evidence to support an inference obrgtatiative, such
as Defendantglisparate treatment of Plaintiff and other Gaslan salesmenld( at21.)

Thiscircuit has held that, “temporal proximity, standing alone, is not enough to establish
a causal connection for a retaliation clditf). Tuttle v. Metro Gov’ of Nashville 474 F.3d 307,

321 (6thCir. 2007);see also Spengler v. Worthington Cylirgl&15 F.3d 481, 494

17 Defendants additionally contend thaiRtiff did not utilize the company’s discrimination
reporting procedure when he failed to report his complaints to Ms. Webb.
(FrensleyMem.ISOMSJat16-17.) The company’s policy, though, requires employees to
report complaints to either Webb or department managers, such as Mowell or Blenders

(Id. at16.) We find that the record indicates that Plaintiff did follow company policy in
reporting his complaints to Mowell and Henderson.

18 However, “in some cases, temporal proximity may be sufficieest@blish causation,”
Hamilton v. Gen. Elec. Cp556 F.3d 428, 435 (6th Cir. 2009), such as “where an adverse
employment action occurs very close in time after an employer learns deatpdoactivity,

such temporal proximity between the events is significant enough to constitieae/of a
causal connection . . ,’"Mickey v. Zeidler Tool & Die Cp516 F.3d 516, 526 (6tBir. 2008).
DiCarlo, 358 F.3dat 422 (“In light of our prior precedent, the temporal proximity [,twenty-one
days,] between the two events is significant enough to constitute indirect evidencaustl
connection so as to create an inference of retaliatory motigigfield v. Akron Metro. Hous.
Auth, 389 F.3d 555, 563 (6thir. 2004) (holding that a three-month gap betweerptiotected
action and the alleged retaliatory discharge supporiaference of causation based on temporal
proximity alone).
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(6th Cir. 2010); @nningham v. Windriver Mgm&rp., No. 10—C-358, 201WL 4449657, at *9
(M.D. Tenn.Sept.26, 2011). Instead[ijn analyzing the facts in temporal proximity cases, we
have always looked at thetality of the circumstances tietermine whether an inference of
retaliatory motive could be drawn¥Vereecke v. Huron Valley Sch. Dj$09 F.3d 392, 401
(6th Cir. 2010);see alsdHill v. Air Tran Airways 416 Fed. Appx. 494, 498 (6@ir. 2011)
(holding thatAfrican-Americanplaintff presented sufficient evidencg causatiorwhere
plaintiff filed a complaint five months prior to his termination aestified thabther similarly
situatd Caucasiaamployees were not terminatkm engaging in identical condugBearson v.
Ford Motor Co, 747 F. Supp. 2d 966, 972 (SOhio 2010) (finding causal link between
protected activity and termination allegedly based on violation of company pdlene plaintiff
filed a complaint two months before he was fired, testifiesl pattern of harassment tHatade
him sick; and provided evidence that others were not terminated for violating the same.policy)

We need not determine whether temporal proximity alone estabéishaterence of a
causal connection between Plaingfprotected atwvity and his termination. Here, Plaintiff
presents sufficient evidence in additional to temporal proximity to establisima facie case of
retaliation. Plaintiff alleges that he complained to Mowell daily, was subjected to constant
harassment, an@iat Ritchie, a simildy situated Caucasian employ@&s not terminated for
engaging in the same conduct as Plaintiff on April 26. Plaintiff has met his burden of
establishing a prima facie case of retaliatidereecke609 F.3cat 401 Hill,
416Fed.Appx. at498;Pearson 747 F.Swp. 2dat 972.

Because Plaintiff made out a prima facie case undeMdi®onnell Douglastandard, the
burden shifts to Defendants to produce a legitimate reason for Plaitgiffhination.

411U.S.at802-05, 93 SCt. at 1824-25.Defendants again contend that Plaintiff was
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terminated for his disruptive behavior throughout April 26. For the purposes of this motion, we
assume that Defendahfsoffered reason for termination is sufficient undaDonnell Douglas
and next consider whether Plaintiff has provided evidence to support a conclusion that
Defendantsproffered reason was mere pretextike in our previous @alysis concerning
Plaintiff's race discriminatiorlaim, we find that Plaintiff has produced emuevidence to raise
a juryquestion as to Defendantsotives. First, Ritchie testified that Mowell approached him
after the April26 incident and said that Pendleton was fired because of the fight.
(RitchieDecl. 14.) Additionally, Plaintiff testified that immediately after the incident, Mowell
yelled“Get your black ass out of here. Yoafired? (Add. SOF § 35.) Accordingly,
Defendantsmotions for summary judgment as to Plaintgfretaliatory dischgeclaimare
denied.
I11.Hostile Work Environment

Finally, Plaintiff brings a claim for hostile work environmegaast Defendant Bob
Frensleyunder TitleVIl, Section1981 and the THRA amagainstDefendant Mowelunder
Section1981. (Compl. § 9.)Title VII, Section1981 and the THRA prohibdtiscrimination
based on race that creates a hostile or abusive work environment. 42 U.S.C. 2@0)M)e—
Long v. Ford Motor Cq 193 Fed. Appx. 497, 501 (6@ir. 2006);Williams v Gen. Motors
Corp., 187 F.3d 553, 560 (199%ite, 686 F. Supp. 2dt 752. Under all three statutesq t
supporta hostile work @vironment claim, Plaintiff musthow: (1)he was a member of a
protected class; (2)e was subjected to unwelcomed harassmenthé¥)arassment was based
on race; (4xhe haassment created a hibss work environment; and (%)efendants are liable.
Kuhn v. Washtenaw Cty709 F.3d 612, 627 (6fir. 2013);Ladd 552 F.3dat 500; Fite,

686 F. Supp. 2cat 752. To satisfy the fourth prong, plaintiff must shibvat the alleged conduct
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was"so objectively severe or pervasive that it created an abusive work environReyrdlds
v. Fed. Exp. Corp544 Fed. Appx. 611, 616 (6@ir. 2013), andhat the victim subjectively
viewed the environment as sevddayris v. Forklift Sys.Inc., 510 U.S. 17, 21-22,
114S.Ct. 367, 371 (1993)Williams v. CSX Transp. Ctnc., 533 FedAppx. 637, 641
(6th Cir. 2013); Bowman v. Shawnee State UnR20F.3d 456, 463 (6tir. 2000). “W]hether
an environment ishostilé or ‘abusive’ can be determined only by kg at all the
circumstances. Harris, 510 U.S. at 23, 114 &t. at371. Accordingly, the totalityof-
circumstances must be construed to mean that even where individual instancesaskfhbat
do not on tkir own create a hostile work environment, the accumulated effect of such iacident
may result in a Titl&/Il violation.” Williams 187 F.3dat 563. This drcuit has held that
“whether harassment is sufficiently severe or pervasive to establish a\wostikenvironment
is ‘quintessentially a question of fatt. Hawkins v. Anheuser-Busch, In617 F.3d 321, 333
(6th Cir. 2008). As to the final prongn®loyer liability is established if the alleged harassment
was by a supervisordohnson v. United Reel Serv., Ing.117Fed.Appx. 444, 453
(6th Cir. 2004);Quanex Corp.191 F.3dat 664;Hajizadeh v. Vanderbilt Uniy
879F. Supp. 2d 910, 928 (M.D. Tenn. 2012).

a. Prima FacieCase of Hostile Work Environment

Defendants concede that Plaintiff is a member of a protected lmlasdlege that

Plaintiff has failed to meet his burden on the remaining four prongs of his hostile work
environment claim. KrensleyMem.ISOMSJat 10.) Despite Defendantsontentions, we find
that the recorgresents a fa question as to whethPfaintiff was subjectetb unwelcome
harassmentyhether théharassment was based on raoel whether Bfendants are liable.

Plaintiff testified that he was subjected to unwanted racial harassment bpémgisor
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Mowell.*® (Add.SOF{5.) This testimony, alone, sufficientto raise a genuine issue of
material fact as to prongs @nwo, three and five of Plaifftis hostile work environment claim.
We also find that Plaintiff subjectively believats work environmentvashostile. Plaintiff
testified that it wassickening just having twvork [at Bob Frensley] or [be] around [Mowell].”
(PendletorDep.at 111.) Defendantsargument that Plaintif§ unsubstantiated testimony is
insufficient to defeat summary judgment issplaced. On a motion for summary judgmeitt, “
must be assumed that, as [plaintiff] testified, the word[s] [were] uskzhiison117
Fed.Appx.at455 (denying summary judgment on hostile work environment aaspite the
fact that witness didat coroborateplaintiff’s allegations that theord “nigger” was used,;
credibility determinationsre for the jury and are not appropriate at the sumjudgment
phase). We do not judge the credibility of the witnesses at this stage; iteskaagithe factsn
the light most favorable to the non-movaidintiff, we considewhethera reasonable juror
could find inplaintiff’ sfavor. Anderson477 U.Sat 255, 106 SCt. at 2513;Dawson 528

Fed.Appx.at52. We believePlairtiff has met that burden here.

91t is undisputed that Defendant Mowell was Plaintiff's supervisor. (Mokefi.at 27.)
Employers are vicariously liablerfthe actions of their supervisorBurlington Indusy. Ellerth,
524 U.S. 742, 765, 118 6t. 2257, 2270 (1998). Defendant Bob Frensley argues that it is
entitled to an affirmative defense on Plaintiff's hostile work environment clacause Plaintiff
failed to report the alleged discrimination to WebbrefisleyMem.ISOMSJat9.) Defendant
employer is entitled to an affirmative defense & #mployer can establish: (Ihat it exercised
reasonable care to prevent and correct promptly any [racially] harassing behgvie
supervisor, and (2hat the plaintiff employee unreasonably failed to take advantage of any
preventative or corrective opportunities provided by the employguirlington Indus,. 524
U.S.at 765, 118 SCt. at2270;Lyle v.The Cato Corp 730 F. Supp. 2d 768, 778

(M.D. Tenn. 2010). Here, the record is clear: Defendant Bob Frensleyd@iserimination
policy required Plaintiff to report discrimination éther“department managers” or M@/ebb.
(Add. SOFY 14.) Defenda Mowell was Plaintiff’'s department manager and Plaintiff testified
that he complained to Mowell on a daily basis. Accordingly, Plaintiff did not “unrelblsona
fail” to follow Defendant’s anti-discrimination policy so Defendant is not dielfrom liabiity.
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b. Objectively severe and pervasive conduct

Lastly, weconsider the fourth prong of a hostile work environment analyisther
Plaintiff hasshown that he was subjected to sufficiestyereor pervasive conduct to constitute
ahostilework environmenh While “mere utterance of an . epithet which engenders offensive
feelings in an employegeMeritor Sav. Bank, FSB v. Vinso#i77 U.S. 57, 67 106 &t. 2399,
2405 (1986)internal citation omitted)s not sufficient tasupporta claim fora hostilework
environment, “Title VII comes into play before the harassing conduct leads tecaise
breakdown,Harris, 510 U.Sat21, 114 SCt. at 370. We considefthe frequency of the
discriminatory conduct; its severity; whether it is physically threateningroiliating, or a mere
offensive utterance; and whether it unreasonably interferes with an emploxe&’
performancé. Harris, 510 U.S. at 23, 114 &t. at 367;Goldmeier v. Allstate Ins. Co
337 F.3d 629, 635 (6t@Gir. 2003);E.E.O.C. v. Finish Line, Inc915 F. Supp. 2d 904, 915
(M.D. Tenn. 2013). Conduct need not be both severe and pervasive to constitute a hostile
environment, but may be either sufficiently severe or sufficiently pervagiéams
533Fed.Appx.at641; Berryman v. SuperValu Holdings, In669 F.3d 714, 717 n.2
(6th Cir. 2012) (holding that mvereor pervasive,’ notsevere and pervasivis the appropriate
standardl (emphasis in original). “When a plaintiff alleges commonplace, ongoing, and
continuous harassment and provides specific examples of that harassmeensiifii@ court to
judge the objectiveeverity of that harassment;[p]laintiff's inability to recount any more
specific irstances [of discriminteon] goes to the weight of [thégstimony, a matter for the
finder of facts?” Armstrong v. Whirlpool Corp363 Fed. Appx. 317, 327 (6€ir. 2010);
seealso Lyle, 730 F.Supp. 2cat 779 (“Separately, each comment might not be considered to be

severe and pervasive since none was threatening and some were directed télothevsr,
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when combined it is clear that sufficient facts have been forwarded which couldtsppor
determination thdip]laintiff was subjected to a hostile work environmentShannon v.
Advance Stores Co., In&No. 08-0940, 200WL 2767039, at *10 (M.D. TenAug. 27, 2009)
(finding that “continuous verbal abuse” was sufficiently severe and pervasiveioes

summay judgment on hostile work environment clgyrig.E.O.C. v. FreemamNo. 06-0593,
2009WL 4975280, at *7 (M.D. Tenrec.21, 2009) (holding that daily ratiarassment by
supervisor constituted a hostile work environment). As to the severity of the distang
conduct, “the use of the word ‘nigger,’ even taken in isolation, is noeee’ offensive

utterance” Johnsonl1l7 Fed. Appxat545. Racial slursused by managers or supervisors are
consideregarticularly sevee. 1d.

Here,Plaintiff testified thaDefendant Mowell, his supervisor, toldigger jokes, made
fun of the way AfricarAmericans spoke, told Plaintiff th&ahe only thing that niggers could do
was wash carssaid that'he had a big dick like a niggerdhnd informed Plaintiff that he left his
previous employer because his supervisor wdazy ‘higger. (Pendleton Dep. at 73, 111-12,
120.) Plaintiff stated that Mowell made racially inappropriate comments eagyyiat the
comments were consta (d. at 111.)Plaintiff's testimonythat his supervisor used the
word “nigger” andmadeother racist jokes on a daily basis despite PRistbbjections, could
support a jury finding that Plaintiff was subjected to a hostile work environrBemtyman
669 F.3dat 717 fn.2 Armstrong 363 Fed. Appxat 327;Johnson117 Fed. Appxat 545;Lyle,
730 F.Suwp. 2dat 779;Shannon2009 WL 2767039, at *1Greeman 2009 WL 4975280,
at*7.

Accordingly, summary judgment on Plaintiff's hostile wagkvironment claims denied.
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I'V.Punitive Damages

Lastly, Defendantask us to dismiss Plaintifclaim for punitive damages.
(FrensleyMem. ISO MSJ at20-22.) Defendants raise two arguments: flinitive damages are
not recoverable under the THRA; and i2cause Plaintiffhas pled this matter. .as a mixed
motive casé, Plaintiff is not entitled to punitive damages under Title VII or Secti@81.
(Id. at22.) First, in Plaintiffs response, he asserts that he is not seeking punitive damages under
the THRA. (SeeResp.at 23.) Accordingly, we grant Defendant®otion as to THRA punitive
damags. Ayala v. Summit Constructors, In€88 F. Supp. 2d 703, 723 (M.D. Tenn. 2011)
(“Despite generally being interpreted in the same fashion, Title VIl andHR& Qiffer
importantly in that punitive damages are not available under the THIRWE address whether
Plaintiff may proceed with his punitive damages demamdkr Title VIl and Sectiod981
below.

a. Punitive Damages under Title VII ase#ction1981

The Supreme Court has unequivocally declared that punitive damages are avadable
Title VII and Sectionl981. Kolstad v. Amer. Dental Ass’627 U.S. 526, 529-30, 119
S.Ct. 2118, 2121 (1999). Such damages, though, are lintibecases in which the employer
has engaged in intentional discrimination and has dongigorhalice or withreckless
indifference to the federally protectedhtg of an aggrieved individudl. Id. Kolstadlaid out a
threepart test for us to employ in determining the applicabilitgunitive damages in the
Title VIl context. New Breed Logistic¥83 F.3dat 1072;Fischer v. United Parcels Seync.,
390 Fed. Appx. 465, 473—75 (6thr. 2010). First, the plaintiff mustdemonstrate that the
individuals perpetrating the discrimination acted with malice or reckless didregeard the

plaintiff’s federallyprotected rights."New Breed Logistic¥83 F.3dat 1072;Fischer,
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390Fed.Appx.at473-75;Gregg Appliances, Inc2013WL 3224032, at *3. An individual
recklessly disregards a federally protected right when héiadise faceof a perceived risk that
its actons will violate federal law. Kolstad 527 U.S. at 534, 119 6t. at2125;see alsdNew
Breed Logistics783 F.3cat 1072 (holding that plaintiff presented sufficient evidence to survive
summary judgment on punitive dages demand whereidegnce was presented to show that
defendants subjectgdiaintiffs to harassmerand then terminated plaintifédter they filed
complaints)Nijem v. Alsco, In¢ 796F. Supp. 2d 883, 899 (M.D. Tenn. 2011) (denying
defendant’s motion for summary judgement as to punitive damages where platabffshed
issue of fact that defendant engaged in discriminatory conduct). Second, thef phaisitif
impute liability to the employer by establishing that the discriminatory actdkedon a
managerial capacity and acted within the scope of his or her employientBreed Logistics
783 F.3dat 1072;Fischer, 390Fed.Appx. at473-75;Gregg Appliances, Inc.

2013WL 3224032, at *3. Third, the defendant may nevertheless avoid punitive damage liability
by showing that it engaged in good faith efforts to comply Witle VII. New Breed Logisti¢s
783 F.3dat 1072;Fischer, 390Fed.Appx. at473-75;Gregg Appliances, Ingc.

2013WL 3224032, at3. However, the mere existence of a written adiscrimination policy
alone does not shield the company from punitive damageésdale v. Fed. Express Corp.
415 F.3d 516, 532 (6t@ir. 2005). Instead,the employer musthow that it engaged in good
faith efforts toimplementhe policy.” Hall v. Consol. Freightways Corp. of DgB37 F.3d 669,
675 (6thCir. 2003) (emphasis in originaBge alsdNew Breed Logistic¥83 F.3cat 1072
(defendant was not entitled to good faitfods affirmative defense at summary judgment;
defendants tookttle action to investigate the alleged discriminajidfischer,

390Fed.Appx. at473-75 (holding that promulgating an adiscrimination policy, training

Page25 of 27



employees in that policy and establishing a complaint system was not enoeafgaticadclaim
for punitive damageat summary judgmenthere defendants presented no evidence that the
policy waseffectivelyimplementell

Defendants dishot address thi€olstadthreepart test and insteadguethat Plaintiff 5
advancing a mixethotive case and did not prodescriminatoryintent.
(FrensleyMem.ISOMSJat22.) We disagree. First, in his response to Defendants’ motion for
summary judgment, Plaintiff explicitly states that hadsancing a sirlg-motive theory, that
Defendants unlawfully discharged him because of his'raétesp.at23.) We find that the
record supports Plaintiff's assertiorSee generall{?endeton Dep; Ritchie Decl)

Even though Defendants present no arguments Wualstad we apply the threpart test
to Plaintiffs punitive damages claimAs previously addressed, Plaintiff has raised a fact
guestion as to whether Defenddwell subjected him to race discriminatiolf.a jury
believes Plaintiffs testimony, itoo could find that Defendants acteditiwmalice or with
reckless indifference to the federally protected rights of an aggrieved indiVid@stad
527U.S.at534, 119 SCt. at 2124 (internal citation ortted). It is also undisputed that Mowell
was Plaintiffs supervisor.(Mowell Dep.at 2, 27.) Lastly, wefind that Defendants are not
entitled to the goodaith defense.Paintiff has presentéevidence that he reported the
discrimination taDefendantMowell and Henderson, per company policy, and that Mowell and
Hendersorfailed to report Plaintiffs complaintdo Webb. Additionally, it is undisputed that
Defendants did not investigate Plairisfallegations of race disminationat any time,
including after he filed a charge with theEEOC. (WebbDep.at59.) Accordingly, we deny

Defendantsmotions for Plaintiff's claim br punitive damages under Title VIl and Section 1981.
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CONCLUSION

For the reasons stated above, we deny Deferidantsons for summary judgment.

Wepur £ cper

(Dkt. Nos. 103, 106.) It is so ordered.

Marvin E. Aspen
United States District Judge
Dated:May 19, 2016
Chicago, lllinois
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