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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

CHRIS BENNETT, )
)
Plaintiff , )
)
V. ) NO. 3:14¢v-02408
) JUDGE CRENSHAW
HIGHLAND GRAPHICS, INC. and )
RON WALL, )
)
Defendans. )
MEMORANDUM

Chris Bennetfiled this case againstighland Graphics, Inc. (“Highland’gnd Ron Wall
for: (1) violation of the overtimgay provisions of the Fair Labor Standards Act (“FLSA"), 29
U.S.C. §207(a)(1); (2) violation of the antetaliation provision of the FLSA, 29 U.S.G.
215(a)(3); (3) violation of the Tennessee Public Protection(Ad&®PA”), Tenn. Code Ann§
50-1-304; and (4) unjust enrichment in violation of Tennessee common law.

The parties have filed crossotions for summary judgment. Both motions merge on the
issueof whether Bennetivas exempt from thELSA’s overtimepay requirement. Bennett also
seeks a judgment on discrete legal issues involving his FLSA claims. Highland dnseg¥a
dismissal of all of Bennett's claim3he crosamotions will be GRANTED IN PART and
DENIED IN PART.

l. MATERIAL FACTS
A. Bennett Begins Working for Highland

Highland manufactures gift producBennett alleges that he wasployed byHighland
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as a product development manager beginnigarch2008. (Bennett Det9.)! Wall, the
president and owner of Highlanstateso the contrarghathe personallgngaged Benneto
work on adifferent projectoutside Highland, around 2008; that he paid Bennett from his own
personal accouritom that timethrough the first half of 203ZndthatBennettbecame a
Highland employe@ June 2012. (Doc. No. 134-4, Wall Rule 30(b)(6) Dx@8 and 533

There is no dispute th&ennett became Vice Presidesft Operations for Highland in
May or June2012 that Bennett wasat all timesan atwill employee andthat there wasno
written employment contract governing the terms ofelnigployment, including hipay. Bennett
concedes, for purposes of the pending motitret, Defendants characterized him as a salaried
employee(Doc. No. 147at{ 3.)

B. Bennett's Duties as Vice President

During his tenure as vice president, Bennett was generally in charge of {hio-tay
financial operations” of Highland. (Bennett Degt. 77) His duties “included, but were not
limited to, the purchasing of matais for production, handling financial matters, payment of
invoices, staffing of personnel, and new product development.” (Doc. Nel M&.) He
determined his own schedule every day and had a substantial amount of autonomy. (Bennett
Dep.at111.) He oversaw several employees who reported directly to him. (BennetitBép.
52) He made hiring decisions and termination decisions with Wall's input. (BeneptaiZB9,

77,134 and 135.)

1 Both volumes of Bennett’'s deposition transcr{ptoc. Nos. 1341 and 1342) are
referred to herein as “Bennett Dep. "

2 Wall was deposed twice: insindividual capacity (Doc. No. 132) and in his capacity
as the corporate representative of Highland (Doc. Nos. 134-4 and.134-5
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Bennett testified that he regularly worked in excess of forty hours per weeakgtBe
Dep.at 141142.) Wall disagrees and states that Bennett regularly worked lestthahours
per week and never worked nights, from home, or on weekends. (Wakhi2&p44.)

C. Bennett s Pay

According to Bennett, he began working at Highland in 2808 salary of $120,000
annually.He testified that there were “several decreases” in that agpmedsumover the next
few years (Bennett Dep.at 76.) He explainedthat, in the late fall of 2012he and another
executivelevel empbyee John Carsorsat downwith Wall to discuss salaryBennett testified
that they told Wall that they could not maintain their homes at “the current saldrg ourrent
pay, and they reached an agreement with Walt they would “go back to” the rate of $10,000
per month or $120,000 annually. (Bennett Dap76—77.)Bennett recalled thatohn Carson
said, “Well, why doft we just make that $5,000 biweekly, which equates to $130,000 & year.
(Bennett Dep.at 77.) According to Bennett, \e@ryone agreedo this proposal, and that was
Bennett’'s salaryffom that point in time until the end of my employment the(B&nnett Dep.
at77 and 119-120.)

Wall again disagreesHe testified that the figure agreed upon at that meeting was
$110,000 and that this waan increase over what Bennett and Cahswhbeen receiving. (Wall
30(b)(6) Dep.at 113-15.)Wall agrees that, at some unspecified time, Bennett's salary became
$120,000 (Wall 30(b)(6) Depat 118) Wall believesthat by 2013,Bennett wasactuallybeing
paid $130,00Gnnually, but heloes not recall “how it got to 130,000.” (Doc. No. i34VNall
Dep. at 33)) He thinksthat Bennett “gave himself a raise somewhere along the line.” (Wall

30(b)(6) Depat119.) t is undisputed that, fahelast month of 2012 and thentirety of 2013,



Bennett received regular paychecks in the gross amount of $5,000 every two (Beekxc.

No. 146-3 at 14 (Bennett paystub from December 2012); Doc. No. 138-1 at 3 (2DIGrkv)).
Problems with Bennét pay began in 2014. Highland p&dnnettthe gross amount of

$106,769.24 for that year, from January through the eikohett’'semployment irNovember.

(SeeDoc. No. 1381 at 4 (2014 W2 form)). Out of twentythree payments Bennett received

from Highland in 2014, eight of them were reduced below the ordinary amount of $5,000.

Payroll records for 2014 show that Bennett received payments that yedowas:fol

Check Date Gross Pay
January 10, 2014 | $5,000
January 24, 2014 | $5,000
February 7, 2014 | $5,000
February 21, 2014 | $5,000

March 7, 2014 $3,692.31
March 21, 2014 $3,692.31
April 4, 2014 $3,692.31
April 18, 2014 $3,692.31
May 2, 2014 $3,692.31
May 30, 2014 $5,000
June 13, 2014 $5,000
June 27, 2014 $5,000
July 11, 2014 $5,000
July 25, 2014 $5,000

August 8, 2014 $5,000
August 22, 2014 $5,000
September 5, 2014 | $5,000
September 19, 2014 $5,000
October 3, 2014 $5,000
October 17, 2014 | $5,000
October 31, 2014 | $2,769.23
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November 14, 2014| $2,769.23
December 5, 2014 | $2,769.23

(SeeDoc. No. 143.)

There isalsoa factual dispute regarding whether Bennett received advance notice of the
pay reductions in March, April, May, October, and November 2B&dnett testified that he was
never told in advance that his salary would be cut or, if he was, by what aineootd be cut
or for how long. “It was a mystery number, contrived. I'ddmow how it was arrived at. All |
know is that my pay was virtually cut in half, and | was expected to carry thoagh nothing
had happened. (Bennett Dep.at 102) Bennett testified that he complaih to Wall on
“numerousoccasions’that the pay he was receiving was “insufficient[fum] to maintain[his]
household.” (Bennett Dept112.)

Wall asserts that he did discuss the paguctionswith Bennett before they happened,
though he did notell Bennettby how much or for how longis pay would bereduced (Wall
30(b)(6) Dep.at 151-52(“Q. Okay. Tell me about that conversation. A. | said’ yewetting a
pay cut. We don have the moneyQ. Was that the extent of your explana®? A. Pretty
much.”)). According to Wall, Bennett naturally did not like having his pay reduced, but he
understood because tas well aware of the compasypoorfinancial situation. (Wall 30(b)(6)
Dep.at152.)

It is undisputed that on March 4, 2014aWsent an email to Bennett stating:

| have asked Lindgsic]® to adjust both your pay and mine. Hopefully we can get

back in the saddle again, but | don’t see that happening anytime soon. | am glad to

say you have not missed a paycheck in several y@amse not getting paid an[d]
giving up several pay checks, | ¢apay my household bills. I will not pay for

3 1t is unclear from the record who “Linda” is. Wall testified that he would havedaske
Nenda Coffee to effect the reductio(Wall 30(b)(6) Dep.at 154.) Coffee is the person at
Highland responsikl for payroll. (Coffee Dep. at 10-11.)
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insurance eitherYou know better than anyone what bad shape we are in. When

you and John decided what your income would be we were doing mue&h mor

volume but still wére not making any money. Consider that a gift that went on

much longer than it should have and now we need to getl it see that every

dollar matters| need you to understand and mussel [sic] through this with me. |

will be getting a lot more involved in the finances that at least lets me know who

is and who is not paid. Sorry it has to be this way. ['dlemow if this business is

sustainable but if the best we can do is make payroll then we need an exit plan.
(Doc. No. 1467.) Regarding the October pay reductidvall testifiedthat he told Nenda Coffee
to reduce Bennét pay, and h&believed” he had a conversation with Benraibut itthe same
day. (Wall 30(b)(6) Depat 156) Wall did not testifythat he told Bennett byolw much his
salary would be cut or for how long the fall of 2014 eitherBennettwas the only employee
other than Walivho took a salay reduction, but variousffice employeeshours weraeduced,
thus cutting their pay as we(Wall 30(b)(6) Depat 156-57.)Bennett was expected to continue
working full time (Wall 30(b)(6) Dep. at 157), despite his pay beiduced (Doc. No. 61.)

Bennett does not dispute that Highland had financial problems in 2014, when the “cash
flow situation made it difficultd maintain materials to produce orders in a timely manner.”
(Bennett Depat 42, 122.)Bennett denies that Highland’s financial issues were his fault and
maintains instead that Highland’s cefdw problemsresulted fromWall's use of Highland’s
funds to finance his other projects, overspending by John Carson, and a decrease in sales
resulting from Wall's failure to hire a marketing or sales manager aftaoQdeft (See, e.g.
Bennett Depat 120-23.)

Wall, on the other hantllames Benneténtirely forthe company’s financial problems
(Wall 30(b)(6) Depat 144.) Despite blaming Bennett for Highlandisancial difficulties Wall
maintains thathe reduction in Benné#t pay wvasnot punishment or because of his job failures

but instead \as “strictly because we were having a financial crunch.” (Wall 30(b)(6) p.

146.) He also testified, somewhat vaguely, that the reduction was related to a deeisaod
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Bennett had discussed about moving Bennett into a different position within Highland, with
different responsibilitieWall 30(b)(6) Dep. at 150-51.)

Wall authorized the reductions in pay, but he could not explain how he arrived at the
amount Bennett would be paid or why the pay reductions happened precisely when they did. He
also was unable to identify what other employees were laid dfadrtheir hours reduced or
when.

D. The Termination of Bennett s Employment

On Friday, November 21, 2014, Bennett notiflddndaCoffee andRon Wall that he
would be taking Monday, November 24, 2014 as a vacation day. (Doc. Nat 147.)Also on
Friday, November 21, 2014, an attorney for Bengetita letter to Ron Wallvia certified malil
notifying Wall that Bennett believed that Highland had failed to compensate Bennett in
accordance witlthe overtime rquirements of the Fair Labor Standards,Akat he was entitled
to recover damageand that he requestdaat Wall engage in a goddith effort to resolve the
wage dispute without litigation(Doc. No.146-5.) Wall received this letter on November 24,
2014, when Bennett was out of the offi@/all Dep. at 5354.)

Bennett did not return to work after Monday, November 24, 2014. (Doc. Noatl¥7
15.) Bennetttestified that,when he looked at his phorearly on the morning ofTuesday,
November 25, 2014e discovered thahis work email password no longer functioned and that
his email access “had been shut off by Highl@rdphics.” (Bennett Dep. at 98He knewthat
the first action taken by Highland whereran employee was terminated was to eliminbgg t
persons access to his Highland email accoBennett Depat 98-99) Bennett stated that he

did not know what was going on, but his response was to immediately send an email to Nenda



Coffee. (Bennett Depat 99.) He also called the office but reced/no response to his email,
phone call, or subsegnt emails. (Bennett Dep. at.p9

Sometime #Her his emailaccess was terminated, his “banking credentials were turned
off.” (Bennett Depat 99.) Bennett called the office, blocking his home phone numBeffee
answered, and he asked her what his status was. Coffee responded that he neededoto speak t
Wall. Bennett emailed both of theagain asking what his employment status was, but he never
received a response. (Bennett Degp.99-1@.) He believed this conversation took place
approximately a week later. (Bennett Dap107.)

It is undisputed that Ron Wall was the only person at Highland with the authority to
terminate Bennett, but Wall denies that he terminated Benwédl Dep.at 57; Wall 30(b)©)
Dep.at177) Wall does not deny that he took steps to limit Bennett's access to email in response
to the attorney letter, but he was vague about the timitigéction (Wall Dep. at 64-65.)

Wall does not dispute that he received Bensetmailsasking about whether he had
been terminatednd that he refused to respond to thévall stated:

A. Chris could have[o]me back anytime anihlked to meHis only question to

anybody was, Haveldeen terminated? Have | been terminat€d?he answer he

was looking for. Havasrit going to get that. Hs still not going taget that. He

walked off the job and never carback. He walked off with a plan, and this was

his plan.

Q. And if he wasn’t terminated, why did you not respond with, No?

A. Because | cdd see where he was goimgth this. | mean, | got served those

(indicating[the attornels November 21, 2014 lettgr]et's just see what he up

to, okay. Thas all. Chris wasit innocent. Chris was up to somethirad, right.

Q. But you did not respal telling him thahe remained employed, correct?

A. | did not.

(Wall Dep. at 6]



In December 2014, Bennett submitte¢amplaintto the United States Department of
Labor. (Bennett De@t113.)

E. Wall's Responsibilities as President and Owner of Highland

Wall has beempresident of Highlangince 1986and the company’s sole owner since
201Q (Wall 30(b)(6) Dep.at 14.) Wall's job duties include “design, creating new products,
working with the catalog and artists.” (Wall 30(b)(6) Dapl6.) He is at the top of the chain of
command and does not have to ask permission from anyone to take action on behalf of the
company.(Wall 30(b)(6) Dep.at 16-18.) He receives a salary from the company but also
receives a share of the company’s profits at the étiteoyear, if there are any. No other person
is authorized to receiveorporate profits. (Wall 30(b)(6) Dept 25-26.) Wall had the authority
to hire and fire employees at Highlartiough he sometimes delegated that authority to others
under his supervision. (Wall 30(b)(6) Dep. at 177.)
. STANDARD OF REVIEW

Rule 56 of the Federal Rules of Civil Procedure allewiserparty to move for summary
judgment onentire claims or defenses or parts of claims or defenses. Fed. R. Civ. P. 56(a)
Summary judgmenmust be entered in favor of a movant if the “record, including depositions,
documents, electronically stored information, affidavits or declarationslations (including
those made for purposes of the motion only), admissions, interrogatory answers,ror othe
materials” show “that there is no genuine dispute as to any material fact andvhat s

entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c)(1)(A), 58fedrick v. Hopkins

Cnty., 805 F.3d 724, 736 (6th Cir. 2015).
The moving party may rely upon the evidentiary materials identified in Rule(5g&)

or may merely rely upon the failure of the opposing party to make a showing siifficie



establish the existence of one or more elements essential to thad pasty and upon whithat

party will carry the burden of proof at trial. Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986);

United States v. Storey, 640 F.3d 739, 743 (6th Cir. 2011). Importantly, howavedgfendant

bears both the burden of persuasion and productiots @ffirmative defensesBeck-Wilson v.

Principi, 441 F.3d 353364-65(6th Cir. 2006).A defendantsatisfies this burden only by

providing “clear and affirmative eviderncef each element of the defenge@rton v. Johnny’'s

Lunch Franchise, LL{668 F.3d 843, 847 (6th Cir. 2012).

1. THE CROSSMOTIONS FOR SUMMARY JUDGMENT

Bennett moves for summary judgment on four issues related t&LUSA claim for
overtime pay (1) that he was not afexempt” employee under the FLS#&nd therefore was
entitled toovetime; (2) that Wall, as well as Highlandqualified ashis “employer” under the
FLSA such that Wallis jointly and severally liable with Highland for any unpaid overtime
wages (3) thatBennett is entitled to liquidated damages under the FLSA,; artdg@the three
year statute of limitations for “willful’violations of the FLSA applieDefendants move for
summary judgmenbn all of Bennett's claims: (1) FLSA violation; (2) FLSA retaliation; (3)
violation of the (TPPA); and (4) unjust enrichment.

The motions overlap on theommon question of whdter Bennett qualifies as an
“exempt” employee under the FLSA. The Court will consider that issue fidstreen address the
remaining claims.

A. Whether Plaintiff Wasan “Exempt” Employee Under the FLSA

The FLSA requires employers to papveredemployees aninimumwageandovertime

compensationBaderWinterwood v. Life Time Fitness, Inc566 F.3d 618, 626 (6th Ci2009)

(citing 29 U.S.C. 8§ 207(a)(1)However, enployeesnay be‘exempt” from these requirememnif
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they meet certain criteria. 29 U.S&213.Whether an employee meets thiéeria for an FLSA

exemptionis ultimately a legal questioRioch v. IBEX Eng’g Servs., Inc., 825 F.3d 1264, 1268

(11th Cir. 2016). The employer bears the burden of establishing that an employaaps, exd
claims for exemptions to the FLSA are to be “narrowly construed against fileyems seeking

to assert” them. BadelVinterwood, 566 F.3dt626.

Here, Defendants claim that Bennetis an exempt employei@ a “bona fde executive
[or] administrative capacity,” 29 U.S.@.312(a)(1), or alternativelgs a“highly compensated
employeg¢’ 29 C.F.R.8 541.601.To establishany of theseexemptiors, Defendants have the
burden of showinghat Bennetime three tests: (1) the duties test, (2) the sdlewgl test, and

(3) the salarybasis testSeeOrton v. Johnny’s Lunch Franchise, LLC, 668 F.3d 843, 846 (6th

Cir. 2012) (citing 29 C.F.R. 8§ 541.700 (duties test); 29 C.F.R. 8§ 541.600 {Enlaryest); 29
C.F.R. § 541.602 (tay-basis tet)). Because the Court finds, as set forth below, that disputed
issues of material fagireclude a finding that Bennett either was or was not paid on a bakisy
when his salary was reduced for periods of time in 2014, the Court will deny both parties’
motions on this issue, without reaching the question of whether the dhstiéssatisfied?

The regulation defining the salabgasis test states:

General Rule. An employee will be considered to be paid on a “salary basis”
within the meamg of these regulations if the employee regularly receives each
pay period on a weekly, or less frequent basis, a predetermined amount
constituting all or part of the employee's compensation, which amount is not
subject to reduction because of variations in the quality or quantity of the work
performed. Subject to the exceptions provided in paragraph (b) of this section, an
exempt employee must receive the full salary for any week in which theysap
performs any work without regard to the number of days or hours worked.
Exempt employees need not be paid for any workweek in which they perform no

4 There is no dispute that Bennett met the sdiwgl test, as he was at all times paid
more thanthe $455 per week required fahe exempbn for executive or administrative
employees, 29 C.F.R.541.600a), and more than $100,000 per year for purposes of the highly
compensated employee exemption, 29 C.F.R. § 541.601(a).
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work. An employee is not paid on a salary basis if deductions from the
employeés predetermined compensation are made for absences occasioned by the
employer or bythe operating requirements of the business. If the employee is
ready, willing and able to work, deductions may not be made for time when work
is not available.
29 C.F.R. § 541.602(a) (2004yhe regulation“focus[es] on pay receivedand requiresa
deferdant toshow that the plaintiff was paid: “(1) a predetermined amount, which (2) was not
subject to reduction (3) based on quabtyquantity of work performed.Orton 668 F.3d at

847-48 (quotingBader-Winterwood 566 F.3d at 627). In addition, howevéit] he prohibition

against deductions from pay in the salary basis requirement is subject to tixeeptioas” set

forth in 29 C.F.R. 8 541.602(bYhis list includesdeductions in pay based on absences for
personal reasons “for one or more full dayfsit sickness in certain circumstancks penalties
imposed for infractions of “safety rules of major significancé&dr unpaid disciplinary
suspensionsinder certain circumstances; for partial weeks worked during an emplaygials

or terminal week bemployment; and for absences when an exempt employee takes leave under
the Family and Medical Leave Add. 8 541.602(b)(1)&).

It is undisputed for purposes of both parties’ motidghat Bennett was paid a
“predetermined amount” of $5,000 (grossgBrtwo weeks for the entirety of 2013 and most of
2014. (Doc. No. 138-1 at 3 (2013 ®form), Doc. No. 143 (2014 payroll records)here is also
no dispute that the predetermined amount was reduced for five pay periods in Marcharpril
May 2014, and three pay periods in October and November 2CGhartGummarizing 2014
payments to Bennetsupraat 4) Defendants argue that the reductions in pay were purely the
result of casHlow problems at Highland and thus were not “based on quality or quahtityrk
performed.”Orton, 668 F.3d at 84748 Bennett argues that there is a material factual dispute as

to whether the reductions were based on the quality or quantity of work performed ardehat
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if the reductions were the result of cash flow prolslearbitrary deductiondased on the
“operational requirements of the business,” 29 C.F.R. 8§ 541.602(a), are not appropriate under the
regulations either.

The Court finds that there is a genuine factual dispute as to whether the salatypdsduc
were theresult of Wall's dissatisfaction with the quality or quantity of Bennett's wavall
testified that the “quality” of Bennett's work was “seriously subpar” and that Bernett’
deficiencies were the “sole” reason for the financial difficulties the company wagenging in
2014. (Wall 30(b)(6) Depat 144-45, 147.)Nall alsocould not explain the timing or amount of
the reductions and failed to substantiate that other employees’ pay omesarseduced at the
same timeHe described the salary Bennett was making as a “gift” well in excess of hestealu
the company. I(l. at 146.) Thus, &hough he also maintained th&ennett's deficient
performancevas not the reason for the pay deductiodsat 145-46), a reasonable juror could
infer under the circustances that thdeductions from Bennett's salary in 20d#4re based on
Wall's dissatisfaction witlthe quality or quantity of Bennett's work.

The Sixth Circuit precedenestablisheghat an exempt employee may no longer be
exempt if deductions are made from his salary based orfloasproblemsor other reasons not

expressly authorized by the regulatiohs Bader-Winterwood, he sole issue before the court

was whether the employees’ compensation plan satisfied the-bakisytest. 566 F.3d at 626
27.The defendant conceded that it had taken deductions from certain employees’ gdgrante
for two months in order to “recoup overpayment” of bonuses, pursuanvtitencompensation
plan. It argued that the deductions wace because of the quality quantity of the plaintiffs’
work andweretherefore not improper under the regulatioifse Sixth Circuit disagreed:

The plain language of 29 C.F.R. 8 541.602 provides, “[s]ubject to the exceptions
provided in [section 541.602(b)], an exempt employee negstive the full salary
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for any week in whichthe employee performs any work. .” 29 C.F.R. §
541.602(a). Section 541.602(b) provides, generally, that deductions may be made
for absenteg¢sm, sick leave (in certain circumstances), penalties imposgoloith

faith for infractions of safety rules, unpaid disciplinary suspensions, and, under
the DOL letters described above, for mistaken overpayments. But, there is no
support for the contention that the FLSA allows for the reduction of guaranteed
pay under gurposeful, incentiv@riven bonus compensation plan. We conclude
therefore that the district court properly determined that [Defendant] took
improper deductions under § 541.603.

Baden-Winterwood 566 F.3d at 633n other words, even though the deduatiovere not based

on the quality or quantity of work performed, the court heldhen deductionmade for some
reason other than those reasons expressly authorized by 29 C.F.R. § (®1tB@2xemption
was lostfor the pay periods during which sucbddictions were made

Likewise, n Orton the Sixth Circuit held that the plaintiff's allegations that the
defendant failed to pay him altogether for a period of four months, while he continued to work
full time, were sufficient to state a claim under fHeSA. Orton, 668 F.3d at 850in reaching
that conclusion, th Sixth Circuitobserved that thELSA exemption is an affirmative defense
that the defendant, not the plaintiff, had the burden of pleading and proving. The court also noted
that judgment for tb defendant would not necessarily have been appropriate even if the plaintiff
“had explicitly pleaded that the sole reason for the deduction was because [theamtefend
employer] was experiencing a decline in cash flowecause“[t] he regulation makes no
exception for deductions in pay just because they were motivated by cash floagskd

Orton, 668 F.3d at 84%citing 29 C.F.R. § 541.602(a)3ee alsA.H. Phillips, Inc. v. Walling

324 U.S. 490, 493 (1945)Tb extendan exemption to other than those plainly and unmistakably
within its terms and spirit is to abuse the interpretative process and to &ubaannounced

will of the people.”).
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Defendants attempt to avottle result suggested b@rton and BadenWinterwoodby

arguingthat Bennett was aat-will employee, that h@evercomplaired to Wallabout the2014
reductiondn his salary, and that he accep&ath period of reduction as his new predetermined
salary during the company’s financial downturns. Thayher argue that the salatyasis tet
does not require that an empdag predetermined salafgtay constant during the course of the
employment relationship(Doc. No. 138 at 23 (citin@rton, 668 F. 3cat 849 n.5).

To be sure, th®rtoncourt recognized that a company with cash fleabpems is not left
without recourse. “Nothing in the FLSA prevents such an employer from rertegpta good
faith a new, lower salary with one d§ iotherwise salaried employde®rton 668 F.3d at 83
n.5. Here, however, the evidence is dispubedvhether Bennett complained to Wall about the
salary reductionswith Bennett asserting that he dgké, e.g.Bennett Depat 112) and Wall
claiming that he did not (Wall 30(b)(6) Degt 152) There isalso conflicting evidence in the
record regarding wétherthe reduced paymenBennettreceived in March, April, May, October,
and November 2014 reflected a “new, lower salary” negotiated in good (fadhmpareBennett
Dep.at 102 (1t [the revised salarylvas a mystery number, contrived. | dokrtow howit was
arrived atAll I know is thatmy pay was virtually cut in half, and | wagpected to carry on as
though nothing hathiappened) with Wall 30(b)(6) Depat 150-51(claiming that the reduction
in pay reflected a decision they had discussed abouingn@ennett into a differg position
within the company))

Defendants alsattempt to argue that thpay ceductions are immaterial because Bennett
was still paidmore than $455 per week for purposes of the exemptions for administrative and
executive emplyees 29 C.F.R. § 541.6@8&), and more than $100,000 annually for purposes of

the highly compensated employee exemption. 29 C.§&.841.601a). This argument fails to
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recognize that, to showhat an employee falls within any of these exemptidthe empbyer
must showboththat the employee meets the minimum compensation (heekalarylevel test)
andthat he is paid on a “salary basis,” regardless of the actual level o€padcs v. Detroit
Edison Co., 444 F.3d 763, 767 (6th Cir. 20069ting that the “salary level” test is entirely
separate from thesalary basistes).

In sum, whether the evidence is viewed in the light most favorable to Bennett or t
Defendants, there are material factual dispudaswhether Bennet pay was improperly
deduded such that he no longer met the salzagis tesduring the pay periods in question
Consequently, the Court will deny both mosam the issue of whether Bennett was an exempt
employee

B. Whether Wall Was Bennett's Employer under he FLSA

In hismotion for partial summary judgment, Bennett asks the Court to find, as a matter of
law, that both Wall and Highland were his “employers’tiaat terms defined by the FLSA and
that, as suchtheyarejointly and severally liable for any FLSA damag&efendantsdo not
dispute that Highland was Benristemployer (Answer, Doc. No. 20f 31; Doc. No. 144t 13.)
However, they argue that Wall was raotd that Bennethsteadqualifies as his own employer
(Doc. No. 144 at 16.pefendants provide no legal support for the proposition that an employee
of a company coul@lsoserve as his own emplayeand the Court rejects that argumerte

Court finds, howeverthat Wall qualifies as Bennett's employer under the FLSA.

®> The Court notes that, if a jury ultimately finds that Defendamgs kthe benefit of the
exemption from the FLSA'’s overtime requirements, the exemptiaybe lost only “during the
time period in which the improper deductions were nig2ie C.F.R.8 541.603(b), that is, during
March, April, May, October, and November 2024cord Bader-Winterwood, 566 F.3d at 633—
34.
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The FLSA defines “employer” to includafly person acting directly or indirectly in the
interest of an employer in relation to eamployee.” 29 U.S.C. 8§ 203(d)heFLSA contemplates
the possibility ofseveral simultaneous employers responsible for compliance with the FLSA.

Dole v. Elliot Travel& Tours, Inc., 942 F.2d 962, 965 (6th Cir. 199diting Falk v. Brennan

414 U.S. 190, 195 (1973)). Thus, a corporate officer who has operational control of the
corporations covered enterprise is an “employer” under FLSA, along with the corporat#in it

U.S. Dept of Labor v. Cole Enters., 62 F.3d 775, 778 (6th Cir. 1995).

“To be classified as an employer, it is not required that a party hakesigeccontrol of a
corporations dayto-day functions. The party need only hdegerational control o$ignificant

aspects of the corporatianday to day functions. Ellington v. City of E. Cleveland, 689 F.3d

549, 555 (6th Cir. 2012itation omitted).Thus,“[o]ne who is the chief executive officer of a
corporation, has a significant ownership intergstit, controls significant functions of the
business, and determines salaries and makes hiring decisions has operationalaocdnt
gualifies as ahemployer for purposes of the FLSACole Enters 62 F.3dat 778.

The undisputed facts establish thaall is Highland's president and sole owng¢wall
30(b)(6) Depat 14); that heis at the top of theorporatechain of command and does not have to
ask permission from anyone to take action on behalf of the confighiay16, 18); that healone
is authorized tshare incorporate profitsid. at 25-26); and that hdad the authority to hire and
fire employees at Highlandd( at 177) and to set the ratesiédh method of pay (Doc. No. 14¢
14).Cft. Dole, 942 F.2d at 966 (finding that tihedividual defendat was the plaintifis employer
under the FLSA, becauséhé evidence clearly demonstrates fha{ was the'top man . . .and

the corporation functioned for his prdjit
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The Court therefore concludeshat Ron Wall and Highland were both Benrett
empbyer under the FLSA and will grant Bennett’'s motion for judgment on that issue.

C. Liquidated Damages Under the FLSA

Bennettalso requests a finding as a matter of law that liquidated damages are rdeoverab
in this case, if Defendants are liable unther FLSA

An employer who violates the FLSA'’s overtime provisiomsy beliable to the employee
in the amount ofhis unpaid overtime compensation “and in an additional equal amount as
liuidated damages.” 29 U.S.C. § 216(b). “Liquidated damages underFitB& are

compensation, not a penalty or punishment.” Martin v. Midh. Power Cao. 381 F.3d 574, 584

(6th Cir.2004) (internal quotation marks omitte&uch damages are consideréak“norm and
have even been referred to asmhdatory” Id. (emphasis in original).

A court may refuse to award liquidated damages only if the employer showsattiatit
in good faith and had reasonable grounds for believing that it was not violating the BalsA

v. Univ. Hosp. Home Care Serv., 276 F.3d 832, 840 (6th10B1).The statute requires that the

employer acteasonably anth good faith specifically with respect to the decision challenged by
the employee:

[1]f the employer shows to the satisfaction of the court thetact or omission

giving rise to such dmn was in good faith and that he had reasonable grounds

for believing that his act or omission was not a violation off#u&SA], the court

may, in its sound discretion, award no liquidated damages . . . .
29 U.S.C. § 260 (emphasis added).

“To prove hat it acted in good faith, an employer must show that it took affirmative steps
to ascertain the At requirements, but nonetheless violated its provisidartin, 381 F.3d at

584 (internal quotation marks and original alterations omitted). “Good’ fafans more than

merely not willfully misclassifying the employe€lwell v. Univ. Hosps. Home Care Servs., 276
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F.3d 832, 841 n.f6th Cir. 2002). “The employer has an affirmative duty to ascertain and meet
the FLSAs requirements, and an employer wholigemtly misclassifies an employee as exempt
IS not acting in good faith.Martin, 381 F.3d at 584 (internal citations omitted). “[The] burden
on the employer is substantial,..and if the employer fails to carry it, the court may not limit or
deny ligudated damages.ld. Mere conformity with industrwide practices fails to establish

good faith._Solis v. Cascom, Inc., No. 3:0%-257, 2011 WL 10501391, at *7 (S.Dhio Sept.

21, 2011) (collecting casesMoreover, “cemonstrating good faith requires rmaothan the

absence of intent or knowledg&olis v. Min Fang Yang, 345 F. App’x 35, 39, (6th Cir. 2009).

If the employer is able to establish good faith, the employer must also show thailut® ‘to
obey the statute was. .. predicated upon such reasonable grounds that it would be unfair to
impose upon it more than a compensatory verdiwell, 276 F.3dat 840 (internal quotation
marks and original alterations omitted).

Defendants argue th#tey took affirmative goodaith steps to comply withhe FLSA.
Theyemploya payroll company to confirm time entries amubn which Defendants seto pay
overtime tohourly employees(Doc. No. 144 at 18.) Highland also employed Beth Bradley,
whose job duties include annual certification thighland s in compliance with the FLSA
(Doc. No. 145at 11 2—4.) Bradleyis a resource for employees to complain or confirm their
overtime pay.lf. at] 5.)

Defendants alsmsist that their actions were reasonablBased on theosition which
Chris Bennett occupiedhis administrative duties, and his pay, Highland Graphcs,and Ron
Wall possessed reasonable grounds for believing Plaintiff was eXgDpt. No. 144at 18.)
Further,because Bennett had never complained to angoddecause the company had never

been investigated by the Department of Labor, Defenddait® they“had no notice that Mr.
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Bennett believed the company was not operating in compliance with the [F(SAE” No. 144
at18.)

These factareinsufficient to establish th@efendants aed withgood faithor that their
actionsin connection with the deductions froBennetts salarywere reasonabledDefendants’
generalefforts tocomply with the FLSA’s overtime pay requirements fiourly employeesire
not relevant to the question of thejood faithvis-a-vis Bennett See29 U.S.C.§ 260 (the
employer must show that “the act or omission giving rise” to the FLSA actagringood faith)
Moreover, there is no evidencérom which a jury could conclude that Defendants had
“reasonable groundsr believing thaftheir] act or omission was not a violation of {f#.SA].”

Id. Specifically, there is no evidence thAall inquired about the application of the FLSA to
Bennett's situationor aboutwhat effect deductions fromBennetts salary might &ve on
Bennetts exempt statusThere is no evidence that lwensulted with Bradley prior ttaking

action. Accord Elwell, 276 F.3d at 84&1 (concluding that the district court abused its

discretion by not awarding the plaintiff liquidated damages where the defdadadtto show
that it relied on the expertise of any person knowledgeable about the FLSA reguidtems
implemented the compensation arrangement challenged by the plaamiifithe defendant
offered no other evidence of good faitDefendants havéhereforefailed to carry their burden
of production on summary judgment.

The Court concludes that if Bennett establishes liability, he will also be entitled to
liquidated damagesBennett’'s motion for partial summary judgment on this issue will be

granted
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D. The FLSA Statute of Limitations

A two-year statute of limitation applies t&LSA claims for unpaid overtime
compensation, “except that a cause of action arising out of a willful violation bea
commenced within three years after ttaise of action accrued29 U.S.C. § 255(a)'Willful
violation means a violation in circumstances where the agency knew thaindsict was
prohibited by the Act or showed reckless disregard of the requirements of thé ALE.R. 8

551.104.The plantiff bears the burden of proving willfulness. McLaughlin v. Richland Shoe

Co., 486 U.S. 128, 133 (1988).

Bennett argues that Defendants were reckless in their disregard of thésF&#time
requirementsbecause Wall did not act with due diligence, wad consult withany source to
determine whether Highland was compliant with the FL&Ad most damninglythat he
received Benneéts attorneis November 21, 2014 letténforming him of the FLSA violations
but Wall took no action to remedy the failaed instead terminated Bennstemployment.

The Court concludes that there is simply no evidence in the recordibfuh violation
of the FLSA While Defendants were arguably negligent or unreasonable for failing to take
action after receiving thattorney’s lettey negligence and unreasonableness do not establish
willfulness Elwell, 276 F.3cat 842 n.5More critically, there is no evidence thia¢fendants had
been investigated for FLSA violations or previously paid overtime wages aftanplaint.Cf.

Herman v. Palo Group Foster Home, Inc., 183 F.3d 468, 474 (6th1@9Q) (willfulness

standard satisfied wherthe employer had actual notice of FLSA requirements, had been
investigated for violations twice in the past, paid unpaid overtime wagesyadexplanations
of what was required to comply with the Act, and assthiedepartment of Labor that it would

comply in the future)Dole, 942 F.2dat 967 (willfulness standard satisfied where employer had
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actual notice of FLSA requirements by virtueearlier violations, its agreement to pay unpaid
overtime wages, and its assurance of future compliance with FLSA).

Bennetts motion forpartial summary judgment on whether the statute of limitations
should be extendddom two years to threis denied.

E. FLSA Retaliation

Defendants move for summary judgment on Bennett's FLSA retaliation claienanti
retaliation provision othe FLSA provides that an employer is prohibited from “discharg[ing] or
in any other manner discriminat[ing] against [an] esgpk because such employee has filed [a]
complaint or instituted . . any proceeding under [the FLSA].” 29 U.S.C. § 215(a)(3). To
establish a prima facie case of retaliation, an employee pnagé that (1) heengaged in a
protected activity under the FLSA; (2) his exercise of this right was known byripleyeer; (3)
thereafter, the employer took an employment action advetbe employegand (4) there was a
causal connection between the protected activity and the adverse employmenW\atitzmns v.

Gen. Motors Corp., 187 F.3d 553, 568 (6th Cir. 1999).

If the employeeestablishes a prima factaseof retaliation the burden then shifts to the
defendant taarticulatea legitimate, nowetaliatoryreason for the adverse employment action.

McDonnellDouglasCorp. v Green 411 U.S.792, 802 (1973)The plaintiff then must prove by

a preponderance of the evidence that the defersdartffered reasorfer the action were not its

true reasons but merely a pretext for illegethliation Adair v. Charter Cnty. of Wayne, 452

F.3d 482, 489 (6th Cir. 2006).
Defendants do not dispute that Bennett engaged in FLSA protected activity when his
attorney senWall a demand letter ohNovember 21, 2014, giving noticef alleged FLSA

violations (Doc. No. 1456.) They argue, however, that they are entitled to summary judgment
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on this claim because Bennett did not suffer an adverse employment action. Irt s@ippat
argument, Defendants maintain th@fall did not terminate Bennétt employment that

Bennetts job was waiting for him if he had returned to woakdthat Bennett, of his own
volition, simply failed to return to work after November 24, 2014.

Bennett, howeverpaints a different picture. Hdiscovered that his email accesss
terminatedless than twety-four hours #er Wall received the attorneyemandletter, and his
banking access was terminated shortly theredfteither fact is disputed by Wall. It is further
undisputed that Bennettjsb includedoversight ofHighland’s dayto-day financial opeations.
Inability to access the compdsybank accountthereforeeliminated his ability to performna
importantportion of his job.lt is alsoundisputed that Bennett attempted to contact Wall by
phone and email to inquire whether he had been terminated, but Wall refused to respend.
these circumstances,raasonable employee, and, more importantly, a reasonable juror, could
conclude that Bennett had been constructively discharggdrdless of wheth&Wall ever told
him in so many words that he had been filedshort, there is a material factual dispute as to
whether Bennett suffered an adverse employment action.

Defendants motion for summary judgmerdn Bennetts FLSA retaliation claim will
therefore be denied.

F. Violation of the TPPA

The Temessee Public Protection Act provides that “no employee shall be discharged or
terminated solely for refusing to participate in, or for refusing to rersgemt about, illegal
activities.” Tenn. Code Anng 50-1-304(b)The term “illegal activities” encopasses “activities
that are in violation of the . . . civil code of . the United States or any regulation intended to

protect the public health, safety or welfare.” Tenn. Code Ann. § 50-1-304(a)(3).
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To prevail on a TPPAIlaim, aplaintiff mustprovethat: (1) he was an employee of the
defendant; (2) he “reported the empldgeillegal activity’; (3) “reporting the illegal activity
furthered a clear public polity(4) he was discharged; and (5) the sole reason for his discharge

was his reporting thdlégal activities Haynes v. Formac Stables, Inc., 463 S.W.3d 34, 37 (Tenn.

2015)(citations omitted)In Haynes the Tennessee Supreme Court held that “the public policy
underlying the whistleblower protections precludes relief for an graplevho merelyeports
unlawful activity to the person responsible, even when that person is the managey,awwne
highest authority within the compaiyd. at 40.

Defendants assert thatnderHaynes Bennett cannot establish the second eleroéiat
TPPA claim repating illegal activity, because he only made a “report” to Wall himself, the
alleged wrongdoet While Bennett acknowledges thateport only to Wall would not have been
sufficient under the TPPAhe argueshat Haynesdoes not govern his claim becausedtso
“reported” Wall's alleged wrongdoing to his attorney, as established by toeneats
subsequendemandetter to Wall

This argument is unavailingpecausehe attorney simply functioned as Bennett’'s own

agent for purposes of sending the demaattéd to Wall.Cf. Emerson v. Oak Ridge Research,

Inc., 187 S.W.3d 36436768, 371 & n1(Tenn. Ct. App. 2005fassuming without discussion
that plaintiff's “hiring of a lawyer and having him privately confront her atedarasser”
qualified anly as a reprt to the harasser himsedihd not as a report to an outside eitity

overruled on other grounds blaynes 463 S.W.3d at 41 n.&ee alscEmerson 187 S.W.3cdht

® Bennett does not address, and therefore presumably concedes, Defendants’ argument
that his report to the Tennessee Department of Labor digivetise to a TPPA clainbecause
he submitted his claim tdv¢ Department of Labor only after hexmination It therefore could
not have been the cause of his discharge.

24



381 (Swiney, J., dissenting) (characterizing the plaintiff's actions as tregp@nd complaing
solely to [her supervisor]”).
Bennett’'s discussions with his own attorney, who subsequently wrote a demana letter t
Wall, the alleged wrongdoedid not qualify as reporting the employer’s illegal actiwityder
Haynes Defendantsmotion for summary judgment on BennstfPPA claim willtherefore be
granted.
G. Unjust Enrichment Claim
The elements of an unjust enrichment claim under the Tennessee common law are:
1) [a] benefit conferred upon the defendant by the plaintifg@reciation ¥ the
defendant of such benefit; and 3) acceptance of such benefit under such
circumstances that it would be inequitable for him to retain the benefit without

payment of the value thereof.

Freeman Indus. v. Eastman Chem. Co., 172 S.W.3d 512, 525 J@H). (internal quotation

mark andcitation omitted).“The most significant requirement of an unjust enrichment claim is
that the benefit to the defendant be unjulst. “[A] plaintiff need not establish that the defendant
received a direct benefit from the pisiff. Rather, a plaintiff may recover for unjust enrichment
against a defendant who receives any benefit from the plaintiff if thedbefes retention of the
benefit would be unjust.ld. Bennett alleges that Defendants were unjustly enriched insofar as
they benefited from his performance of his normal job functions without paying tipermpr
compensation—that is, he did not receive his full salary for eight pay periods in 2014.
Defendantseek summary judgment on this claim, arguing: tfidtthe unjusenrichment
claim is preempted by the FLSA2) Defendants were not unjustly enriched because any
reductions irBennetts pay were the result of legitimate financial hardshipd (3) any reduction
in pay was not inequitable becal&ennett was paid morédn his predecessandmore than he

was worth (Doc. No.138 at 8.)
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As to the latter two argumentss discussed in connection with the parties’ FLSA
exemption arguments, abovéhere is a material factual disputeon whether Defendants’
reduction of Benett's salary wagproper There is also a factual dispute whether Bennett’s
predecessor received higher compensation than Ben(iBsthnett Dep.at 75) Summary
judgment on those grounds is not warranted.

Regarding Defendants’ preemption argumeihie Sixth Circuit has not addressed
whether the FLSApreemps state law claimsand tlosecircuits that have are spli€ompare,

e.g, Shahriar v. Smith & Wollensky Rest. Group, Inc., 659 F.3d 234, 248 (2@@id) (“We

have held that the [Savings Clause] demonstrates Cohgne=s to allow state wage laws to

coexist with the FLSA.”)with, e.g, Anderson v. Sara Lee Corp., 508 F.3d 181, 194 (4th Cir.

2007) (W] e must hold today that Congress prescribed exclusive remedies in the FLSA for
violations of itsmandates.”)
However, Tennessee district coun@ve found that state unjust enrichment claiheg

are independent of FLSA claimmre not preemptedSee, e.q. Cannon v. Citicorp Credit

Services, Ing.No. 2:12-CV-88, 2014 WL 1267279, at *5 (E.D. Tenn. March 26, 20@#4)ding

that independent unjust enrichment and breach of contract claims were not pceémphe

FLSA); Woodall v. DSI Renal, Inc., No. 11590, 2012 WL 1038626, at *6 (W.D. Tenn. Mdar

27, 2012)(holding that “[pkrmitting statdaw actons to supplement FLSA claims will not
thwart‘the accomplishment and execution of the full purposes and objectives of Conanelss
therefore that the plainti statdaw breach of contract and unjust enrichment claims were not

preempted (quotingsadev. Natl Solid Waste Mgmt. Ass, 505 U.S. 88, 98 (1999) This

Court is persuaded by the reasoning in these opinions.
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The FLSA only permits recovery for time worked in excess of forty heurde unjust
enrichment might alloviBennett to recover his iusalaryfor those weeks for which his pay was
reduced buhis total hours did not exceed fortBennett’s unjust enrichment claim to recover
“straighttime compensation” (Doc. No. 148 33) is not duplicative of his attempt to recover
overtime pay undehe FLSAand is thereforaot preempted.

Defendantsmotion for summary judgment on this claisndenied
V. CONCLUSION

For the reasons set forth herein, both motions will be granted in part and denied in part.

An appropriate order is filed herewith.

W >. (240,

WAVERL(Y)D. CRENSHAW, (R
UNITED STATES DISTRICT JUDGE
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