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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

PATRICIA NASH, )
)
Plaintiff, )
)
2 ) NO. 3:15-cv-00093
) JUDGECAMPBELL
JOHN M. McHUGH, Secretary of the )

Army, BRISTOL BAY NATIVE CORP., )
and EAGLE APPLIED SCIENCES, LLC, )

)

Defendants. )

MEMORANDUM OPINION

Pending before the Court is Defendant McHsgWotion to Dismiss or, in the alternative,
for summary judgment. (Dock&to. 80.) For the reasons settfoherein, the Court will deny
Defendant McHugh’s motion.
l. Factual Background and Procedural History

Plaintiff Patricia Nash was employed by Dedf@nt Eagle Applied Sciences, LLC (“EAS”)
awholly-owned subsidiary of Defendant BridBaly Native Corporation (“Bristol Bay”). Defendant
John McHugh is the Secretary of the United Staesy. During the time period relevant to this
case, EAS had a contract with the Army to proyisigchological services to soldiers. The following
facts are largely taken from Plaintiff's “Ceated First Amended Complaint” (hereinafter,
“Complaint”) (Docket No. 69). Riintiff is a citizen of Kentuky. She was born on July 7, 1976. She
is a Caucasian woman with a Master’s degree in social work. EAS hired her to work at Fort
Campbell, which is located partly in Tennesaed partly in Kentucky. Plaintiff was employed by
EAS between June 1, 2011, and August 4, 2012. She served as a psychology technician who assisted

with soldier in-processing. Plaintiff alleges that her direct supervisor at Fort Campbell was
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Christopher Egan, who was, at the time, inlinéed States Army serving as a non-commissioned
officer with the rank of Sergeant First ClasSIFC”). Immediately upon the start of her employment,
Mr. Egan made inappropriate, aggsive, and offensive sexual advances toward her because of her
sex.

From June 2011 to October 2011, Mr. Egan regulshked Plaintiff if she wanted sex or a
“quickie” during lunch. Plaintiff demanded that MEgan stop such behavior after every sexual
request he made, but his sexual advances persisted.

From June 2011 to July 2011, Mr. Egan caaintiff repeatedly on her personal mobile
phone while she was at lunch and at home with her husband after business hours. These calls had
no relation to any professional work and were consistently inappropriate in nature.

Mr. Egan claimed to have power over her employment.

In June of 2011, Mr. Egan walked in on Plaintiff as she was teleconferencing with a co-
worker, Mr. John C. O'Brien. Whibut any warning or cause, MEgan pulled down his pants and
exposed his genitals to both Plaintiff and Mr. O'Brien.

From June 2011 to November 2011, Mr. Egan repeatedly made non-consensual,
inappropriate, and offensive contact and remarkéamtiff, including pullng her hair, slapping her
buttocks with the open palm of his hand, tickling sides, grabbing her hand in such a way as to
make it brush against his genitals, and tellinghat she owed him oral sex for recommending her
for permanent employment at the Army base.

On November 1, 2011, Mr. Egan recommendedBfaéand another woman for a permanent
position at the Army base as a psychologist technician.

On November 3, 2011, Mr. Egantered Plaintiff's office andequested oral sex and sexual



intercourse from Plaintiff. They were the onhdividuals in the building at the time. Plaintiff
refused Mr. Egan’s requests and attempted to leaveffice. Mr. Egan attempted to kiss her as she
left her office. When she again rebuffed his atheg Mr. Egan grabbed Plaintiff by her ponytail and
forced her into an office across the hall from her own, where he slammed her against a wall,
penetrated her vagina with his fingers, anbbed his genitals aget her buttocks until he
ejaculated, at which point he let her leave. Afkes incident, Plaintiff asked her co-worker, Mr.
O’Brien, to monitor her office via the camera#&bed on her office equipment because she did not
feel safe at work.

On November 7, 2011, the names of the two women, including Plaintiff, whom Mr. Egan
had recommended for the available permanent Army positions were transmitted to the Army’s
Human Resources department (“HR”).

On November 8, 2011, Mr. Egan again appreadcRlaintiff in heroffice while she was
alone, and soon thereafter grabbetdrRiff's head and pushed it toward his genitals. When Plaintiff
tried to push Mr. Egan away, he attempted to pmkup and carry her back to the office where the
November 3, 2011 incident occurred. Mr. O’Brien, apparently alerted to the events in the office
based on his monitoring of the camera in Plaintiff's office at her request, then knocked on the
outside door of Plaintiff's office building, at wdh point Mr. O’Brien stepped into the hall and
Plaintiff retreated to a restroom.

Although this fact is not mentioned in Plaifis Complaint, her response to the Army’s
motion to dismiss indicates that on Novembe208,1, Plaintiff reported the assault to the Criminal
Investigative Division.

On November 29, 2011, Melba Williams, in thef's HR department, requested that the



Army not proceed with hiring Plaintiff, as themy had not yet formally offered her the position.
The other woman whom Mr. Egan had recommdritid already been offered a position and had
been given a start date, and the Army did notepbld on the hiring process for that individual.

On December 2, 2011, Plaintiff contactedfbet Campbell Equagmployment Opportunity
office (‘EEQO”).

On December 21, 2011, Plaintiff filed a formal complaint with the EEO. Ms. Nash was
thereafter subjected to new restrictions atverk place, including not laeg allowed to be alone
in her office building, having her access key tolibéding taken from her, and being required to
check in and out with her new supervisor. Mr. Egan remained in his position, which caused Plaintiff
to experience a hostile environment.

The remaining procedural history is containethmparties’ pleadings related to the Army’s
motion to dismiss. Mr. Egan eventually pled gudtyhis court martial to assault, adultery, and an
improper sexual relationship with a subordinate. fzo®&o. 94 at 5 n. 6.) Ercharges of rape and
sexual assault were dismisseldl.)( The Plaintiff represents that this was the result of her not
allowing the prosecution to access her medical records.

On November 28, 2012, the EEO conducted a fact finding conference, at which Plaintiff
testified.

On February 27, 2014, the administrative jud@ge was to hear Plaintiff's complaint issued
an order that Plaintiff had voluntarily withdrawelaims for loss of consortium and compensatory
damages, which she states in her brief was b@sbdr decision not to provide her medical records
to the Army, such that no evidence on these issoetd be allowed at the upcoming administrative

hearing. The administrative judge had sched@edl 22 to 25, 2014, for a three-day hearing, but



Plaintiff, through current counsel, withdrew her administrative complaint. (Docket No. 94 at 8.)

On May 28, 2014, Plaintiff filed suit in the United States District Court for the Western
District of Kentucky. On JanuaB0, 2015, the United States Distrecturt for the Western District
of Kentucky transferred this action to this Ccaated on its determination that the alleged conduct
giving rise to Plaintiff's claims occurred in the portion of Fort Campbell that is in Tennessee.
(Docket No. 18.) Since the case viasferred to this Court, tli&ourt has granted Plaintiff leave
to amend her Complaint more than once. Plaintiff labeled her most recent complaint as the
“Corrected First Amended Complaint.” (Docket No. 69.)

In the Corrected First Amended Complaint, R brings two TitleVII claims against the
Army under the theory that the Army is a jogmiployer. Count One alleges sexual discrimination
in the form of harassment and hostile work emwviment. Count Two alleges sexual discrimination
in the form of retaliation. Her only claim agat Bristol Bay and EAS was a claim of sex
discrimination under the Kentuckiivil Rights Act, Chapter 34dt. seq(“KCRA”"). The Court, by
separate order, has dismissed the state-law claim against Bristol Bay and EAS, leaving the Army
as the only defendant in this matter.
. Legal Analysis

The Army has attached numerous documeniis tmotion that have not been produced in
discovery. The parties have conducted no fornsdaliery since the filing of this case. The Army
argues that some information was exchanged dtligngdministrative complaint process. Plaintiff
was unrepresented during that proceeding. CotmsBlaintiff has submitted a declaration stating
that Plaintiff is unable to present factsojpposition to the Army’s motion for summary judgment

because she has not had the opportunity to takewkry. (Docket No. 85-8.) Pursuant to Rule of



Civil Procedure 56(d), the Court denies the Aisnyotion for summary judgment at this point.
Plaintiff is entitled to discovery in this matteand the Army’s motion for summary judgment is
premature.

In considering the Army’s motion to dismiss, the Court must take all of the factual
allegations in the complaint as tru&shcroft v. Igbal129 S.Ct. 1937, 1949 (2009). To survive a
motion to dismiss, a complaint must contain sufficient factual matter, accepted as true, to state a
claim to relief that is plausible on its fackl. A claim has facial plausibility when the plaintiff
pleads factual content that allows the court to draw the reasonable inference that the defendant is
liable for the misconduct allegedd. Threadbare recitals of the elements of a cause of action,
supported by mere conclusory statements, do not suftice/Vhen there are well-pleaded factual
allegations, a court should assume their veraaitiptlhen determine whether they plausibly give rise
to an entitlement to reliefid. at 1950. A legal conclusion couched as a factual allegation need not
be accepted as true on a motion to dismiss, naeaittions of the elemé&nof a cause of action
sufficient.Fritz v. Charter Township of Comstod@92 F.3d 718, 722 (6th Cir. 2010).

The Army makes four arguments in its motiomismiss. The first is that the Army was not
Plaintiff's joint employer. Assuming the veracity Blaintiff's allegations, she has pled sufficient
facts to plausibly give rise to an entitlementabef against the Army under Title VIl as her joint
employer.

The Army’s second argument is that, regardless of whether the Army was her joint employer,
her reprisal claim that the Army withdrew her from consideration for the permanent Army position
because she filed a formal complaint with BEO must be dismissed because, by her own sworn

testimony during the administrative proceedings,tsid not engaged in protected EEO activity at



the time her consideration for the job had beehdvawn. It appears that the Army invites the Court

to scrutinize the precise wording of her retaliatiaim, which states as follows: “Plaintiff engaged

in protected activity when she opposed the unlawful actions of SFC Egan and Defendants, by
consulting with the Equal Employment Officendaby filing a formal complaint with the Equal
Employment Office.” (Docket No. 69 &t § 53.) It is true that éhPlaintiff did not make her EEO
complaint until after the Army suspended its consideration of her for the permanent Army position.
Nonetheless, Plaintiffs Complaint alleges suffitigacts to plausibly entitle her to relief against

the Army as a joint employer based on her protemtéigity of protesting Mr. Egan’s alleged sexual
harassment, assault, and rape directly to MrnEgaich is detailed at length in the factual section

of her Complaint, as recited abo¥#eE.O.C. v. New Breed Logistj@33 F.3d 1057, 1067 (6th Cir.
2015) (“Applying these broad definitions, we concltiui a demand that a supervisor cease his/her
harassing conduct constitutes protected activity covered by Title VIIL.”).

The Army’s third argument is that the Plaintffemaining reprisal claims do not rise to the
level of an adverse action and were, in actuality, actions taken to ensure her safety following her
allegations of sexual harassment. The Court dodsavaetbefore it sufficient evidence to determine
whether Plaintiff’'s remaining reprisal claims carde¢ermined, as a matter of law, to be insufficient
to rise to the level of an adverse employmatton. The Plaintiff has alleged sufficient facts to
survive the Army’s motion to dismiss on this issue.

Last, the Army claims that, regardless of wieetit was Plaintiff’s joint employer, her claim
for compensatory damages was dropped at the administrative level and, as a result, cannot be
revived in this court. The Army asserts that a federal employee must pursue and exhaust

administrative remedies as a jurisdictional pgeisite to filing a TitleVIl action. (Docket No. 81



at11.) The Court notes that, notvatanding the Army’s argument in lisiefs that it was not a joint
employer of Plaintiff, which woual mean the Plaintiff is not aderal employee, her EEO complaint
was handled as though she was a federal empkyg@¢he Army has presented this legal issue
presuming that she was a federal employee. Alicgly, the Court will aalyze this as though she
were a federal employee.

Contrary to the Army’s position, it is cleanfn Supreme Court and Sixth Circuit precedent
that “the question of administrative exhaustion is nonjurisdictioadmov v. U.S. Bank Nat.
Ass’n 726 F.3d 851, 856 (61@ir. 2013) (analyzing and relying édxrbaugh v. Y & H Corp 546
U.S. 500 (2006)).

As the Sixth Circuit has held,

It is well-established that a party’s exiséion of administrative processes for filing

a claim of discrimination is a condition preesad to filing suit in the district court,

rather than a jurisdictional prerequisiBee Zipes v. Trans World Airlines, €55

U.S. 385, 394 (1982) (holding that the administrative provisions requiring an

employee to pursue a charge of dsination with the EEOC are conditions

precedent to suit subject to waiver, tolling and estopped;also Irwin v. Dep't of

Veterans Affairs 498 U.S. 89, 95 (1990) (extendirfjpesto administrative

requirements for federal employees bringing suits against federal agencies).
Mitchell v. Chapman343 F.3d 811, 819-20 (6th Cir. 2003)xcord Spengler v. Worthington
Cylinders 615 F.3d 481, 489 (6th CR010) (“[I]n light of Arbaugh v. Y & H Corp.546 U.S. 500
(2006), we can no longer conclude that exhaustion is a jurisdictional prerequisite.”).

The Sixth Circuit has outlinethe following administrative process required for federal
employees alleging employment discrimination:

Under 29 C.F.R. 8§ 1614.105(a)(1), federal employees who believe they are the

subject of discrimination are required to consult an agency Equal Employment

Opportunity (EEO) counselor within forty-five calendar days of the alleged

discriminatory event. The employee may tfiensuit in district court within ninety
days of the agency’s final action or aft&0 days from the filing of the initial charge
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with the agencySee42 U.S.C. § 2000e-16(c).
Spurlock v. Postmaster Geh9 F. App’x 338, 339 (6th Cir. 200Bimilarly, the federal regulations
provide the following:
A complainant who has filed an individualraplaint, an agent who has filed a class
complaint or a claimant who has filed aioh for individual relief pursuant to a class
complaint is authorized under title Vthe ADEA and the Rehabilitation Act to file

a civil action in an appropriate United States District Court:

(a) Within 90 days of receipt of the firgction on an individual or class complaint
if no appeal has been filed,;

(b) After 180 days from the date of filing ardividual or class complaint if an
appeal has not been filed and final action has not been taken

(c) Within 90 days of receipt of the Commission's final decision on an appeal; or

(d) After 180 days from the date of filimgp appeal with the Commission if there has
been no final decision by the Commission.

29 C.F.R. § 1614.407 (emphasis added).

Plaintiff complied with these time lines and procedures. She reported the “discriminatory
event” to the EEO counselor within forty-five catiar days of the alleged discriminatory events and
waited well over 180 days to file suit in distradurt. Indeed, almost two and one-half years had
elapsed between the time the Plaintiff filed hé&rahcharge in Decembeaf 2011 and the date she
filed suit in district court in May of 2014. Therens evidence in the record that the Agency had
takenanysteps to resolve her claims within 180 dag@nce the 180 days had passed, the Plaintiff
was no longer required to wait for the adminisbe process. Although she indicated during the
administrative process that she would not pursugpemsatory damages, that does not change the
fact that she complied with the statute.

As explained by a district court in the District of Columbia,



While a complainant may elect to allow an administrative hearing to run its full
course, there is no statute or regwaatirequiring a plaintiff to complete the
administrative hearing process if mdahan 180 days has passed without a final
determination by the agency; to the contrary, the plain language of 42 U.S.C. §
2000e-16(c) and 29 C.F.R. § 1614.40¢ive federal employees the right to sue in
federal district court if an agency fatis take final action omis or her Title VII
complaint with 180 days. This determination is consistent with the purpose of the
180—day provision, which our Circuit has described as follows:

The 180 day provision represents a Congressional determination that

providing prompt access to the courts in discrimination disputes is so

important that the administrative process will be given only a finite

time to deal alone with a given dispute.... Requiring a complainant to

further pursue administrative remedies after fulfilling all the

prerequisites to suit specified by the EEOA, and most importantly,

after 180 days have elapsed without final administrative action,

would frustrate that respons#ilson v. Pena79 F.3d 154, 167 (D.C.

Cir.1996) (quotingGrubbs v. Butz514 F.2d 1323, 1327-28 (D.C.

Cir.1975)).
Augustus v. Locké&99 F. Supp. 2d 65, 71-72 (D.D.C. 2010).

The Plaintiff represents in her response sAlnmy’s motion to dismiss that she withdrew

her claim for compensatory damages at a tineewgds unrepresented by counsel because she was
uncomfortable giving the Army access to her medieabrds. (Docket No. 85 at 3.) As discussed
above, she also represents that, although Mr. Bgarcharged with rape, the prosecution against
him did not result in a rape conviction because she would not allow the prosecutor to access her
medical information.Ifl.) She represents in her brief that the Army sought her entire medical
records “for a variety of impertinent reasons, e.g., to determine if she had any other extramarital
affairs, or whether she ever had an abortionwbether she ever had consensual sex with her
attacker, SFC Egan.ld. at n.2.) The Court is not in a postti to address at this juncture what

evidence the Army requested of the Plaintifttee scope of the information and records the Army

was entitled to during the administrative pess, but it is not difficult to imagingpao seplaintiff’s
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concern about providing medical records in sushuation. In the context of considering whether
a plaintiff can pursue a claim in federal cotivat was not specifically requested in the EEOC
charge, the Sixth Circuit has held thad seEEOC complaints are to be construed liberatyunis

v. Pinnacle Airlines, In¢ 610 F.3d 359, 362 (6th Cir. 2010)he policy of construingro se
complaints liberally supports Plaintiff's argumémt not allowing her to pursue a remedy that she
withdrew when unrepresented in the EEO process would be unduly harsh.

There does not appear to be Sixth Circuit prenethat dictates the outcome of the question
presented in this case—namely whether a plaintiff who timely reports “a discriminatory event,”
waits well over 180 days without resolution of her claims by the Agency, withdrawsdee
request for compensatory damages over two years after filing her initialaintand then
withdraws her entire administrative complaint ptma scheduled administrative hearing in order
to file in district court—has exhausted hemawistrative remedies. The Army has cited no Sixth
Circuit precedent in support of itontention that federal employees must exhaust a request for
compensatory damages before seeking redreSsunt (Docket No. 81 at 12; 94 at 22.), and the
Supreme Court has expressly declined to rule on the quéatest.v. Gibsorb27 U.S. 212, 223
(1999).

The Court concludes that the Plaintiff hab&usted the administrative process required by
federal law and may pursue all her claims,udahg her request for the remedy of compensatory
damages in this case.

V.  Conclusion
For the foregoing reasons, the Court will dehg Army’s Motion to Dismiss or, in the

Alternative, for Summary Judgment. (Docket No. 80.)
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An appropriate order is filed herewith.

TODD J. CAMPBELL
UNITED STATES DISTRICT JUDGE
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