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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

THERESA WAGNER, JENNIFER )
BRAEUNER, THE METROPOLITAN )
NASHVILLE EDUCATION ASSOCIATION, )

THE ANDERSON COUNTY EDUCATION )

ASSOCIATION, and THE TENNESSEE )
EDUCATION ASSOCIATION, )
)
Plaintiffs, ) CaseNo. 3:15-CV-115
) Judge Aleta A. Trauger
V. )
)
WILLIAM HASLAM, et al., )
)
Defendants. )
MEMORANDUM

Pending before the court are two motiondigmiss under Rule 12(b)(6). Defendants
Tennessee Governor William Haslam, Tesse= Commissioner of Education Candace
McQueen, and Members of the Tennessee Board of Education Allison Chancey, Mike Edwards,
Lillian Hartgrove, Cato Johnsto@arolyn Pearre, Lonnie Roberts, B. Fielding Rolston, Teresa
Sloyan, and Wendy Tucker (collectively, the “StBefendants”) have filed a Motion to Dismiss
(Docket No. 31), to which the plaintiffs hafiked a Response in oppgtien (Docket No. 35),
and the State Defendants have filed a Reply kBoNo. 42). Defendamietropolitan Nashville
Board of Public Education (the “MNBPE”) has filed a Motion to Dismiss (Docket No. 40), to
which the plaintiffs have filed a Responsepposition (Docket No. 48), and the MNBPE has

filed a Reply (Docket No. 51). For the reasomdest herein, the motions will be granted and the
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case will dismissed with prejudice as toagdfendants other than the Anderson County Schools
Board of Education (the “ACSBE").

BACKGROUND

The First to the Top Act and the TVAAS

A. The Act

In January 2010, Tennessee enacted the ‘fitste Top Act” (theé’Act”) which, among
other things, changed the way that Tessee public school teachers are evaluat&tis case
involves a challenge under the United States Cotistitto the implementation of that Act at the
state and local levels.

The Act has been amended several timesphetof its basic feates has remained
constant: the Act requires that teachers beuavedl in part based on measures of “student
achievement data,” including (1) “student eslement data” generated by the Tennessee Value-
Added Assessment System (“TVAAS”) or soméher comparable measure of student growth”
and (2) “other measures ofigent achievement.” Tenn. Codan. § 49-1-302(B){)-(iii) (as of

April 15, 2015)°

! In response to the court’s June 3, 2015 Ofbecket No. 55), the ACSBE informed the court
that it was not joining either dlie pending motions (Docket No. 56).

2 Including subsequent amendments, the Astheen codified as Tenn. Code Ann. §§ 49-1-302
et seq.49-1-602et seq. and 49-5-50@t seq.

% The Act has been amended multiple times since it was passed into law in January 2010,

including recent amendmentseafive April 16, 2015. The plaintiffs largely gloss over these

distinctions, and neither parbhas acknowledged the sweeping legjise amendments that went

into effect on April 16, 2015, which have magdiy changed many of the provisions implicated

in this lawsuit. To keep thingdear, unless otherwise noted, tloeid will refer to the Act as it

was in place when the plaintiffs filed this lavitsin February 2015. In some instances, which

the court will note herein, the court will refer t@tAct as it was enacted in January 2010 or as it
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The Act contemplates that these performaneasures must include some form of value
added assessment (“VAA”), which the Act defimss’[a] statistical system for educational
outcome assessment that uses measures of stedenng to enable the estimation of teacher,
school, or district statigal distributions|.]” Id. 8§ 603(a)(1). The Aatequires that the VAA
“will use available and appropriate data as inpatéstimate the “impact” or “effect” that a
teacher, school, or school district has ‘the educational progress of students.’§ 603(a)(2).
The Act also states that any VAA utilizedrteasure the performance of Tennessee teachers,
schools, and school districts must “cover[] thialtoange of topicsavered in the approved
curriculum” and “should have [&krong relationship tthe core curriculum for the applicable

standard grade level and subjedi’ § 603(c)’

was amended on April 16, 2015 by the Tennessee Teacher Evaluation Enhancement Act and
other enacted billsSeeTN LEGIS 182 (H.B. 832) (appred Apr. 16, 2015); TN LEGIS 158

(H.B. 108) (approved Apr. 16, 2015); and TN LIBG04 (S.B. 341) (approved Apr. 24, 2015).

In general, all references to the Act will citdyto a section or subsection within Chapter 1 of
Title 49 of the Tennessee Code Annotated (“8 @02for example) without repetitively citing

that chapter and title.

* In scholarly literature incorpored by reference into the Complaint, a “VAA” is also referred to
as a “value-added metric,” or “WAM.'SeeAmerican Statistical Association Statement on Using
Value-Added Models for Educational Assessi{@&mpr. 8, 2014) (refemeced in T 28 of the
Complaint),available athttp://www.amstat.org/policy/pdfs/ASA_VAM _Statement.ldist
accessed June 12, 2015). As the American Staligtgsociation explains in this statement:

Many states and school dists have adopted Valukdded Models (VAMS) as

part of educational accountability systenTe goal of these models, which are

also referred to as Value-Added Assessment (VAA) Models, is to estimate effects
of individual teachers or schools ondént achievement while accounting for
differences in student background. VABI® increasingly promoted or mandated
as a component in high-stakes demisi such as determining compensation,
evaluating and ranking teackehiring or dismissing teachers, awarding tenure,

and closing schools.



The Act created a fifteen-person “teacher eaibn advisory committee” (the “TEAC”).
Id. 8 302(d)(1). By statute, the TEAC is composed of a diverse group of people, including the
Tennessee Commissioner of Education, the exexdtrector of the State Board of Education
(the “State Board”), the chairpersons of frennessee Senate and House of Representatives
education committees, one K-12 public school teaalppointed by the speaker of the Senate,
one K-12 teacher appointed by the speakereHbuse, and nine members appointed by the
Governor, including three publiclsool teachers, two public schqmiincipals, one director of a
school district, and three mmbers representing “otheageholders™ interestsld. The
membership of this committee must “appropriatelfect the racial and geographic diversity” of
Tennessee, and at least one member of the comennitist be a parent of a currently enrolled

public school studentld.

... VAMs attempt to predict the “wa” a teacher would add to student
achievement growth, as measured bydéadized test scores, if each teacher
taught comparable students under the same conditions. VAM results are often
regarded as more objective or authainite than other types of information
because they are based on studentooms, use quantitative complex models,
and rely on standard test scores eochmon procedures for all teachers or
schools. . . .

Value-added models typically use a foofirregression model predicting student
scores or growth on standardized tésim background variables (including prior
test scores), with terms in the model ioe teachers who have taught the student.
The model coefficients for the teachers ased to calculate their VAM scores.

In related models known as “growth modedsegression model is fit to predict
students’ current test scoreem previous tests scores. A percentile is calculated
for each student from the model, relating or her growth to the growth of other
students with similar previous tesbses. The median or average of the
percentiles of a teacher’s students enthised to calculate the teacher's VAM
score.

Id. at pp. 1 and 3.



The TEAC was (and remains) responsibledeveloping and recommending to the State
Board “guidelines and criteria for the anhaaaluation” of Tennessee’s teachers.

Id. 8302(d)(2)(A). As set forth in § 302(d)(2)(B)(ithe Tennessee legjature contemplated
that the TVAAS would constituten appropriate form of tedent achievement data” for
evaluating teachers, provided that it met the criteria set forth in 8 6@8Aditalso provides that
the “other measures of student achievementtrimclude “measures developed by the [TEAC]
and adopted by the [State Board],” which “shalMeefied by the department of education to
ensure that the evaluations correspond tghteaching assignment of each individual
teacher . .. ."ld. § 302(d)(2)(B)(iii).

The Act contains specific provsis relating to the use of tewy data that form the basis
for the VAA of each teacher’s performancescfon 606 requires that “data from the Tennessee
comprehensive assessment program (TCAP) tests, or their future replacements,” be used to
evaluate “teacher effects oretbducational progress of studewithin school districts for
grades three tbugh eight (3-8).”1d. § 606(a). Section 608 requirtst “[tjhe development of
subject matter tests will be inited to measure performancehigh school students in subjects
designated by the state board of educatr@hraviewed by the education committee of the
senate and the education committee of the housspogsentatives.” These tests “must cover the
complete range of topics covered within ths &f state approved tédoks and instructional
materials for that subject.ld. “As soon as valid tests halseen developed, the testing of
students will be initiated to provide for valadded assessment[,]” which must be conducted
annually. 1d.

The Act also states that tests in additisubjects should be indtied in the future:

“Value added assessment may be initiatestier subjects designég the state board of
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education and reviewed by the education commdtdke senate and the education committee of
the house of representativesath times as valid tests da@ developed that effectively
measure performance in such subjectd.”

In other words, the Act required that teach®r®valuated in substial part based on a
value-added assessment (the TVAAS, if impletaérin time), created a special committee to
develop teacher evaluation standards for re@ad approval by the S&aBoard, and envisioned
that additional value-added assessments woadinue to be developed and implemented over
time, with input from the TEAC (which includésgislative and execwie appointees and the
Commissioner of Education herself), the Stataflpand the relevant legislative committees of
both branches of thEennessee legislature.

B. The TVAAS, Individual Scores, and School-Wide Scores

According to the plaintiffs’ Complaint, the TVAAS is a statistical model owned by a
private, for-profit company that has not dis®d its precise methodologyo the plaintiffs’
knowledge, the TVAAS utilizes stedts’ performance on past standardized tests to project how
those students will perform on a subsequetandardized test. The TVAAS methodology
compares the students’ actual performanca mtent standardized test to the students’
predicted performance. Thefdrential relative to expedians for that group of students
(better, worse, or the same) is attributed in séashion to the teacher’s impact on that student.
The TVAAS generates a teacher evaluation scora ft to 5, where a “5” purports to indicate
that the teacher performed “si§joantly above expectations” amd‘1” purports to indicate that
the teacher performed “significantly below expgicins.” Under the terms of the Act, the
TVAAS score is supposed to reflect “[tjhe impaditth teacher . . . has on the progress, or lack

of progress, in educational attainmentearhing of a student . .” § 603(a)(2).
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The TVAAS relies on testing datalating to just a subset the subjects offered in
Tennessee public schools. For students in gradzdhe TVAAS incorporates data from the
Tennessee Comprehensive Assessment Program (the “TCAP”), which tests only mathematics,
reading/language arts,cal studies, and sciencéeFor students in grades 9-12, the TVAAS
relies upon certain state-approved high schoolarmburse (‘EOC”) examinations, which test
only Algebra | and Il, English 1, Il, and tIBiology |; Chemistry; and U.S. Histofy The court
will refer to the particular subgts incorporated into the/RAS (via the TCAP or the EOC
examinations) as “tested subjects.” The court neiér to teachers of éise subjects as “teachers
of tested subjects.”

As alleged in the Complaint, many (perhapsre than half) of Tennessee’s public school
educators teach courses that are not among thdisgedijects incorporated into the TVAAS at
any grade level. These subjects include, anmthers, physical educan, Spanish, art, world
history, physics, computer technology, agitiexe, finance, information technology, and
hospitality and tourism, to name a féwThe court will refer to these subjects collectively as
“non-tested subjects” and will refer to teachefrthese subjects as “teachers of non-tested

subjects.”

> As stated in the previous siect of this opinion, § 606 appedrsrequire the use of the TCAP
for teachers of students in grades 3-8.

® For students in grades K-2, dists can also elect for the TVARto incorporate data from a
K-2 assessment. The plaintiffs’ Complaintahe parties’ briefs do not indicate how K-2
teachers are evaluated when the K-2 assessment is not utilized.

" A publicly available list of Tennessee puldichool course offengs can be found at
http://tn.gov/education/standardtdst visited June 12, 2015).
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The plaintiffs allege that hTVAAS can generate two types of scores. The first is an
individual score, which measures how the stusl®ef a teacher of a tested subject have
performed on standardized exams that test -aat e part — that teacher’s coursework. As the
court understands it, the individual score @ary teacher, depending on the mix of students
taught by that teacher.

The second type of TVAAS score is a schaade composite score. That school-wide
score measures how, relative to expectatialhsf the students atschool performed on the
standardized tests that are incorporatedtimol VAAS estimate (either the TCAP or the EOC
examinations, depending on the grade levéhe school-wide TVAAS score is therefore an
aggregated, unitary score tliktes not vary by teacher.

C. The Plaintiffs’ Criticisms of VAAs and the TVAAS

The plaintiffs allege that, asgeneral matter, VAAs are severely flawed assessment tools
for evaluating an individual teacher’s perfornea. They allege that VAASs fail to control
adequately for various factors ods the control of an individuakacher that can impact test
scores, including out-of-schofalctors (such as parentaipgport for learning, poverty, and
English learner status) and schoati/factors (such as class sigestructional time, and school
resources). The plaintiffs alpmint out that VAAs are the sudgt of scholarly criticism. For
example: (1) in October 2009 (shortly before #kct was passed), the National Academy of
Sciences urged that VAAs should mday a “significant” role irfhigh-stakes teacher evaluation
systems;” (2) in August 2010, shigrafter the Act was passeahe study concluded that only
4% to 16% of variation in aaeher’s value-added ranking couldfdredicted from that teacher’s

rating the previous year; and (3) in April 201&dofour years after the Act was passed), the



American Statistical Associah issued a statement theting VAAS to measure teacher
performance “can have unintended camgences that reduce quality.”

The plaintiffs allege that the TVAAS, likal VAAs, suffers from these infirmities with
respect to teachers ofted subjects who receive an indiwal score. With respect to the
TVAAS itself, the plaintiffs alsallege that each raw TVAAS @@ has a high margin of error
that spans multiple number ratings. For example, within a reasonable confidence interval, a raw
“3” score might actually reflect a “2” or a “4” levef performance. In light of this variability,
the plaintiffs allege that it is problemnato report the sceras a single number.

Although the plaintiffs sevelgcriticize using the TVAASo measure the performance
of teachers of tested subjects, they do not aasmrhstitutional challenge the use of individual
TVAAS scores for that purpose. Instead, they challenge the constitutionality of the State
Board’s policy (described herein) thethool-wideTVAAS scores must be used to evaluate the
performance of teachers wbn-testedubjects As to those teachers, tpiaintiffs allege that the
TVAAS school-wide composite score providesmeasure of individual teacher performance
whatsoever. With respect to those teachbesTVAAS school-wide score incorporates both (1)
the performance of students that the teadigknot actually teach (because each teacher
presumably does not teach every studenteastinool) and (2) the germance of all the
school’s students on subjects that the teacher does not teach. For example, if an excellent high
school art teacher teaches 200 of a school’'s $0@fents in school year X, the TVAAS school-
wide composite for school year X would be baseldrge part on students not instructed by that
teacheri(e, 200 students taught by thteacher and 800 students teight by that teacher) and
entirely on all studentperformance on subjects other tHaigh school art. Moreover, in a

jurisdiction utilizing the school-wide TVAAS scoes a component of non-tested subject teacher
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evaluations, the excellent agigicher would receive the same TVAAS performance rating as an
ineffective computer technology teacher at the same school.

The plaintiffs allege that the TVAAS is ndésigned to measure the performance of
teachers on non-tested subjects. They alllegethe school-wide TVAAS score assigns a
number rating to teachers of non-tested subjectsshairelated to the work that the teacher is
licensed and required to teachinally, they allege that the TVAAS school-wide composite
score therefore bears no relationship whatsoevéite quality of instruction provided by a
teacher of a non-tested subject.

D. The Act's Percentage Requirements

Since its inception, the Act has requitbdt a VAA comprise some measure of a
teacher’s performance evaluation.

At the time it was passed — and ultimateffective for the 2011-12 and 2012-13 school
years — the Act required that the TEAC develon the State Board approve, criteria for the
evaluation of teachers based 50% on “student achievement &&te§"302(d)(2)(A) and
302(d)(3) (as enacted Jan. 16, 2016t{isg that implementation woulak effective no later than
the 2011-12 academic year). Of this 50%,Akeinitially requiredthat (1) 35% of the
evaluation criteria “be student achievement ¢haised on student growtlata as represented by
the [TVAAS] . . . or some other comparable measof student growth, if no such TVAAS data
is available,” and (2) 15% of the evaluatioitamia be “based on other measures of student
achievement data selected from a list of smelasures developed byetfTEAC] and adopted by
the board.”1d. § 302(d)(2)(A)(i)-(ii) (as enacted Jal6, 2010). As to the latter student
achievement component, the Act indicated thaetlauator and evaluatédacher should try to

agree on a selection from thaistl of “other” options, but thathe evaluator’s choice would
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prevail, should they disagred&d. 8 302(d)(2)(A)(ii)(as enacted Jan. 16, 2010). The Act did not
specify what information should comprise thmegning 50% of the evaluation, other than to
indicate that it shoultbe based on teacher-specific observational ddtég 302(d)(2)(B) (as
enacted Jan. 16, 2010).

Among other amendments to the Act, efifee April 11, 2013, the legislature amended
the section relating to the evaluation critgg@centages for student achievement da@e2013
Tenn. Laws Pub. Ch. 105, TN LEGIS 105 (H.B.18)13) — and those changes remained in
effect through April 15, 2015. In most relevaatrt, the legislaturenhanged the evaluation
percentages for “teachers without access to indiVidiata representative sfudent growth[.]”

Id. § 302(d)(2)(B)(vi) (as amended through April 15, 20%5for those teachers, only 40% of
the evaluation (rather than 50%)ciemprised of “student achieventalata,” including just 25%
(rather than 35%) “based on statigrowth data as represented by the TVAAS or some other
comparable measure if no such TVAAS data is availaldte.”"Furthermore, as to the remaining
15% (based on “other measures of student gement selected from a list” of measures
developed by the TEAC and approved by thaidd the Act was amended to allow the
evaluated teacher’s selectitmprevail over the evaluatarchoice, in the event of a
disagreement.

In other words, effective for the 2013-14 schypedr, the legislature made two changes
that impacted the evaluations of teacherfiouit access to individualizesiudent performance
data. First, it acknowledged that data fromifeA developed in compliance with § 302(d) might

not reflect individualized data for certain teachers, with regpeghom it accordingly reduced

® This provision was added as § 302(d)(2)(A)(vi)het time. Under subsequent amendments to
the Act, it was relabeled as § 302(d)(2)(B)(vi).
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by 10% (from 35% to 25% for one component, awdf50% to 40% overall) the portion of the
evaluation that would be based on the VAA (effectively, the TVAAS). Furthermore, as to the
remaining 15% of the student achievement conemt of each teacherwaluation, it gave
teachers, rather than evaluators, the powehtmse alternative metrics from a list of approved
student achievement measures.

Both before and after this amendment, Sit@te Board has required that teachers be
assigned an overall performance rating of b,tvhere a “1” indicates that the teacher
performed “significantly belowxpectations” and a “5” indicasethat the teacher performed
“significantly above expectations.”The overall performance rag incorporates (1) a teacher's
performance rating based on observational da}a {@acher’s performance rating based on the
TVAAS score, and, in some cases, (3) a perfoceaating based on sorfegher measure” of
student growth other than TVAAS, with separate weight asctiedch factorif., 50%
observational, 25% TVAAS individu or school-wide score, ariid% based on one of the “other
measures” other than the TVAAS).

E. Use of Numerical Performance Evaluations

Since its inception, the Act has statedtitihe teacher euvadtions “shall be factorin
employment decisions, including, but notassarily limited to, promotion, retention,
termination, compensation, and the attainment of tenure stdtu$”302(d)(2)(A). However,
the Act does not state how much weighbtuld be assigned to this “factor.”

F. Upcoming and Proposed Changes to the Act

® Perhaps to align the TVAAS scores witke fiennessee numerical rating system, the TVAAS
also rates teachers on aadkel 1 to 5 scale.
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Although not mentioned by the parties here,liglhpavailable records indicate that the
Tennessee legislature recently aneshthe Act and may be consiagy additional changes to it.
On April 16, 2015, Governor Haslam signetbifaw the Tennessee Teaching Evaluation
Enhancement Act (the “TEEA”), which rkes significant changes to the AGeeTN LEGIS
158 (H.B. 108). Among other changes, it (1) nfiedi8§ 302(d)(2)(A) to indicate that school
districts are not required toeistudent achievement data based on state assessments as the sole
factor in employment decisions; (2) for teacheith accesdo individualized student growth
data, it re-phases the weigtsigned to certain compongif the VAA for school years 2015-
16, 2016-17, and 2017-18; and (3) for teacketisout accesso individualized student growth
data, a TVAAS score or “some othemgoarable measure” may only compri€¥so of a
teacher’s evaluation for &2015-16 school year and odl§% of that teacher’s evaluation
thereafter.See alsd@'N LEGIS 182 (approved Apr. 16, 2015) (amendimger alia, 8 608).

Other amendments have been proposedaant months, some of which would make
even more sweeping changes, if enaéted.

[l The State Board Policy Implementing the Act

Tennessee law authorizes the existenceSibte Board of Edutian and entrusts it

within certain responsilities, including the responsibilities sdorth in the Act. See§ 301et

19'See, e.g2015 TN. S.B. 802 (Feb. 12, 2015) (proposimgdd a provision eliminating the use
of a numerical system to evaluate teachmer arincipal performance in favor categories for
“exceeds expectations,” “meets expectatioasd “below expectations.”); 2015 TN H.B. 1130
(Feb. 12, 2015) (proposing sweeping changesg¢a@omposition of the TEAC to includater
alia, a member of the Tennessee Education Association and a member of the Tennessee
Principals Association, and proposing a matata on the use of TVAAS for purposes of
principal and teacher evaluations until the newly composed TEAC develops new teacher
performance evaluation criteria).
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seq. By statute, the State Board is composkd diverse group of nine members appointed by
the Governor and confirmed by the Tennessemate and House of Representativese

8§ 301(a)(1)-(3). The appointees must include one public high school studeex, affieio
member, at least one appointed member from efflennessee’s congressional districts, one
member of a minority race, kgast three members from each of the majority and minority
political parties, and one K-12 public school teacler§ 301(a)(1). No appointed board
member can be an elected official or emplogkthe federal, stat@r a local governmentld.

8 301(a)(4). Subject to somealifications not relevant herboard members generally serve
staggered five-year term&d. § 301(a)(2). The State Board’s meetings, which must occur at
least quarterly at the state capital, must be naadédable (both live and in archived form) for
public viewing on the internet88 301(d)(1) and (d)(4).

Among many responsibilities, élState Board must set policies for evaluating individual
teachers and for evaluating individual student progress and achievement. § 302(a)(2)(C). The
State Board also must adoptipa@s for evaluating teacherisl (8 302(a)(5)(A)(ii)) and policies
relating to teacher compensatiat. € 302(a)(5)(B))-* As mentioned in the previous section,
the Act requires the Board to consider maogendations from thEEAC and to adopt new
teacher evaluation standards premisegiiri on the TVAAS or another VAA toal. 8§
302(d)(2)(A), and the Act requires the State Bdardesignate VAAs to measure “other subjects
... at such times as valid tests can be dpezl that effectively measure performance in such

subjects.”Id. § 608.

" The Board has also created rules governamong other things, teacher evaluatid®se

Rules of the State Board Bfiucation, Ch. 0520-02-01 (lasviged May 2012), available at
http://state.tn.us/sos/rules/0520/0520-02/0520-02-01.2012053@apdaccessed June 12, 2015).
The rules appear to bestinct from the policies.
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At some point following the Act’s passa@nd effective for the 2011-12 school year),
the State Board received recommendatioosifthe TEAC and adopted a new “Teacher and
Principal Evaluation Policy.”SeeTennessee State Board of Education Policy 5.201 (the “State
Board Policy”)*? In this case, the plaintiffs’ Complaint attaches one intermediate post-Act
iteration of that policy. However, publicly alable versions of the policy reflect earlier
versions that post-date the Act and additiav@ssions through January 30, 2015 — just one week
before the plaintiffs filed this lawsuit. The earliest publicly avaitde post-Act version of the

policy that the court has located was redis®vember 4, 2011, and stated as follows:

12 Although not referenced by the parties hereJiplybavailable agendas released by the State
Board reflect that, in multiple board mewgs, the Board’s agenda indeed included the
consideration of recommendations from the TEM@ respect to the initial teacher evaluation
policy and with respect to subsequamendments to that policgee, e.g.Agenda for January

28, 2011 State Board Meeting, Item IV.F (concerrapgroval of implementig rules in light of

the Act and TEAC recommendationayailable at
http://www.tn.gov/sbe/2011Januarypdfs/IV%20F%20Evaluation%20&%20Grievance%20Rules
%20Cover%20Sheet%20&%20Attachment.fldbt accessed June 12, 2015); Agenda for April
15, 2011 State Board Meeting, Item IV.M (concegapproval of educator evaluation policy),
available at
http://www.tn.gov/sbe/2011Aprilpdfs/IV%20C208Teacher%20and%20Principal%20Evaluation
%?20Policy.pdf(last accessed June 12, 2015); Agdiod#®ugust 5, 2011 State Board Meeting,
Agenda Item IIl.M (concerning amendments to teacher evaluation avbs)able at
http://state.tn.us/sbe/2011Augustpdfs/111%20M%20Educator%20Evaluation%20Policy%20&%2
ORule%20-%20Non%20Public%20Schools.fldét accessed June 12, 2015); Agenda for
November 4, 2011 State Board Meeting, AgendmltV.G (concerning amendments to teacher
evaluation policy in response to “widespread fettlirom directors, principals, and teachers
throughout the state”gvailable at

http://state.tn.us/sbe/2011Novemberpdfs/ROG %20Teacher%20&%20Principal%20Evaluatio
n%20Policy.pdfllast accessed June 10, 2015).

3 The court has identified publicly available verss of the policy thgturport to have been
revised on November 4, 2011 (the earliest postréwision located by the court), June 22, 2012,
August 13, 2012, April 19, 2013, October 25, 2013 (thsiga attached to the Complaint), and
January 30, 2015 (the most recestision located by the court).
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Purpose: “The primary purpose of annual teacher and principal
evaluations is to identify and supporstruction that will lead to high
levels of student achievement.”

Use: “Evaluations will be used toform human capital decisions,
including, but not limited to[,]ndividual and group professional
development plans, hiring, assessment, and promotion, tenure and
dismissal, and compensation.”

50%/50% Split: In compliance with thileen-existing statutory percentage
requirements, the policy indicated % of each teacher’s evaluation
would be comprised of student acleevent data, including 35% based on
“student growth measures” and 1®#sed on other measures of student
achievement, and that the remains@o would be based on a “qualitative
appraisal instrument.”

The 35% “Student Growth Componenor the 35% individual student
growth measure, the policy statedttthe student growth measure would
be the TVAAS for teachers witindividual value-added scores. The
policy stated that, for “schers, librarians, courlses and other groups of
educators who do not have indivilU& AAS scores,” school districts

“will choose from a list of options that have been shown capable of
measuring student growth” and tlingtve been approved by the Tennessee
Department of Education before each school year. The policy stated that
the State Board would “continually mitor and revise the list of options
under this category based on increasing availability of high-quality
measures of performance,” and that it “will work to develop valid and
reliable student growth measures tloose areas that awt currently have
them.” However, “in lieu of the auability of growth measures for alll
educators without individual TVAAS scoresshool-level value-added
scores will be the standard studgmbwth measure while other growth
measures are in developmén{emphasis added). Although the policy
recited that evaluators would choosenfra list of alternative metrics for
certain non-tested subjects, thdipodid not actually include any
alternative metrics. Thus, basedtba face of the policy, teachers of non-
tested subjects necessarily received a school-wide TVAAS composite
score that constituted 25% of their evaluation.

15% Student Growth Component: Foe 15% individual student growth
measure premised on “other measures of student achievement,” the policy
provided a list of nine different mr&cs from which evaluators and the
evaluated teachers could choase|uding the school-wide TVAAS
composite and various other datarjiei For example, a “computer
technology” teacher or a “world langges teacher” could be evaluated
based on TCAP results, the school-&itVAAS score, the SAT or ACT
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“suite of assessments,” “National/State ‘off-the-shelf’ assessments based

on criteria developed by theDDE,” the AP/IB/NIC suites of

assessment,” post-secondary matriculation and placement rates, students’

success in advanced coursework9ibr-grade retention and promotion

rates-*
The State Board appears to have revisegtilicy on June 22, 2012, August 13, 2012, and April
19, 2013 without changing the basic featuredasét in the November 4, 2011 version, except
(in relevant part) to tinker wittome of the available optiofw the 15% “other measures of
student achievement” optidn.

At some point after April 19, 2013 (and consmteith the Act’s intial directives over
three years earlier), the State Board finally approved three additional alternative metrics for
certain teachers of non-tested subjects and amended Policy 5.201 accdfdiniglgast as of
the October 25, 2013 revision tolieg 5.201, the State Board revisthe policy to include three
alternative options to the TVAAS as to non-gessubjects, including a K-2 assessment, a “Fine
Arts Portfolio Model,” and a “World Languag@®rtfolio Model.” The policy also included
further revisions to the list of “other measurgsat would account for 15% of each teacher’s

evaluation. Although the plaintifido not raise the issue, it appetirat this version of the policy

failed to reflect at least two aspects of therwvagaing April 2013 statutory amendments to the

Yhttp://www.tn.gov/sbe/Policies/201%20Teacher%20and%20Pipai%20Evaluation%20Poli
cy%20-%20Update%202011.paevised November 4, 2011) (last accessed June 12, 2015).

15 Seehttp://www.tn.gov/sbe/Polieis/5.201_Teacher and_PrirslipEvaluation%20Policy. piif
(revised June 22, 2012) (last accessed June 12, 2015);
http://www.tn.gov/sbe/Policies/5.201 Teacher amthdpal Evaluation Blicy Revised 9-28-
2012.pdf(revised August 13, 2012)M8t accessed June 12, 2015);
http://www.state.tn.us/sbe/Rdks/5.201 Teacher _and_ Principavakiation Policy revised 4-
19-2013.pdf(revised April 19, 2013) &@ist accessed June 12, 2013).

16 SeeComplaint, Ex. A (Policy 5.20%evised October 25, 2013).

17



Act: first, the policy did not reflect the anmsment reducing the “student achievement data”
component from 50% to 40% for teachers without access to individualizedeeRolicy
5.201(1)(a)); second, it failed to reflect dmmendment permitting teachers (rather than
evaluators) to choose the 15% “other measures” megaPQlicy 5.201(1)(b)(1)).

The most current version of the policy purpda$iave been revised as of January 30,
2015, and it appears to be effectivethe 2014-15 school year forwar8ee

http://www.tn.gov/sbe/Policies/5.201_Teach®iPrincipalEvaluationPolicy 1-30-2015.pdist

accessed June 12, 2015). In this version optiiey, the State Board has approved a fourth
alternative to the TVAAS: a Physical Education Student Growth Model. As to teachers of non-
tested subjects who are not covered by thedddritional alternatives, the policy continues to
require that those teachers be evaluatedart based on the school-wide TVAAS composite
score. Belatedly reflecting one of the April 20&8nges to the Act, the policy also indicates

that, where there is a disagreement between hdeaad the evaluator abouhat metric to use

for the 15% “other measure of student achievaineomponent, the teacher gets to choose.
Again, however, the policy continues to faildoknowledge that, for teachers without access to
individualized growth data, opl40% of their evaluation — n&0% — may be based on student
achievement data.

. District-Level Policies Implementing the Act and Policy 5.201

The Complaint alleges that districts havieetaa variety of approaches to implementing
the Act and the State Board Policy 5.201haligh one feature remaiconstant: in every
district, at least some teachefsnon-tested subjects are avatied based on school-wide TVAAS
data. The Complaint contains both general stdewallegations and alletians specific to the

MNBPE, which oversees the Nashville Distrihd the ACSBE, which oversees the Anderson
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District. Both districs utilize separate policies to ingphent the Act and State Board Policy
5.201, which are attached to the Coanmt and which the court willefer to as to the Nashville
Policy and the Anderson Policy.

According to the Complaint, school distrittave adopted different approaches as they
relate to teachers of non-tested subjects. Sbstects have maximized the use of TVAAS data
to evaluate teachers of non-tested subjéotghe 2011-12 and 2012-2013 school years, those
districts based 50% of each teacher’s ewalnaon the school-wide TVAAS score and 50% on
personal observation; and for the 2013-2014 scheat, they based 40% of the evaluation on
the TVAAS score (the maximum allowable)da60% on personal observation. The plaintiffs
allege that some of those dlists, including the Nashville Distt through the Nashville Policy,
have continued to utilize the TVAAS school-wide compo®tardlessof whether an
individualized alternative to the TVAAS &&een made available under Policy 5.201. By
contrast, on the opposite extrera#her districts may have minimed (at least to some degree)
the use of the TVAAS scores to evaluate teachienen-tested subjectd hose districts utilize
the TVAAS school-wide score only where an altex@aimetric is not available and, even then,
only granting it the mimhum weight allowable under Poli&201 and the Act (namely, 35% of
the evaluation for the 2011-12 and 2012-13 sclkieats and 25% of thevaluation for the 2013-
14 school year forward). The optva point is that, in school distts across the state, including
the Nashville District under the NashvillellRg and the Anderson Distt under the Anderson
Policy, school-wide TVAAS composite scoresamnoount for at leas25% of many teachers’
individual performance evaluations.

More broadly, the plaintiffs allege tht) for the 2011-12 and 2012-13 school years,

more than half of Tennessee’s teachers vedea performance evaluation based between 35%
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and 50% on school-wide TVAAS s@&s, and (2) for the 2013-14 school year, more than half of
Tennessee’s teachers received a performaraiaation based between 25% and 40% on school-
wide TVAAS scores. The plaintiffs also ajkethat, even where alternative performance
measures are available for the “student acinierg” component (such as the K-2 Assessment or
the World Languages Assessment), few school disthave utilized th@salternative methods
instead of the school-wide TVAAS composite. Thaimiffs allege that the same holds true for
the 15% “other achievement” component, which often consists of a school-wide TVAAS score.
Many teachers are therefore being evaluated basedbstantial part, otine test scores of

students that they did not teach anduibjects that they do not instruct.

V. Conseqguences of the Performance Rating

The Complaint alleges that a teacher’s ev@unaating can have negative consequences
for a teacher’s compensation and other conditions of employment.

Teachers who receive a “1” or a “2” ratintay be suspended for “inefficiencySee
Tenn. Code Ann. 8§88 49-5-501(6) and 49-5-511(a){®achers who ha\edtained tenure after
July 1, 2011 can be returned to probationarystdttheir performance rating in two consecutive
years is a “2” or “1” — thereby causing thenldse protection from discharge, absent cause.

Id. 8 49-5-504(e)-(f). Furthermeyin fourteen of Tennesseashool districts, teachers are

17 As the court understands current State Board ydlids last point canrie- or at least should

not — be valid for the 2014-15 year forward for mahgopt all, teachers afion-tested subjects.
Under the current policy, the evatad entity (the teacher) has the right to choose what metric to
use for this 15% component. The TVAAS schodadigvscore is just one of multiple options
available under Policy 5.201. Thereforegadher evaluation that includes a 15% “other
measures” component consisting of the TVAABai-wide score must reflect that teacher’s
choiceto utilize the TVAAS school-wie score, rather than onetbe other options (such as the
school’s graduation rate rating).
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eligible to receive a performance bonus urtdie Teacher Incentive Fund Grant (“TIF”)
program, provided that they meesilict-specific eligibility criteria A teacher’s eligibility for a
TIF grant can be negatively impacted by a performance rating that may include a TVAAS
measure of performance.

V. The Plaintiffs and the Defendants

The plaintiffs in this case include two indlual teachers (Theresa Wagner and Jennifer
Brauener), the Metropolitan Nashville Eddion Association (“MNEA”) (a voluntary
association of Nashvillarea teachers and other professd®nahe Anderson County Education
Association (“ACEA”) (the Anderson Countyjeivalent to the MNEA), and the Tennessee
Education Association (“TEA”) (a statewigeofessional employeestganization under Tenn.
Code Ann. 8§ 49-5-602(9)). For purposes of tleant motions, the cowtill assume that the
plaintiffs collectively cover the interests alf potential teachers impacted by the laws and
policies at issue. The defendants are Tesee Governor Bill Haslam, Tennessee Commissioner
of Education Candace McQueen, nine individuaho compose the S¢aBoard, the MNPBE,
and the ACSBE.

VI. The Individual Plaintiffs’ Allegations

The two individual plaintiffs allege sympatiefacts that, if truedemonstrate how the
use of school-wide TVAAS scores can have sagiy unfair results for teachers of non-tested
subjects.

1. Theresa Wagner

Plaintiff Theresa Wagner teaches physicalcation to grades 5-8 at Gra-Mar Middle
Prep in Nashville, Tennessee. She has tgpigysical education f26 years, including

seventeen years of teaching witkine Nashville District and elew years of teaching at Gra-Mar
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Middle Prep. She serves as the school’'s Hgdldkmam Coordinator (fowhich she received a
“Healthy Schools Champion” award in 2013-14), sheesas the Lead Teacher for the Teacher
Incentive Fund, she manages the school’s website, and she previously served on the district’s
Strategic Compensation Committeghe consistently receives toge performance reviews and
is well-regarded by her colleagues and the scbomwmimunity. She is licensed to teach Physical
Education for grades K-12 and has completarsework for teaching Adapted Physical
Education to students with disabilities.

The state-mandated curriculum that Ms. Wagnast teach is unrafed to the subject
matter areas covered by the TVAAS. Ms. Wagnast teach specific motor skills such as
running, dribbling, and balance skills, undenstag and applying offensive and defensive
strategies in activities such as baskethatl tennis, and understanding the importance of
maintaining physical activity.

For the 2011-12 and 2012-13 years, Ms. Wageegived overall peofmance ratings of
“5” in both years, based on both (a) her otaaBon results, and (lihe school-level TVAAS
estimate of “5” in both years. During thesasg she received the maximum TIF performance
bonus each year ($2000 and $1000, respectivelgyvever, in the 2013-14 school year, the
school-wide TVAAS estimate dropped from “5” to “1.” Because the MNBE utilized the
TVAAS estimate for 40% of Ms. Wagnerewvaluation for the 20134 school year, this
precipitous drop in the TVAA8stimate dragged Ms. Wagnedserall performance rating down
along with it: although her observation result®aged high (presumably in line with her
previous “5” ratings), her overall perform@mnrating dropped to a “3.” This rendered her
ineligible for a TIF performance bonus and gddly hurt Ms. Wagner’s paitation, lowered her

morale, and caused her emotional distress. The school-wide TVAAS score of “1” for that year
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reflected student performance exclusively on statided testing of subgts other than physical
education and included the performance (in tlatker subjects) of studes that Ms. Wagner did
not teach at all that year.

2. Jennifer Braeuner

Plaintiff Jennifer Braeuner teaches Visuatsdio students in gdes 6-8, including one
special education class, atfke Middle School in Norris, Tennessee, which is part of the
Anderson District. She has taught there ferysiars. She has a Master’s Degree in Art
Education and she is licensed to teach Vigutd in grades K-12. She sponsors the school art
club, runs a weekly school-widegign contest to engage studentart outside the classroom,
serves as a track and field coach and a sutesttember of her School Leadership Team, and
previously served as a menfor graduating high school studen Her students’ artwork has
received public recognition, including one stoti@hose artwork was selected for a special
exhibition at the Knoxville Museum of Art arahother student whosetaork won a district-
wide poster contest. She has consisteettgived positive performance reviews based on actual
observations of her teaching. She is recognigecblleagues and the school community as an
effective teacher.

The middle school art curriculum that Ms.a@Bener is required to teach includes the
understanding and use of different art media and the understandingtdrttents of art and
design. The TCAP examination (applicable t® ginade levels that MBrauener teaches), do
not test the standards that shécensed, employed, and requitedeach. For example, the
TCAP Sixth Grade reading examination teststifie correct use of nouns, verbs, adjectives,

prepositional phrases, synonyms, and antonyms and the selection of appropriate thesis
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statements, supporting statements, and conclustingences for a writing sample, as well as
other aspects of the require®-grade English curriculum.

For the 2011-12, 2012-13, and 2013-14 sclyeals, Ms. Braeuner’s performance
evaluation was based in part on Norris Middl@é@&x's schoolwide composite score, which was
based entirely on standardized testing in subjeetsdid not include the sual arts and based in
part on the performance of studeat Norris Middle whom shedlnot teach. She expects that
the situation will be the same for the 2014sthool year. For the school years 2011-12 and
2012-13, she received an overall “5” perfonoa rating because of high marks on personal
observation results and because the schabbhBVAAS school-wide estimate of “5.”
However, for the 2013-14 school year, the schvade composite rating fell to “1,” thereby
dragging her overall performance rating dowthwit: although her observational performance
rating remained high, she received an overdlrdBing. Because of this drop in her overall
performance rating, she became ineligible forstderation for tenure (at least for the time
being), suffered harm to her professional tapian, and experienced diminished morale and
emotional distress.

The TEA, MNEA, and ACEA allege thatdit represent many teachers with similar
histories.

VII. The Plaintiffs’ Constitutional Challenges

In the Complaint, the plaintiffs cHahge the constitutionai of Policy 5.201, the
Nashville Policy, and the Anderson Policy. Thégge that, both facially and as applied, all
three policies violate the Due Process Clausdlam@qual Protection Clause of the Fourteenth
Amendment to the United States Constitutiortheextent that they require teachers of non-

tested subjects to be evaluhtesing school-wid TVAAS scores.
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The plaintiffs claim that they are challengimigly the policies, not the Act itself. They
claim it is arbitrary, capricious, and irrationalremjuire that teachers “l@valuated substantially
on the basis of student standardized test scomesdated to the courses they teach” and that the
policies utilizing that appich violate due processSdeCompl. § 60.) They ab allege that the
policies violate the Equal Peattion Clause because ther@agsrational reason to assign
individual TVAAS scores to teachers ofted subjects whilesaigning school-wide TVAAS
scores to teachers of non-tessedbjects. The plaintiffs haveeslithe individual defendants in
their official capacities, along witthe MNBPE and the ACSBE. €lplaintiffs ask the court to
(1) declare that the policies are unconstitutiotzathe extent that theyequire teachers of non-
tested subjects to be evaluhtesing TVAAS data, (2) enjoithe defendants from implementing
or enforcing those provisions of the policiaad (3) award the plaintiffs their fees.

The State Defendants (Governor Haslamm@ussioner McQueen, and the State Board
members) have filed a Motion to Dismiss unRete 12(b)(6). They contend that (1) the
plaintiffs’ facial challenges$o Policy 5.201 do not meet the standard set forthnited States v.
Salerng 481 U.S. 739, 745 (1987); and (2) thera mtional basis for Policy 5.201. Their
motion is supported by a MemorandunLafv. (Docket No. 31, Attach. No. 1.)

Defendant MNBPE has filed a separate Motio Dismiss under Rule 12(b)(6). The
MNBPE asserts three argumentsrsgiit contends that it cannbé held liable for implementing
the challenged provisions of the Nashville Ppliecause those provisions were mandated by the
State Policy or the Act itselfhereby leaving the MNBPE no cloei but to utilize TVAAS scores
for teachers of non-tested subjects. Second\itBPE argues that, even if it had some choice
in the matter, the Nashville Policy requagithe use of the TVAAS in all performance

evaluations is constitutionallhird, the MNBPE argues that itmot an entity subject to suit.
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RULE 12 STANDARD FOR MOTIONS TO DISMISS RATIONAL BASIS
CONSTITUTIONAL CHALLENGES

The standard for an equal protection claim is set forMidkiff v. Adams Cnty. Reg’l
Water Dist, 409 F.3d 758 (6th Cir. 2005):

To state a claim under the Equal ProtatiClause, a 8 1983 plaintiff must allege

that a state actor intentionally discrimted against the plaintiff because of

membership in a protected class or burdened a fundamental right. If a protected

class or fundamental right is involvedistiCourt must applgtrict scrutiny, but

where no suspect class or fundamental rigjimhplicated, this Court must apply

rational basis review. Under rationakzreview, the governmental policy at

issue will be upheld as long as thexa rational relationship between the

disparity of treatment and some legitimate government purpose. Under rational

basis review, a plaintiff faces a severegden and must negate all possible

rational justifications for the distinction.
Id. at 770 (internal quotations and citationsitbeal). “There is a rational basis for a
governmental classification if the distinctionsdaady that classification ‘have some relevance
to the purpose for which the classification is mad®4drks v. Cincinnati 745 F.2d 1040, 1042-
43 (6th Cir. 1984) (quotinlylarshall v. United State<l14 U.S. 417, 422 (1974)). The standard
for a claim under the Due Process Clause is substantially the Saenblidkiff 409 F.3d at 769
(stating that substantive due prese&equires only that a policy beafrational relationship” to a
“legitimate government interest."n rational basis review, tipwlicy being challenged bears “a
strong presumption of validity.F.C.C. v. Beach Commcn’s, |re08 U.S. 307, 315 (1993).
Moreover, because policymakers are not requiredttoulate their justi€ation for a policy, “it
is entirely irrelevant for comisutional purposes whether therceived reason for the challenged
distinction actually motivated the legislaturdd. at 316. “[A] legislative choice is not subject

to courtroom fact-finding and may be basedational speculation unsupported by evidence or

empirical data.”ld.
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The Sixth Circuit recently explained theatonship between thieourteenth Amendment
and constitutional challenges to state laws in more detail:

A first requirement of any law, whethender the Due Process Clause or Equal
Protection Clause, is that it rationadlglvance a legitimate government policy.

Two words (“judicial restraiti) and one principle (trusth the people that “even
improvident decisions will eventually be rectified by the democratic process”) tell
us all we need to know about the ligbtith judges should use in reviewing laws
under the standard. So long as judges can conceive of some plausible reason for
the law —anyplausible reason, even one that dot motivate the legislators who
enacted it — the law must stand, no mattex unfair, unjustor unwise the judges

may consider it as citizens.

... The signature feature of rational lsagiview is that governments will not be
placed in the dock for doing too much or ftming too little in addressing a policy
qguestion. . . . [R]ational basis review does permit courts to invalidate laws
every time a new and allegedly better vehyaddressing a policy emerges, even a
better way supported by evidenand . . . by judicial tfinding. If legislative
choices may rest on “rational speculation unsupported by evidence or empirical
data,” it is hard to see the point of premising a ruling on unconstitutionality on
factual findings made by one unelected fatipidge that favor a different policy.
Rational basis review does not empowelefal courts to “subject” legislative
line-drawing to “courtroom” factfinding degied to show that legislatures have
done too much or too little.

DeBoer v. Snydef772 F.3d 388, 404-405 (6th Cir. 2014) (citations omitted).
ANALYSIS

. The Rational Basis Standard

Teachers and other members of the public mag hakeen interest in the outcome of this
litigation. Given that many non-lawyers may relid opinion, it may be helpful to explain in
layman’s terms just how limited the court’s role is here.

The United States Constitutieays nothing about public edtica. In some spheres, the
federal government can pass legislation conogrpublic education (Title IX, for example).
Where the federal government acts, the SupmnClause of the Constitution generally

mandates that the federal law trumps a conflicsitage law or policy, if there is one. The Equal
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Protection Clause of the Fourteenth AmendmethédJUnited States Constitution also protects
certain specific groups from discriminatiomhese protected groups include, among others,
women, racial minorities, and ethnic minorities, and these groups are generally referred to in
constitutional law as “suspect classes.”e Hourteenth Amendmealso protects certain
“fundamental rights,” such as the right to freedoimeligion. When a \a discriminates against
a suspect class or places adaur on a fundamental right (forstance, a policy that requires
females in a school to be treated differently theaes in the school for disciplinary purposes),
the government must show both that it has disicrated in pursuit of an important objective and
that the policy is appropriatelyikared to achieve that end.htis, when a state policy impacts a
suspect class or a fundamental right of all U.tzems, a federal court mtscrutinize the law to
determine whether the means appropriate to achieve an impamnt end. Similarly, the Due
Process Clause of the Fourteenth Amendmeaot@hsures that the government may not deprive
citizens of “life, liberty, and mperty” without “due process” daw. This clause protects
citizens from the deprivation of certain interests, such as a legitimate property claim of
entitlement to a government service, and evahase instances it protects citizens only from the
deprivation of those interestgthout an appropriatprocess for doing so. The clause also
protects citizens from the depaivon of particular constitutional righteé from actions that
shock the conscience.

Unless one of these limited exceptions is implicated, the United States Constitution
grants the states nearly unfettbdiscretion to regulate public edion. In most situations, as
is the case here, the Constitution requires onlythiastate or local policy be “rationally related”
to a “legitimate governmental objective.” Thigle lowest form of constitutional scrutiny that

federal courts apply, and it is exceedingdnient in favor of policymakers.
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The term “rational” has a special meaning in constitutional law. It does not mean that a
law must be reasonable, sensjbiell-founded, effective, or supged by evidence. In fact, in
many contexts (including public educationgtstlegislatures amablicymakers can make
“rational” decisions that, when implementade unreasonable, counter-productive to a stated
goal, or contrary to all past experience andevce. When a federal court conducts a rational
basis review, the review is limited tietermining only whether there i€anceivableational
relationshipbetween the policy and a legitim@evernmental objective. The rational
relationship need not even be articulated by the policymakers defending the policy choice, and
there may be no actual proof supporting theatision (in fact, thereould even be proof
demonstrating that the policy does notfact, achieve the desired result).

In sum, where rational basis review appliezs-s the case here — the U.S. Constitution
allows state legislators and policymakers to maddh excellent decisiorand terrible decisions,
provided that the decisions are based on someeteable modicum of rationality at the time of
their passage or application in practice. The U.S. Constitution does not permit a federal court to
evaluate or rule upon the wisdom of these slens, even where the policy may be unfair,
misguided, or counter-productivéhus, when a federal court fintlgat a policy is “rationally
related to a legitimate government objective,” ¢bart is not endorsing ¢hpolicy, finding that it
is empirically supported, or conding that it is a wise idea. Theurt is merelyuling that the
U.S. Constitutiordoes noforbid a state or locality fromdmpting or applyag that policy.

It is within this context that the court wiuevaluate the statand district policies
challenged by the plaintiffs.

[I. The Act and Policy 5.201
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The plaintiffs do not dispute #h it is legitimate for the govement to implement teacher
evaluation policies to “identify and support instian that will lead tchigh levels of student
achievement,” as set forth in Policy 5.201. Howetlee gravamen of the plaintiffs’ Complaint
is that it is irrational to tlize school-wide TVAAS scores ascomponent of an individual
teacher’s individual performance evaluation, seathe TVAAS does not actually measure the
individual performance of those teachers.

A. Introduction

Complicating the court’s analysis somewhat is the fact that the plaintiffs have waited for
five and one-half years to assert these congitatichallenges. The policies being challenged
have been in effect, in one form or anotlsemce the 2011-12 school yedn the intervening
years, the Act, Policy 5.201, and the variousrigispolicies have changed materially multiple
times. The result is a hodgepodge of vasiati across time and geography, in the manner in
which Tennessee teachers have been evaluatthm Act’'s passage. Furthermore, neither the
Complaint nor the plaintiffs’ briefing parse out with specificity which aspects of the policies
being challenged are (a) requirgithe State Defendants under the Act at any given point in
time or (b) required of the distts by Policy 5.201 at any given point in time. This has led to
some disagreement in the parties’ briefing alwchgther the plaintiffare actually challenging
the Act itself, challenging each policy “on its face,” or challenging each policy “as applied.”

As an initial matter, it is difficult to see hotlve plaintiffs are not challenging the Act
itself, even as they disclaim that they atacking its constitutionality. The Act indicates in
multiple places that VAAs should be useddbteast 35% (and later at least 25%) of each
teacher’s evaluation, and the Asgipears to contemplate tlkgveloping VAAs for many subject

matter areas would not occur all at once, buteraiticrementally with input from the TEAC and
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the State Board. The implication is that, frdm outset, the Act contemplated that some
teachers would receive VAA ratings that waog individualized, but only until alternative
individualized metrics coulbe validated and implemented.

Nevertheless, for the sake of argument, the court will assume that the State Board had
some discretion in identifying alternative mesrto the TVAAS that would have covered all
non-tested subject matter areas. The courtalgb treat the constitutional challenges to Policy
5.201 as “as applied” challenges sdtjto rational basis review, weh is a marginally stricter
standard than a faaichallenge under thgalernostandard.

B. Rational Basis Analysis of Policy 5.201

The school-wide TVAAS score reflects the penhance of all students at the school on
certain tested subjects. It was (and is) rational for the State Board to utilize school-wide TVAAS
scores, which measure those students’ perdoce on those subjects, as a component of
individual teacher evaluations foratehers of non-tested subjects.

There are several reasons why, with respect to teachera-tésted subjects, the State
Board could rationally believe @ha school-wide score providesme measurel(eit a crude
one) of evaluating an individutdacher’s performance. Policymakers could believe that a
teacher has an effect — positive or negathon a student’s performance on statewide
assessments in other subjects. They could alsavbehat the quality o& teacher’s instruction
impacts the school as a whole dhdt teachers should be encouratgethvest in raising the bar
for the entire school. A teacher with that inceatimight be more likely to participate in school-
wide activities or to encouragher students to do so, shehtiproduce students who are better
behaved, and she might create students whaiebetter learners in other classes. For

example, students of an effective physiacil@ation teacher might be healthier and more
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attentive in other classes and during exams tlamdeacher might set an example for the whole
school by serving as a mentor to othedsits or by running a school-wide scholastic
competition. Students who perform well in mudiass might demonstrate better proficiency on

mathematics or other subjecesjuiring specialized focd&. Furthermore, utilizing a school-

18 Even a cursory search reveals empirical suppoth in the scholarljiterature and reports
from federal government agencies and task forfoeghe notion that performance in a non-core
subject can improve standardizedtsescores in other subjecSee, e.g.Arnoud Cabana&t
al., “Music and Academic Performancd&g&havioural Brain ResearcNol. 256, at pp. 257-260
(Nov. 1, 2013)available at
http://www.sciencedirect.en/science/article/pii/S01664328130050&3t accessed June 12,
2015) (confirming hypothesis that students studyingimbave better grad in all subjects);
Marie Forgeardet al, “Practicing a Musical Instrumeirt Childhood is Associated with
Enhanced Verbal Ability and Nonverbaé&oning,” PLoS ONE 3(10): e3566 (Oct. 29, 2008),
available athttp://journals.plos.org/plosofaticle?id=10.1371/journal.pone.00035@#st
accessed June 12, 2015) (findingeatst a correlationatlationship between fine instrumental
music training and enhanced auditory discrimination, fine motor skills, vocabulary, and
nonverbal reasoning); Centers fdisease Control and Prevesii “The Association Between
School Based Physical Activity, Including Phyadi€ducation, and Academic Performance.”
Atlanta, GA: U.S. Department of Healimd Human Services (revised July 20H9pilable at
http://www.cdc.gov/HealthyYouth/h#h and_academics/pdf/pa-pe_paper (padt accessed
June 12, 2015) (statinmter alia, that “[t]here is gabstantial evidence thahysical activity can
help improve academic achievement, including grades and standardized test scores,” and that
“physical activity can have an impact on cognitskdlls and attitudes @ahacademic behavior, all
of which are important components of imaped academic performance”); President’s
Committee on the Arts and the Humanities, “Restiveg in Arts Education: Winning America’s
Future Through Creative Schools” (May 201dyailable at
http://www.pcah.gov/sites/default/files/photos/PCAH_Reinvesting_4weligstfaccessed June
12, 2015) (stating that “[a]ll of theesearch points to the succe$schools that are ‘arts-rich’ —
in which students who may have fallen by weeyside find themselves re-engaged in learning
when their enthusiasm for film, design, theategewn hip-hop is tappadto by their teachers.
More advanced students also reap rewardsisnenvironment, demonstrating accelerated
learning and sustained levels of motivationS)even N. Kelly, Ph.D'A Comparison of Cohort
Data From 2007-2008 to 2010-11d¢aeding Fine Arts-Relatelhstruction’s Influence on
Academic Success,” Narrative Summary (Oct. 2042jjlable athttp://newsroom.pcsb.org/wp-
content/uploads/2013/02010-2011-Cohort-Study.p@ast accessed June 12, 2015) (concluding
that students participating in arts-related classd-lorida “1) stay irschool; 2) have higher
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wide score might also incentivize teachers to ipocate concepts from otheested subjects into
their coursework. For example, a compuéshnology teacher could V&the class design a
website describing different events in Utstory, or a physicalducation teacher could
incorporate mathematical conceptt gym class, such as how geometry or physics plays a role
in particular physical activities. The Constitun does not preclude policymakers from creating
these incentives or from encouragiteachers to “teach to the test.”

Moreover, the use of organization-wieealuation criteria is commonplace in many
contexts. As the defendants point out, saepfe, attorneys, andanagers often receive
employment benefits based upon an organizaticwilective success, such as increased sales or
profits. Of course, it is likelyhat a certain salesperson (@ac¢her) contributed more or less to
the organization’s success (or lack thereof). Emehat case, it would ndge irrational for an
organization to utilize the orga&ation’s overall succesmth to incentivize eployees to invest
in the organization as a whole and as a looseypior each member’s performance. The same
could hold true for teachers within a school.alsense, policymakersud rationally reach the
conclusion that “a rising tide liftall boats” — or, by contrast, thatreceding tide will sink them.
Thus, it is rational to believedhutilizing a school-wide measuof performance provides some
rough indication of the value added byiadividual teachewithin that school.

The plaintiffs also argue thdtis unfair to evaluate teachers of tested subjects based on
individualized scores while evaluating teachef non-tested subjects based on school-wide
scores. While that distinction may produce unfasults, such as for plaintiffs Wagner and

Brauener in certain school years, it does not ntieainthe distinction is irrational. Policymakers

graduation rates; 3) perform higher in acadenmgasisuch as math, reading and writing; and 4)
achieve higher scores ommstlard tests . . . .").
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can make policies that address éqyaissue in part and leave furtheefinement for later. Here,
in the absence of availabldexhative VAAs for certain subjes; the State Board has required
that teachers be evaluated, in part, baseti®VAAS school-wide scores. The State Board
has continued (albeit slowly) to develop and appradditional metrics to cover more subject
matter areas. To be sure, until alternative metrics are available for particular teachers, the
teacher of a tested subject may be left in aebgtbsition than the teachefra non-tested subject
(provided that the school-wide seds lower than the personal observation score of the teacher
of the non-tested subject). But the U.S. Gituison does not require Tennessee or the State
Board to choose between using individual TVAASrss for all teachers or for none of them.
Instead, it permits the legislature and the Sta@@to act incrementally, as they have, and to
use a rational alternaBvfor evaluating some teachers, where no “best” option is otherwise
available.

The policy is also rational in context. Rjrat least for some school years, the policy
indicates that some teachers of non-testedestsbghould be tested based on individualized
alternatives to the TVAAS. Second, ewehere the TVAAS school-wide composite was
utilized because no alternatifiad been approved, the policgdiot mandate just how much
weight should be placed oretiieacher’s oveligperformance evaluatiomnly that it “inform”

(but not necessarily dictate) certain terms emaditions of teachers’ employment. Third, since
its inception, the policy has permitted school districteachers to utilizeetrics other than the
TVAAS school-wide composite for 15% of eadather’s evaluation. In other words, the
policymakers built a number of qualifications aftématives into Policy 5.201 that can alleviate
the potential effect, if any, that the TVAAShaml-wide score for a pacular school has on

teachers of non-tested subjects within that school.
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By contrast, one can conceive of performametrics that would be truly irrational, such
as basing a Tennessee teacher’s evaluation onsthectges of students in Arizona, whether the
Nashville Sounds baseball team had a winsiegson that school year, or the State of
Tennessee’s economy on evaluation day. It isnoeivable that a Tensgee teacher’s “value
added” to a student’s performaneeuld bear any relationship to treometrics. By contrast, it is
rational to believe that a teacher can impghetschool-wide performance of both her own
students and other students atthichool by being an effective teacher and by improving the
overall educational environment at the schd@értainly, the relatiomsp between the actual
value of a teacher’s performance and the estudent body’s performanae other subjects is
attenuated, at best, and igigestionable whether it would belpf@l or counter-poductive to a
particular class (say, a physi@ucation class) to adopt an incentive that may encourage a
teacher to incorporate other subjects (on whicheheher is not licensed)tia course. But it is
not the province of this court to make valudgments about the wisdom of the State Board’s
policy choices based on the direetivset forth in the Act. Whil¢is a less-than-perfect method
of evaluating individual teach&rusing the school-wide TVAA&ata is a “rational” policy
choice that the federal Constitution does not forbid.

A federal court in Florida recently reached slaene conclusion in response to a challenge
to a Florida law that is substantially sinnita the Act and the policies at issue hebee Cook v.
Stewart 28 F. Supp. 3d 1207 (N.D. Fla. 201deg also Kim Cook, et al. Pamela Stewart, et
al., Case No. 1:13-cv-72-MW-GRJ (N.D. Fla. Apr. 22, 2014) (Docket No. 1€HdKMotion
to Dismiss Order”). Ir€ook the district court expressed concewith “serious flaws . . . with

the system” utilized in Floriddgut concluded that thHaw at issue “survives rational review even
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if it seems unwise or if the rationale for it seems tenuoG@abdkMotion to Dismiss Order at p.
17. This court reaches essalty the same conclusion.

Although they are not necessary to the coudtmnal basis review, two final points are
warranted.

First, it is not lost on the court that the pol&ce issue did not ariseit of thin air. The
Tennessee legislature decideditilize VAASs as a partial measure of teacher performance based,
according to the statute, on resdgastudies relating to their efftiveness. The Act created the
TEAC, which is composed of a variety of indluials who are invested Tennessee’s education
system and who are charged with fashioningheaevaluation policies for teachers across the
state. The TEAC makes recommendations t&thge Board, which itself is composed of a
diverse group of individuals whare directly involved in Tennessee’s public education system.
Through appointments and required consultatioder the Act, both the Governor and the
legislature have an influence on this decisiorkimg process at multiple levels. If this court
were to declare the policies “irrational,” it wdube tantamount to onaelected federal judge
declaring that all of these policymakers, who undoubtedly have desigt@ticant time and
effort to fashioning feasible teaghevaluation policies, could nattionally have determined that
approximately 25% of a teacher’s evaluatihiould be based on a school-wide performance
score. Although there are cases in which@bastitution compels a federal court to override
policymakers, this case is not one of them, iedcircumstances indicate that the legislative and
executive branches are well-pasited to sort out problems with the Act and its implementation.

This first point dovetails with the second: beginning soon after its passage and continuing
through the current legislativesston, the Tennessee legislature has continued to amend the Act

periodically, often in ways thaddress the concerns raised by the plaintiffs, and so has the State
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Board to some degree. For example, the latyist has given teachers the option of electing the
“other measure” of student growth compniil5% of the perfornmece rating, it has now
reduced the proportion of theaduation attributable to a TAAS score twice—from 35% to
25% to 10-15%— and it has clarified, if it wawet clear before, that the Act does not require
school districts to utilize studeathievement data based on stssessments as the sole factor
in employment decisions. The same holds toughe State Board, which continues to revise
Policy 5.201 as it relates to altative performance metrics. Thssthe political process at
work, refining and potentially improving a law bdsen experience and feedback — as it should
be.

In sum, the court finds that State Policy 5.284d the associated dictates in the Act) are
rationally related to a legitimate government objextilhe plaintiffs’ facial challenge and as
applied challenges to Sta@elicy 5.201 therefore fail.

[Il. The MNBPE's Motion to Dismiss

A. Lack of Discretion Defense

When a municipality merely complies withatd mandates that afford no discretion, such
that they “act as an arm ofelState,” the municipality cannbé held legally responsible under
§ 1983 for a constitutional violation resnf§ from compliance with that mandatBrotherton v.
Cleveland 173 F.3d 552, 566 (6th Cir. 1999). TM&IBPE argues that Policy 5.201 required —
and continues to require — that the MNBPE utittze TVAAS to evaluate teachers of non-tested
subjects.

As the plaintiffs point out, the MNBPE’s gtien is only partiallycorrect. Policy 5.201
states that districts shouldlize alternatives to the schoolide TVAAS composite for teachers

of K-2, the fine arts, world languages, and ¢athe 2014-15 school year) physical education.
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For whatever reason, the MNBPE (along with othstrdits) allegedly hashosen not to utilize
these alternatives with respect to teacherbage particular subject matter areas. Because the
MNBPE has discretion relative to these specipets of teachers, its dsmn not to utilize the
alternative metrics is subject tonstitutional scrutiny. As to all other teachers of non-tested
subjects, the MNBPE has no discretion and cannbehlkliable for utilizing the TVAAS as to
them.

B. Whether the MNBPE is a Proper Defendant

The MNBPE argues that it is not subject td@ because, under the Metropolitan Charter,
it was not granted the power to sue and be sGe@. Haines v. Metro. Gov't of Davidson Cnty.
32 F. Supp. 991, 994 (M.D. Tenn. 1998). The defendants argue that twadgnostcases from
Tennessee state courts indicate that a board ch&do can sue or be sued in certain contexts.
See S. Constructors, Inc. v. Loudon Cnty. Bd. of E88cS.W.3d 706, 715-718 (200Byrn v.
Metro. Bd. of Public Educ1991 WL 7806, at *4 (Tenn. Ct. App. 1991). Although this may be
an issue of some complexity, tbeurt finds no reason to constr8euthern Constructorsr
Byrn as inconsistent with this court’s reasoningdmines BothSouthern ConstructorandByrn
involve district-specific considations relatedo the specific cont-related rights that
Tennessee has conferred upon pamricldcalities, not tb considerations specific to the Metro
Nashville Charter that this court scrutinizedHaines Therefore, the MNBPE is not subject to
suit, even with respect togmarrow areas in which it hhad discretion under Policy 5.201.

Of course, this defect is only a nominabplem that is easily ead. The court could
either construe the claims as asserted agiesb Nashville (the lawsrs are the same) or the
court could permit the plaintiffs to file an amded complaint that names Metro Nashville.

Rather than prolong the inevitabtae court will construe the clas as asserted against Metro
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Nashville itself, and the court Ivrule on the constitutionality of the relevant aspects of the
Nashville Policy because the constitutional analysis is the same.

C. Rational Basis Analysis for Teacherf Subjects Covered by a State-Approved
Alternative Individualized Performance Metric.

It seems very unfair to contile to utilize the TVAAS to aluate teachers of non-tested
subjects, despite the availability of an altemn&tndividualized subject-matter specific test.
Nevertheless, the decision taliae the TVAAS school-wide scoiie that circumstance is not
irrational.

For the reasons described in the previoui@®dt is rational to believe that the TVAAS
provides some measure of teacher performanes, fr teachers of non-tested subjects. The
fact that an individualied test might provide laettermeasure of performance than the TVAAS
school-wide composite does not mean thaRherteenth Amendment requires it. Where
rational basis review applies, the Constitutioegloot require policymakers to choose the best
available option, only that policymeaks choose an option that isioaally related to a legitimate
governmental objective, which the MNBPE has done here.

V. Additional Concerns

The policies at issue meet the minimal standard of rationality required by the U.S.
Constitution. Nevertheless, there may have lsggmficant problems with the pace and nature
of the Act’s implementation. Although the plaifg do not frame it this way, they may have a
better argument that the State Board or the THBave only partially carried out their duties
under the Act and that some local ddsimay be violating Policy 5.201 itself.

The Act created the TEAC and chargediih fashioning a policy for teacher

evaluations, and it permitted state regulators py@ge alternative measures for different subject
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matter areas. At the time that the Act was pssenay be that the d¢gslature and the laws’
supporters envisioned thatith input from the TEAC, the relant agencies would expeditiously
create and implement value-added measurstudent achievement for many additional subject
matter areas, in order to provide a tailored measf each teacher’s performance. They may
have envisioned that schemide TVAAS scores, while a crude measure of individual
performance at best, might have served ag atémporary measure, acting only as a “bridge”
until the TEAC and the State Board could fotlier, better measures of individualized
performance to supplant th&/&AS for many (perhaps all) neaining subject matter are¥s.

If the plaintiffs’ allegations & true, that expectation has moime to pass: in the five
and-one-half years since the Act’s passageState Board has only approved a handful of
metrics for evaluating teachers of non-tested subjects. Instead, therseafamost non-tested
subjects are left in the lurchnd it raises a question asnbether school-wide TVAAS scores
bear a “strong relationship togttore curriculum for the applicable grade level and subject”
taught by those teachers, as skatute appears to requiree§ 603(c). Of course, there may be
valid reasons why only four alternative metiias/e been developed: perhaps no one has yet
developed a valid and reliable value-addsskasment for a computer technology teacher, for
example. Whatever the reastime issue merits continued att®n by the legislature and the
State Board. The fact thatethegislature continues to redube impact that TVAAS scores
have on certain teachers indicates that the politiGaiches are indeedaating to the types of

criticisms leveled by the plaintiffs in this case.

9 Incidentally, it is troubling tht the terms of Policy 5.201 have seemed to lag behind the
enactment of certain amendments to the Act.dxample, as far as the court can tell, the April
2013 reduction in the TVAAS percentage compuan&r some teachers has never been
incorporated into Policy 5.201.
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Finally, although the plaintiffs do not raise tlssue, there is a reasable argument that
State Board Policy 5.201 doest give local school districtdiscretion to utilize the TVAAS
school-wide scores for teacherb@twise subject to approved aftative metrics. The policy
states that school districts “wéhoose” from these four alternative metrics, not that school
districts “may” or “can” choose from that lisPolicy 5.201(1)(a) (emphasis added). This
language could be construed as mandatory, not optional. If, as the plaintiffs allege, some
districts are in fact refusing &pply these metrics in favor of the TVAAS school-wide composite
(for example, by using the TVAAS school-wide setw evaluate a finarts teacher), those
districts may be violating Policy 5.201 itself.that is the casehis would present an
implementation problem for state courts tealee, not a federalonstitutional issue.

In sum, without endorsing the merits of thdiges at issue, theourt finds that Policy
5.201 and the Nashville Policy survive minimal dgaosonal scrutiny. Tk court will therefore
grant the motions and dismiss all claims otivan those asserted against the ACSBE.

CONCLUSION

For the reasons stated herein, the motion will be granted and the plaintiffs’ claims against

all defendants other than the ACSBE will be dismissed with prejudice.

An appropriate order will enter. % /M_
-rll-r

ALETA A. TRAUGER
United States District Judge
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