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INTHE UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

RANDY BEA ANDERSON, )
)
Petitioner, )

) No. 3:15-cv-00118

V. ) Judge Richardson

) Magistrate Judge Frensley

)
MIKE VAN DYKE, Sheriff, )
)
Respondent. )

REPORT AND RECOMMENDATION

Respondent Mike Van Dyke moves this court to transé¢iti®ner’s second habeas
corpus petition to the Sixth Circuit Court of Appeals for consideration as an application for
authorization to file a second or successive petition under 28 U.S.C. § 2254. Docket Nus 38.
matter has been assigned to Magistrate Judge Frensley for a report andeedatiomunder 28
U.S.C. § 636(b)(1)(B). It is recommended that the respondent’s motion be granted and the
petition be transferred to the Sixth Circuit where it may be reviewed forraation to file a
second or successive petition in the Middle District of Tennessee under 28 U.S.C. § 2254.

BACKGROUND

Petitioner, Randy Bea Anderson, pled guilty on counts of aggravated burglarpftheft
property valued below $10,000, and theft of property valued below $a@BetNo. 37-1,
PagelD 131-33. Petitioner was sentenced to ten years for all cDooietNo. 37-1. PagelD
134.Petitioner filed a pro se petition fposteonviction relief in state court claiming his guilty

plea was the result of a coerced confession. DddkeB7-1, PagelD 134, 139-4This petition
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was denied on the merits in the Circuit Court for Maury Coaftgr an evidentiary hearing.
DocketNo. 37-6, PagelD 32Petitioner appealed this dsion to the Tennessee Court of
Criminal Appeals. Docket No. 37-3, 28lhe Tennessee Court of Criminal Appeals affirmed the
denial of post-conviction relief. Docket No. 37fagelD 20. Petitioner did ndile arequest
for appeal to the Tennessee Supreme Court and final judgment was entered by tree&ennes
Court of Criminal Appeals on February 12, 2016. Docket No. 37-6, PagelD 321.

While Petitioner’s post-conviction relief appeal was pending, he filed a pro semé&bit
writ of habeas corpus under 28 U.S.C. § 2254 in the Middle District of TennesBebraary 6
2015.DocketNo. 1, PagelD 1-6, 14. Petitioner was appointed counsel and given 60 days to file
an amended petition. Docket No. 10. Counsel filed a motion to stay (Docket No. 13) and the
habeas proceeding was stayed pending exhaudt®etitioner’s state claim®ocket No. 18).

After the denial ofhe state claim fgpost-conviction relief in the Tennessee Court of
Criminal AppealsPetitioner filed a second pro se petition for writ of habeas corpus under 28
U.S.C. 8§ 2254 in the Middle District of Tennessee on March 14, 20ikrson v. Le€el:16¢v-
00016 (Docket No. X1 Petitioner did not attempt to consolidate the feaeral habeagetitions,
filed under separate case numb@&wscket No. 38, PagelD 323h€& District Court denied this
second pro se habeas corpus petition on the merits on July 8 A2@E8son vLee No. 1:16-
cv-00016 (Docket No. )7 The Court did not grant &itioner a certificate of appealability and
Petitioner did not seek one from the Sixth CircDincketNo. 38, PagelD 323.

Petitioner filed a motion to reopdas original habeas corpus claon June 9, 2017,
which was granted by the CoutocketNo. 19, PagelD 7 DocketNo. 20, PagelD 79-80.he
case was reopenadter resolution of the state clairasd Retitionerthereafter filed almended

Petition on October 11, 201&ocketNo. 26, PagelD 87-93 he State requests a transfer of the



habeas apus petition to the Sixth Circuit as an application for authorization to review a second
or successive petitiomocketNo. 38. Petitioner has responded to the motion, arguing that the
two petitions were not the same claibocket No. 40)and the State filed a reply to the
petitioner’s responseDpcketNo. 41).
ANALYSIS

The United States Code governs habeas corpus petitions and 28 U.S.Qb$(2gA}
states thaa petitioner should take leave to apply to the appropriate coappefals for
authorization to make a second or successive petition in district court. In #nig\oderson did
not file the appropriate plea for consideration in the Sixth Circuit before &lsugcessive
habeas petition in district court, and therefore the district court does not havedthetjon to
consider this claim before the Sixth Circuit authorizeButton v. Stewarts49 U.S. 147, 152
(2007); Docket No. 38, PagelD 3Zecauseltis petitionrests on materially the same
circumstances as the previous resolved petitishould be transferred to the Sixth Circuit for
consideration as a second or successive petitiae. Sims111 F. 3d 45, 47 (6th Cir. 1997).

United States statutory lasdoes not define “second or successive” petitions by their time
of filing, but rather whether the claims brought in this petition have been prevamjsdicated
by a United States Cou28 U.S.C. § 2244(a)n re Wogenstahl902 F. 3d 621, 627 (6th Cir.
2018).1f a district courthas previously addressed each claim and the claims have not materially
changed since that initial judgment, any following review of a petition is setend and
successive, requiring Sixth Circuit authorizatiStevart v. MartinezVillareal, 523 U.S. 637,
643 (1998)in re Wogenstahl902 F. 3d at 62McClesky v. Zantategorizes these types of
petitionsas those that “abuse the wrt'they raise claims that could have been brought in

previous petitionand wereexcluded due to abandonment or neglect. 499 U.S. 467, 470 (1991).



Petitioner’s first filed claim, which is at issue in this case, includedcountsof
ineffective trial counselthe first forfailing to ensure that Petitionedea was knowing and
voluntary andhe secondor failure to request a medical examinatibocket No. 1, PagelD 2.
The first filed petition included eount for abuse of due procesguingPetitioner was not
competentvhen he wagonvicted DocketNo. 26, PagelD 92While the due process claim is
not identical to the other petition, as the first two claims wbeedue process claim does not fall
within the exceptiomprovided byin re Wogenstahlhat if the events giving rise to the second
petition were not yet ripe for litigation, the second petition would not be successive. 3dat
627.

In this case, all material information to the habeas corpus claim was availabléraethe
of the first filing, and this exception does not apply because Petitioner abused the writ by not
including this claim in the petition litigated fir28 U.S.C. §2244(a).hehabeas petition filed
second was adjudicated on the merits before thefifiestpetition wasdecided except for the
immaterial due process claifhe firstfiled petition made the same claims asdbeondfiled
andthus isconsidered a successive petition etreyughfiled first.

Petitioner argues thate petitions were materially different because of the difference in
Petitioner’'slegal representation between first and second filingDocketNo. 40, PagelD
330. In the second filed petition, Anderson filed pro se and represented himself in court.
Petitioner was appointed counsel in the first filed petitidocketNo. 38 PagelD322-23.
Anderson argues thafpetitioner cannot litigate both pro se and with counsel at the same time,
and so he must be able to chobgevhich means to proceedbnesv. Bradshaw326 F. Supp.
2d 857, 858 (N.D. Ohio 2004bocketNo. 40, PagelD 330. However, this argument is

unpersuasive becausedones the petitioner's multiple claims arose before litigation of any of



the claims, and necessarily the petitioner hathtmse between pro se litigation and
representative legal counsdR6 F. Supp. 2dt 858;DocketNo. 40, PagelD 330n this case,
Anderson knew of the two habeas petitions and allowed the pro se petition to proceed in court to
a final judgment withoutaising anynoticeas to the existence of the first filed petiti@uocket
No. 41, PagelD 333-34.

The Antiterrorism and Effective Death Penalty Act ("AEDPA”) amended 28CJ.%.
2244 in 1996 such that a habeas corpus claim presented in a prior application shall beddismisse
and a claim that was not presented in a prior application should also be dismissed,tsave for
exceptions provided by this statute. Second or successive habeas petitions aceaillgwhen
the appicant demonstrates that the claim relies on a new constitutional law that is applied
retroactively, or when the facts of the claim could not have previously been obtaimeghtdue
diligence and without the constitutional error, the facts would be muffito establish by a clear
and convincing standard that no reasonable factfinder would have been able to finditmepeti
guilty of the claimed offens&8 U.S.C. § 2244{62)(B). In this case, there is no new
constitutional law to apply retroactively the previous petition, and the question of insufficient
facts should be resolved by a court only after authorization. This, however, is noti@ines
the Middle District of Tennessee has the jurisdiction to decide; the successtian shoulde
transferred to the Sixth Circuit, which may or may not authorize it for litigation inadistrurt.
28 U.S.C. § 225Murton, 549 U.S. at 15Becausdetitioner did not apply for authorization
from theSixth Circuit,there is no jurisdiction in the district court for the petition to be

adjudicated on the meritBurton, 549 U.S. at 152.



CONCLUSION

The undersigned recommends that the Motion to Transfer (Docket No. 38) be
GRANTED and that the petition for habeas corpus relief be transferred to the Sixilt Coart
of Appeals for review and authorization. The Middle District of Tennessee doesvedhka
jurisdiction to review a second or successive habeas claim without authorizatiwSth
Circuit. Petitioner did not seek this authorization prior to filing a second habe&snpetit
district court, and therefore the successive petition must be authibrizexito be litigated on
the merits.

Under Rule 72(b) of the Federal Rules of Civil Procedure, any party has fo(kthe
days after service of this Report and Recommendation in which to file angrwolijections to
this Recommendation with the District Court. Any party opposing said objectiohfigbal
fourteen (14) days after service of any objections filed to this Report in vehiide any
response to said objections. Failure to file specific objections within foutdeddys of service
of this Report and Recommendation can ctustia waiver of further appeal of this
RecommendatiorSeeThomas v. Arnd74 U.S. 140 (1985)eh’g denied 474 U.S. 1111 (1986);

28 U.S.C. § 636(b)(1);8D. R.CIv. P.72.
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JEFFERY SFRENSLEY
United States Magistrate Judge



