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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

GARY CLINE, Individually and as )
Next Friend and Probate Representative for the )
Estate of Derek Landon Wood; )

SABRINA BETH CLINE, and
STEPHANIE BLANKENSHIP,

CaselNo. 3:15-0275
Judge Trauger

Plaintiffs,
V.

PUBLIX SUPER MARKETS, INC. and
PUBLIX TENNESSEE,LLC,

~— — —
~— ~— — —

Defendants.

MEMORANDUM

Pending before the court is a Motion to Dissn(Docket No. 11) filed by the defendants,
Publix Super Markets, Inc., and Publix Tessee, LLC (together, “Publix”), to which the
plaintiffs have filed a Response in oppositioro¢Ret No. 15), and the defendants have filed a
Reply (Docket No. 22). For theagons discussed herein, the defnts’ Motion will be denied.

BACKGROUND

Factual Allegations of the Complaint

A. Events Giving Rise to the Plaintiffs’ Claims
This action stems from the tragic deaftDerek Landon Wood, an 11-year-old boy who
died after consuming a cookie phased at one of the defendastupermarkets located in

Clarksville, Tennessee.

! Unless otherwise noted, the facts are drawn fteerplaintiffs’ Complaint. (Docket No. 1.)

1

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnmdce/3:2015cv00275/62613/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnmdce/3:2015cv00275/62613/23/
https://dockets.justia.com/

At the time of his deathVood lived with his mother, plaintiff Beth Cline, and his
grandparents, plaintiff Gary (Woallegal custodial guardian) anekhette Cline, in Alabama.

At age 4, Wood was diagnosed as suffering froveisg allergies, includig an allergy to tree
nuts. As a child, the plaintiffs allege that Waadfered from at least wvallergic reactions to
food products. The plaintiffs allege that botfactions were successfully treated with an
antihistamine and resulted in a full recovery.

On May 31, 2014, Wood traveled with his motteClarksville, Tennessee, to visit Ms.
Cline’s sister, plaintiff Steplme Blankenship. On June 3, 2014, Ms. Cline and Ms. Blankenship
brought Wood and Ms. Blankengts daughter, Raya, to Publix Store No. 01425 on Tiny Town
Road in Clarksville, Tennessee (the “StoréWhile at the Store, Ms. Cline, Wood, and Raya
approached the Store’s bakery counter thatalysol baked dessert prodsicsuch as brownies,
cookies, pastries, and muffins. @arding to the Complaint, thereere no signs displayed at or
behind the bakery counter warning of allergenfoothe potential of allergns in Publix bakery
products.

The plaintiffs allege thatvood asked his mother to purchase him a chocolate cookie
called the “Chocolate Chew” (the “Cookie”). Thhkintiffs further allege that, following
Wood'’s request, Ms. Cline asked a Publix associate who was attending the bakery counter
whether the Cookie contained atnge nuts. According to the @plaint, the Publix associate
answered Ms. Cline and responded that the Cammkigained no tree nutd.he plaintiffs allege
that this misrepresentation was inaccurate bedhes€ookie did, in fact, contain tree nuts. The
plaintiffs allege that, relying othhe Publix associate’s misrepresentation as to the ingredients of

the Cookie, Ms. Cline purchased the CookieVitmod and a sugar cookie for her niece. The



plaintiffs further allege that the Publix assaei placed the cookies in a wrapper and bag, neither
of which contained a label disclosing the pra=e of allergens @ny ingredients.

After paying for their groceries andtwening to Ms. Blankenship’s home, Ms.
Blankenship unwrapped the Cookie, “broke offieace, saw there were no nuts and ate it, and
gave the rest of the Chocolate Chew to [WdodJood left the kitcha and returned shortly
after, informing his mother and aunt that lmeuth was burning and that he suspected that he
was allergic to the Cookie.

Following his consumption of the Cookie, Wosdiealth rapidly derled as a result of
his allergic reaction. Despite medical treatm@nboth his mother and medical professionals,
Wood died later that evening asesult of anaphylactic shock.

B. Factual Allegations with Respect tdPublix Bakery Cookies, Generally

The plaintiffs allege that mast not all, Publix storesontain a bakery. The Publix
bakery offers products for retail sale that utg breads, rolls, muffi pastries, cookies,
cupcakes, and cakes. According to the Complaome of the bakery products are packaged
and wrapped, and others are nad appear to be sold in inddual units and racked behind a
display window, similar to the case from whicloW@d selected the Cookie. The plaintiffs further
allege that there is no different in the freshnedagnedients of cookiesold by Publix that are
packaged and those that are softividually in the display case.

According to the Complaint, although Pubtiseates the impression that its packaged and
unpackaged products are baked on site, no Pblakery products offered for retail sale are
made fresh or prepared in the store locations evtiezy are offered for sale. Additionally, other
than some cakes and cupcakes, no Publixrggkeducts are made-to-order. Moreover,

although some cakes that are made-to-order arellalstore, the batter mix is prepared at a
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Publix regional bakery plant. Other Pulgtisoducts are prepared by outside vendors and
packaged and offered for salestres as Publix products.

Publix bakery products that are packagedtain labels that identify the product’s
ingredients, includingdod allergens. However, identicabpucts (allegedly taken from the
same batches as packaged products) that spkaged on a rack behirddisplay window are
placed in a bag when selected by a consurfike bags used for products purchased from
display do not display a label that indiesproduct ingredients and food allergérhe
plaintiffs further allege that, because the bak@nducts are entirely the same with the exception
of where and how they are displayed, the bakeogucts being offered for retail sale by Publix
that are not packaged could labe packaged and labeled.

. Procedural Background

Mr. Cline, Ms. Cline, and Ms. Blankenshiiefl this lawsuit against Publix on March 20,
2015, alleging various claims grounded in produetsility and negligence, including (1) strict
liability; (2) a breach of the implied warramy fithess pursuant to T.C.A. § 47-2-318; (3)
common law negligence based on (a) Publix’s negligent retention, traamdgupervision of its
employee who advised Ms. Clitleat the Cookie did not contatree nuts and (b) Publix’s
failure to warn consumers that the Cookie camgdiallergens; (4) a violation of the Tennessee
Consumer Protection Act, T.C.A. 47-18-1&seq(“TCPA"); and (5) a claim for declaratory
relief pursuant to (a) the Foddlergen Labeling and ConsumBrotection Act, 21 U.S.C. § 343

(“FALCPA”) and (b) T.C.A.§ 29-39-102. (Docket No. 1.)

% Nor are the display products labeles to ingredients or allergens.
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The defendants filed this Motion to $niss on May 11, 2015. (Docket No. 11.)
Specifically, the Motion to Dismiss seeks dismisgaCounts 1, 2, 4, and 5A of the Complaint,
as well as a portion of Count é plaintiff's negligence claim)The motion argues that (1) the
plaintiffs’ products liability claims (Counts 1, @nd part of Count 3re based upon a purported
statutory or common law duty to wathat does not exist and, themed, must be dismissed; (2)
the plaintiffs’ claim under the TCPA (Count 4) faidlecause they have not alleged damages that
entitle them to bring a private right of amtiunder the TCPA; and (3) FALCPA does not apply
to Publix and, therefore, Count 5A seekingldeatory relief pursuario FALCPA should be
dismissed.

In response to the defenddrotion, the plaintiffs sought the court’s permission to
withdraw Count 4 of the Compldirtheir TCPA claim. (Docketlo. 14.) The court granted the
plaintiffs’ Motion to Withdraw Count 4 of th€omplaint on May 26, 2015. The plaintiffs filed a
Response in opposition to the defendants’ reimg arguments. (Docket No. 15.) The
defendants filed a Reply with the cougpermission on June 5, 2015. (Docket No. 22.)

ANALYSIS

Rule 12(b)(6) Standard

In deciding a motion to dismiss for failuredtate a claim under Rule 12(b)(6), the court
will “construe the complaint in the light most faable to the plaintiff, accept its allegations as
true, and draw all reasonable infeces in favor of the plaintiff. Directv, Inc. v. Trees87
F.3d 471, 476 (6th Cir. 2007)yge v. Rock Fin. Corp281 F.3d 613, 619 (6th Cir. 2002). The
Federal Rules of Civil Procedure require only thafaintiff provide “ashort and plain statement
of the claim that will give the defendant faintice of what the plaintiff's claim is and the

grounds upon which it restsConley v. Gibson355 U.S. 41, 47 (1957). The court must
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determine only whether “the claimant is entittedffer evidence to support the claims,” not
whether the plaintiff can ultimately prove the facts allegedierkiewicz v. Sorema N,A34
U.S. 506, 511 (2002) (quotir8cheuer v. Rhode416 U.S. 232, 236 (1974)).

The complaint’s allegations, however, “mustdmugh to raise a right relief above the
speculative level.”Bell Atlantic Cap. v. Twombly550 U.S. 544, 555 (2007). To establish the
“facial plausibility” requiredto “unlock the doors of discowef’ the plaintiff cannot rely on
“legal conclusions” or “[tjhreadlva recitals of the elements afcause of action,” but, instead,
the plaintiff must plead “factual content thabals the court to draw the reasonable inference
that the defendant is liabter the misconduct alleged Ashcroft v. Igbal556 U.S. 662, 678-79
(2009). “[O]nly a complaint that states a plausiblaim for relief survives a motion to dismiss.”
Id. at 679;Twombly 550 U.S. at 556.

. The Defendants’ Motion to Dismiss

Publix argues that the plaintiffs’ produdiability claims (Countsl, 2, and part of 3)
related to the Chocolate Chew cookie must fadduse the Complaint fails to adequately allege
that Publix owed a federal or Tennessee siatuir common law duty twarn consumers that
the Cookie contained tree nutBublix further contends thatelplaintiffs’ declaratory relief
claim asserted pursuant to EBPA (Count 5A) must fail becae the allegations of the
Complaint establish that Publix is exempt frime statute’s scope. Thkeurt will address each
of Publix’s arguments in turn.

A. Have the Plaintiffs Properly Pled Produds Liability Claims Based on Publix’s
Failure to Warn of Allergens in the Cookie?

The parties appear to agree that, in ordeatsfy Rule 8’s pleading requirements as to

their products liability @dims, the plaintiffs must sufficientillege that Publix was obligated by



statutory or common law to waoonsumers that the Cookie, asdsio the plainiffs, contained
tree nuts. The elements of negligence clammBennessee are duty, breach of duty, cause in
fact, loss or injury, and proximate causdcCarley v. W. Quality Food Sey@48 S.W.2d 477,
479 (Tenn. 1997). Whether a defendant owes atgfaa duty of care is a question of law.
Bradshaw v. Daniel854 SW.2d 865, 869 (Tenn. 1993.)

The plaintiffs appear to allege that Pulddveached two duties owed to consumers: (1)
FALCPA'’s requirement that sellers label e@ntproducts that contamajor food allergens
pursuant to 21 U.S.C. § 343(w); and (2) thaffessee Products Liaibjl Act’'s (“TPLA”)
provision that obligates a mdiagturer or seller of a pduct to warn consumers about
unreasonably dangerous products. The breacleséttiuties forms the basis of the plaintiffs’
strict liability, breach of implid warranty of fithess, and negligence claims (Counts 1, 2, and part
of Count 3). In their pending motion, the defendargue that neither duty obligated Publix to
warn the plaintiffs and, therefore, the pldfiisti products liability claims rooted in Publix’s
alleged duty to warn must fail.

1. Did FALCPA Obligate Publix to Warthe Plaintiffs of Allergens in the
Chocolate Chew Cookie?

a. FALCPA, Generally
The FALCPA, which amended the federal Food, Drug, and Cosmetic Act, 21 U.S.C.
§ 341 (“FDCA"), is part of a statutory regimaesigned primarily to protect the health and
safety of the public at large POM Wonderful LLC v. Coca-Cola Ge:- U.S. ---, 132 S. Ct.
2228, 2234-35 (2014). “The FDCA prohibitetmisbranding of food and drinkId. (citing 21
U.S.C. 88 321(f), 331. Generally, the FDCA and_ERA require that maracturers or sellers

of food products label food with informationated to the food productsmgredients and any



allergens that the products may contain. 23.0. 88 341; 341-1. The FDCA further provides
that the Secretary of the Food and Drug Adstmattion (“FDA”) may promulgate regulations
related to the labeling requiremsrsiet forth by the legislatiorid.

With respect to the general labeling reqments set forth by Congress, under the
FALCPA, a food is considered misbranded “isita food intended for human consumption and
is offered for sale, unless its label or labglbears nutrition information that provides,” for
example, (1) the serving size customartysumed and expressieda common household
measure appropriate to the food; (2) the nurnolbeervings or otheunits of measure per
container; (3) the total number cédlories derived from any sourared from the total fat in each
serving size; (4) the amount afvariety of nutrients, includingater alia, total fat, saturated fat,
cholesterol, sodium, sugars; and (5) any vitaomimineral required to be placed on a label under
the FDCA. 21 U.S.C. § 343(q).

The FALCPA further considera food product to be misim@ed if it (1) is not a raw
agricultural product; (2) contairssmajor food allergen; and)(8oes not properly indicate the
allergen on its label. 21 U.S.C. § 343(v@ection 343(w) of the FALCPA includes some
exceptions to the labeling requirement, notirgg ihfood is not misbranded with respect to
allergens if (1) the word “contains,” followdxy the name of the food source from which the
major food allergen is combined, follows immedigtatter or adjacent to ¢hlist of ingredients
printed on the label; or J2he common or usual name of tmajor food allergein the list of
ingredients is followed in parentheses by theaaf the food source from which the major food
allergen is derived. Accordingly, @ container of peanut buttersisld with a label that indicates

that the peanut butter “contains peanutisg’ product is not esidered misbranded.



Certain foods are exempt from the labeliaguirements of the FDCA and, by extension,
FALCPA. Section 343(q){5expressly exempts:

M food “which is served in restauramsother establishments in which food
is served for immediate human consumption or which is sold for sale or
use in such establishments;” and

(i) food “which is processed and prepapeanarily in a retail establishment,
which is ready for human consungati which is of the type described
in subclause (i), and which is offeréor sale to consumers but not for
immediate human consumption in swedtablishment and which is not
offered for sale outside such establishment.”

Accordingly, by its plain text, the statute exempstablishments such as a fast-food restaurant,
food truck or lemonade stand.

In regulations promulgated in acdance with the FDCA, the Food and Drug
Administration (“FDA”) has elaborated on the setdtjof what food products, if any, are exempt
from the statutory obligations &3 nutrition labels. 21 C.R. 8§ 101.9(j) outlines food products
that are exempt from the labeling requirements:

(1)(i) Food offered for sale bymerson who makes direct sales to
consumers (e.g., a retailer) who has anguads sales made or business done in
sales to consumers that is not mo@nt$500,000 or has annual gross sales made
or business done in salef food to consumers of not more than $50,000,
Provided That the food bears no nutrition claimsother nutrition information in
any context on the label or labeling or advertising.

(2) . .. [F]ood products that are:

(i) Served in restaurantB8rovided That the food bears no nutrition
claims or other nutrition information emy context on the label or in labeling or
advertising. . . .

(if) Served in other establistants in which food is served for
immediate human consumption (e.g., ilasional food service establishments,
such as schools, hospitals, and cafeterias; transportation carriers, such as trains
and airplanes; bakeries, deliessens, and retail contienary stores where there
are facilities for immediate consumgmti on the premises; food service vendors,
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such as lunch wagons, ice cream shops, mall cookie counters, vending machines,
and sidewalk carts where foods aregrmlly consumed immediately where
purchased or while the consumer is vildkaway, includingsimilar foods sold

from convenience stores; and food deljvsystems or establishments where
ready-to-eat foods are deliveredhomes and offices). . . .

(1d.)

b. The Complaint Sufficiently Alleges that the Publix Bakery Is Subject to the
Requirements of the FDCA and FALCPA

Publix argues that the Publix bakery thald the Cookie to Wood and his mother falls
squarely within this exception to the EB and FALCPA, as described by the federal
regulations. Specifically, Publpoints out that the Cookie wgsaced in a bag” after being
selected by Wood. Publix further argues thatalegations of the Qoplaint establish that
Wood’s cookie was “made to order” and therefexempt from labeling requirements. Publix
appears to contend that, because productdmridbehind the display case are not packaged and
can be sold individually, the @ducts are indistinguishable froznokies sold at a mall cookie
counter or a muffin sold at a coffee cartccArdingly, Publix argueshe allegations of the
Complaint establish that all fo@dld from the display case irPaiblix bakery falls within the
exceptions stated by the federajutations and, therefore, thedd is exempt from the labeling
requirements of the FDCA and FALCPA.

Upon careful review of the allegations oét@omplaint, the court disagrees. The proper
inquiry at the Rule 12 stage is whether the atiega of the Complaintaken as true, properly
support the plaintiffs’ claim th&ublix was obligated under the FDCA and FALCPA to warn
consumers of allergens in its bakery productfie Complaint’s allegationg fact, establish the
contrary of Publix’'s argument. For instantee Complaint alleges that the Cookie was not
prepared in the store for immediate consump@si21 C.F.R. 101.9(j) contemplates. Moreover,

the grocery store’s bakery appe#o be distinct as a general matter from, for instance, a lunch
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wagon, food truck, or vending machine. Thererarallegations that there was a place to eat on
the premises or anywhere near the Publix bak8&iynilarly, the allegations indicate that this
Cookie was baked before being brought to thdifstore and displayed in the same form in
which it would be sold and consumed—not at atlikir to, for instance, a deli sandwich that is
made-to-order per a customer’s specificatioAdditionally, based on the allegations of the
Complaint, the court is unpersuaded that Puldikery items taken from the display case, like
the Chocolate Chew cookie, are “generally coned immediately whengurchased or while the
customer is walking away.” The Complaint pldalgialleges that a number of the products sold
by Publix bakeries are soldrfoonsumption at home—just likee allegedly identical bakery
products that are packaged and solthe same area of the store.(the Chocolate Chew
cookies taken from the same batch as thoseisalee display case but sold in plastic packages
with labels.)

For these reasons, the court concludes thailtetiffs have sufficiently alleged that the
Publix bakery was subject to the labelirequirements of 21 U.S.C. § 343@vpccordingly, the
court will deny the defendants’ motion to dismisthwespect to the plairfits’ products liability
claims premised upon FALCPA.

2. Does the TPLA Obligate Publix to WaConsumers of Tree Nuts in the
Chocolate Chew Cookie?

a. The TPLA, Generally
The Tennessee Products Liability Act, T.C.A. § 29-28-4i0deq, states that “[a]

manufacturer or seller of a prodttall not be liable for any injury to a person . . . caused by the

% The court notes that an extensive searchaked no federal casesdmreting Section 343(w)
and 21 C.F.R. 8 101.9(j) in the context of amstances similar to the factual allegations
asserted by the plaintiffs.
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product unless the productdstermined to be in @efective conditiolr unreasonably
dangerousat the time it left the control of the mafacturer or seller.” T.C.A. § 29-28-105
(emphases added). The statute expldias“unreasonably dangerous” means that
a product is dangerous to an extentdral that which would be contemplated by
the ordinary consumer who purchasewith the ordinary knowledge common to
the community as to its characteristior that the product because of its
dangerous condition would not be jout the market by a reasonably prudent

manufacturer or seller, assuming tttee manufacturer or seller knew of its
dangerous condition.

Id. at § 29-28-102(8). Accordingly, to survive dissal at the Rule 12 stage, the plaintiffs must
allege facts sufficient for the court to infer tija} the Chocolate Chewookie was defective or
unreasonably dangerous; (2) the detegasted at the time that theggluct left Publix’s control;
and (3) the plaintiffs’ injuries was prorately caused by the defective produ€ing v. Danek
Med., Inc, 37 S.W.3d 429, 434-35 (Tenn. Ct. App. 2000).
b. The Parties’ Arguments

Publix argues that the alleged danger pdsethe Cookie—the tree nuts included in its
ingredients—does not support a claim titet Cookie was “unreasonably dangerous” under
Tennessee law, because the tree nuts in thei€a@ke obvious to an average consumer.
Specifically, Publix points to Section 29-28-105¢dthe TPLA, which states that a “product is
not unreasonably dangerous because of a failure to adequately warn of a danger or hazard that is
apparent to the ordinary usér Publix points to a handfuf Tennessee state court decisions
involving a variety of toxic odangerous products, where theniessee courts have concluded
that it is “the knowledge and experience of agirary consumer of thgroduct, rather than a
particular product,” that determés whether a danger or hazaroud have been apparent to an

ordinary user.See, e.gMemphis Bank & Trust Co. v. Water Servs.,,lii68 S.W.2d 525, 528
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(Tenn. 1988) (overturning dismissal of produ@bility action after bach trial related to
contaminated water and chemical produ@gg, e.gPemberton v. Am. Distilled Spirits Co.
664 S.W.2d 690, 692 (Tenn. 1984) (assessing motidistniss claim filed under TPLA against
manufacturer and sellef grain alcohol)Shoemake v. Omniquip Int152 S.W.3d 567, 574
(Tenn. Ct. App. 2004) (affirming grant of surang judgment to equipment manufacturers and
sellers sued by estate of worker who widled in a fall at a construction job site).

Publix also relies considerabby its interpretatin of the Restatement (Second) of Torts
and contends that, pursuant to the Restatent@veis not obligated to warn the plaintiffs about
tree nuts in the Cookie. The pa#g agree that Tennessee courtgeehaonsistently turned to the
Second Restatement and, specifically, Commenth@Restatement, when assessing whether a
duty to warn exists under the TPLA&ee, e.gPemberton664 S.W.2d at 692. Comments i and
] to Section 402A of the Restatement dsctunreasonably dangerous” products. Comment i
states:

i. Unreasonably dangerousviany products cannot pobfi be made entirely safe

for all consumption, and any food or drug necessarily involves some risk of harm,

if only from over-consumption. Ordinarygar is a deadly poison to diabetics,

and castor oil found use under Molkssi as an instrument dbrture. That is not

what is meant by “unreasonably dangeroughis Section. The article sold must

be dangerous to an extent beyond that which would be contemplated by the

ordinary consumer who purchases itthvthe ordinary knowledge common to the

community as to its characteristicso@s whiskey is not unreasonably dangerous
merely because it will make some people drunk, and is especially dangerous to

alcoholics; but bad whiskey, containiagiangerous amount of fuel oil, is
unreasonably dangerous. . . .

RESTATEMENT (SECOND) OF TORTS§ 402Acmit. i (1965) (“Comment i”).

The Restatement also explainatihin certain cases, sellerg aequired to give directions
or warnings about hidden dangers or hazards in products, including major allergens found in
food.

13



J. Directions and warningdn order to prevent the product from being
unreasonably dangerous, the seller may benedjto give directions or warning,
on the container, as to its use. Thiéesenay reasonably assume that those with
common allergies, as for example to eggd strawberries, will be aware of them,
and he is not required to warn agstithem. Where, however, the product
contains an ingredient to which aistantial number of the population are
allergic, and the ingredient is one ege danger is not generally known, or if
known is one which the consumer woutchsonably not expect to find in the
product, the seller is regeil to give warning againgf if he has knowledge, or

by the application of reasonable, develbpeman skill and foresight should have
knowledge, of the presence of thgredient and the danger.

RESTATEMENT (SECOND) OF TORTS§ 402Acmit. | (1965) (“Comment j”). Publix argues that,
pursuant to Comment |, the burdeas on the plaintiffs to be awaof the nuts in the Cookie.

The plaintiffs contend thatp the contrary, Comment j supp®the plausibity of their
claim because their cause of action alleges thahé€lproduct contained an ingredient to which a
substantial number of the popudet are allergic, ad (2) the ingredient is one which the
consumer would reasonably naect to find in the product.

c. Failure-to-Warn Challenges Premised upon Hidden or Unknown
Ingredients

Upon review of the authorities cited by the patthe court notes that the circumstances
of the plaintiffs’ action appear to be novel witlthe Sixth Circuit. Consequently, with the
exception of one recent Tennessee Court of Apialision, the parties have urged the court to
look to cases that are eithe) Euibstantially distinguishabledim the plaintiffs’ action with
respect to factual circumstances, or (2) preohigpon other states’ products liability laws.

Here, unlike the cases cited by the deferglahe allegedly unreasonably dangerous
product is food that contained an “unknown ingeat'—in fact, a majoallergen. Accordingly,
the court has reviewed the small universeasfes addressing “unknowngredients” and
allergens in failure-to-warn tort actions. T@eurt of Appeals for the District of Columbia

Circuit discussed the history of failure-to-warmallenges around tle®untry in a 2007 action
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filed by lactose-intolerant indigduals against sellers of millSee Mills v. Giant of Maryland,
LLC, 508 F.3d 11, 14-15 (D.C. Cir. 2007). Tvéls court noted that, “[i]n the food context . . .
tort-law principles foreclose failure-to-warn liaty when the risk that some people might have
an adverse reaction toettiood is ‘widely known.” Id. at 13. Citing the Third Restatement of
Torts, the court wrote that, “when ‘both the mese of an allergeniagredient in the product
and the risks presented by such ingrediemtadely known, instruatins and warnings about
that danger are unnecessaryid. (quoting RESTATEMENT (THIRD) OF TORTS PRODUCTS
LiaBILITY § 2 cmt. k (1998)). Accordingly, thdills court held, the district court had properly
dismissed the lactose-intolerant plaintiffs’ claibexause the plaintiffd) were aware of their
allergies and (2) were aware that consumiilg mould cause allergic reactions. The court
distinguished two other categorielscases from the plaintiff€laims, however—cases in which
“the risks from food areot considered ‘widely known!unknown-ingrediat’ cases and
unknown-harm’ cases.Id. at 14 (emphasis in original).

Unknown ingredient cases, like the plaintifé€tion here, addresgisations “where a
substantial number of consumers are alletgia food ingredient #t reasonable consumers
would not expect to find in the foodMills, 508 F.3d at 14 (citingivingston v. Marie
Callender’s, Inc. 72 Cal. App. 4th 830, 832 (1999) (MSG in fresh vegetable sBugyn v.
McDonald’s Corp, 101 Ohio App. 3d 294 (1995) (seaweed-daiingredient in hamburger)).
In Livingston cited by theMills court, the California Court &ppeals concluded that a trial
court had improperly stricken thpdaintiff's strict liability causeof action upon a pretrial motion
in limine by simply concluding that there was naoifpiwrong with the MSG in the soup. On
appeal, the.ivingstoncourt wrote, the proper alysis of a defendantigbility pursuant to the

Restatement depends on wheth@rtlie product contained an ingrext to which a substantial
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number of the population are athéc, (2) the ingredient is one which the consumer would
reasonably not expect to find in the product, @8)dhe defendant knew of the presence of the
ingredient and the danger it podedhose consumers with allergieAccordingly, the appellate
court remanded the claim for trial on the strict liability claim.

d. The Plaintiffs Have Sufficiently Alleged a Failure-to-Warn Challenge
Premised upon Tennessee Law

First, the defendants urge the court to dssnthe plaintiffs’ products liability claim
premised on Tennessee law because there wamgotrong with the presence of tree nuts in
the Cookie—they were an imded ingredient. As thevingstoncourt noted, though, ending
the inquiry at whether or not amgredient is “wrong” is inappriate under the Restatement.
To overcome a Rule 12 Motion, instead, the TPL4urees the plaintiffs tgufficiently allege
that (1) the Cookie contained angredient that is a major atgen; (2) the consumer would not
reasonably expect to find tree nutghe Cookie; and (3) the defgants knew of the presence of
the ingredient and that it was a major allergen. Here, the plaintiffs’ Complaint sufficiently states
factual allegations as todke three requirements.

Second, the court is unpersuaded by Publix’s argument that, drasleel Complaint, the
Cookie cannot be considered unreasonably dangéecause the nuts in the Cookie were
“apparent to the ordinary user.” T.C.A. 8§ 29-28-1)5(In fact, the plaintiffs specifically allege
that the nuts were not apparémthe plaintiffs, even after M8lankenship broke off a piece of
the Cookie and ate it herself. Accordingly, thisraothing in the pleadings to suggest that the
plaintiffs’ failure-to-warn claim premised on fieessee law should fail because the risk of an
allergic reaction was apparentan ordinary consumer. Th#egations with respect to the

hidden nature of the allergen in the Cookie algpport a finding that thglaintiffs’ claims fall
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outside of the “common allergiesbntemplated by Comment Pursuant to Comment j, of
course, lactose-intolerant indiials purchasing cow’s milk anddividuals allergic to peanuts
ordering peanut butter sandwiches cannot promedert products lialy claims based on a
seller’s failure-to-warn. Thdlagations of the Complaint hereowever, plausibly state that the
allergens in the Cookie were ragiparent to an ordinary camser, even a consumer suffering
from a common allergy.

The court is also unpersuaded by the defeslanjument that a Washington state court
case,Thompson v. E. Pac. Enters., Ine.“directly on point.” 115 Wash. App. 1042 (Wash Ct.
App. 2003). InThompsonthe plaintiff suffered from a peat allergy andafter ordering
almond chicken to be delivered to her home feorestaurant, suffered a serious allergic reaction
that caused a heart attack. The plaintiffdfjlamong other claims, a claim for strict liability
premised on Washington’s Product Liability AdReviewing a trial court’s decision to grant
summary judgment to the restaurant, the Wasbm@tourt of Appeals cited Section 402A of the
Second Restatement and concluded that thetiffigifailure-to-warn claim must fail because
the restaurant was entitled to assume thatethah common allergiewill be aware of them.
Notably, the Washingto@ourt of Appeals citetlivingstonand stated that, unlikgvingston
the plaintiff inThompsorhad not informed the restauranthar allergy and did not obtain an
express warranty that the dishi diot contain peanut or any ¢eaamount of peanut. Here, of
course, as ihivingston the plaintiffs informed a Publi@mployee of Wood'’s allergy before
purchasing the Cookie and obtairen express warranty thaetlCookie did not contain tree
nuts.

Finally, the court notes that the parties discuss a recent Tennessee Court of Appeals case

at length in their respective brieBissinger v. New Country BuffeNo. M2011-02183-COA-
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R9, 2014 Tenn. App. LEXIS 331 (Tenn. Ct. App. June 6, 2014). Upon close review, the court
concludes thaBissingersupports a conclusion that Publas obligated to warn consumers
regarding the tree nuts in the Cookie.Bissinger the Tennessee Court of Appeals affirmed a
trial court’s decision to deny summary judgmentite defendant, a restaurant, based on the
defendant’s failure to warn thmaintiff of a danger in a food pduct. The defendant served raw
oysters to the plaintiff, a patn, who subsequently contractetatal bacterial infection caused
by the presence of naturally-occurring bacteritheoysters. The courbncluded that, although
the law does not impose a duty to warn of riglet are widely known (such as the risk of
consuming excessive aleol), the proof in th8issingercase showed that there was no
difference between the appearance, smell, or tdste oyster that is safe to eat and one that
contains large quantities of the deadly bactefiacordingly, the courtoncluded that the danger
of the product was not open and obvious and, thexethe restaurant was subject to a duty to
warn consumers of the risk of eating raw oysters.

Similarly, here, the allegatiortd the Complaint suggest thiste presence of tree nuts in
the Cookie was not open and obvious to consumdiseover, as the Restatement expressly
instructs, where a consumer would not reasonakpect to find a major allergen in a product
and where the defendant is awaré¢haf allergen’s preseg in the product, the seller is obligated
to issue a warning to consumers. Upon rewéihe plaintiffs’ Canplaint, there is no
suggestion that the plaintiffs cauihave reasonably expected tadfian allergen in the Cookie.
Therefore, at this stage, takitite allegations of the Complaint tnee, the court concludes that
the plaintiffs have approprigly alleged that the Cookie wamreasonably dangerous” at the
time that it left the seller’'s msession. Consequentiiie court will deny the defendants’ motion

to dismiss with respect to the plaintiffs’guucts liability claim premised upon Tennessee law.
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B. The Plaintiffs Have Properly Alleged aDeclaratory Relief Claim Pursuant to
FALCPA

As a final housekeeping matter, Publix argues the court should dismiss the plaintiffs’
declaratory relief claim pursuant to FALCPAdause Publix’'s bakery is exempt from the
labeling requirements of the FALCPA under theefial regulations. For the reasons discussed
with respect to the plaintiffgroducts liability claim premisedn FALCPA, the court finds the
defendants’ argument unpersuasive. Accordinglplix's motion to dismiss will be denied
with respect to Cour§A of the Complaint.

CONCLUSION

For these reasons, the defendants’ MotioDismiss (Docket No. 11) will be denied.

An appropriate order will enter. % / W—’_

LETA A. TRAUGER
United States District*Judge

19



