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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

GARY CLINE, individually and as Next Friend
and Probate Representative for the Estate of
Derek Landon Wood,

Plaintiff,

Case No. 3:15-0275
Judge Aleta A. Trauger

V.

PUBLIX SUPERMARKETS, INC. and

)
)
)
)
)
)
)
3
PUBLIX TENNESSEE, LLC, )
)
)

Defendants.

MEMORANDUM

Pending before the court is a Motion fortRd Summary Judgment (Docket No. 64)
filed by the defendants, Publix Supermarkéts, and Publix Tennessee, LLC (Collectively
“Publix”), to which the plaintiff, Gary Clinehas filed a Response (Dat No. 70), and Publix
has filed a Reply (Docket No. 74). For the mresdiscussed herein, the motion will be granted
in part and denied in part.

BACKGROUND AND PROCEDURAL HISTORY

This action was filed on March 20, 2015, seekim@old Publix liable for the death of
eleven-year-old Derek Landon Wood (“Landon{Pocket No. 1.) Landon’s death resulted
from an anaphylactic allergic reaction to egtpecans (a type of tree nut) contained in an
unlabeled chocolate chew cookie purchased bynbitier, Sabrina Cline, from the full service
bakery counter of Publix Store No. 0142%0iarksville, Tennessee on June 3, 2014 (the
“Cookie”). The Complaint, which names as pldistiGary Cline, Sabrina Cline, and Stephanie
Blankenship (Ms. Cline’s sistand Landon’s aunt), brings seakclaims against Publix under

Tennessee law, seeking compensatory and punitivagies: strict liability, implied warranty of
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fitness, negligence, and violation of the Tesse®e Consumer Protection Act, Tenn. Code Ann. 8
47-18-104(b) (the “TCPA”). Thesdaims are all based on allegatidhat Publix failed to affix

a label to the Cookie stating its ingredientsmotherwise warn consumers that the Cookie
contained tree nuts, a known magtiergen, rendering the Coekunreasonably dangerous. The
negligence and TCPA claims are additionally based on allegations that the bakery associate who
gave the Cookie to Landon’s family misrepresertked it did not contai tree nuts, to which
Landon was highly allergic, andahPublix failed to properlirain or supervise its sales
associates in responding to amser inquiries about allergemsfood products. The Complaint
also seeks a declaratory judgmtrdt 1) Publix violated the federal Food Allergen Labeling and
Consumer Protection Act of 2004, 21 U.S.C 8(@®4 (the “FALCPA”) and 2) the cap on
noneconomic damages under Tennessee law (Cade Ann. § 29-39-102) violates the
Tennessee and United States Constitutions aackftire, should not apply to this action.

On May 26, 2015, the court gradtthe plaintiff's Motion towithdraw the TCPA claim
and issued an Order dismissing this claiithyrejudice. (Docket Nos. 16, 17.)

On June 2, 2016, the court grahtie plaintiff's motion to viuntarily dismiss: 1) the
declaratory judgment claim related to the FALCRAd 2) all claims of plaintiffs Sabrina Cline
and Stephanie Blankenship, removing thempaasies to this action. (Docket No. 44.)

On October 11, 2016, Publix filed a Motion fartial Summary Judgment along with an
accompanying Memorandum, seeking to dismiss: d pthintiff's claims for strict liability and
breach of implied warranty of fitness, on thewnrds that these claims — which are based on a

failure to label the Cookie or otherwise wdnat it contained pecans — cannot proceed because

! While the plaintiff’'s motion was not brougbh this ground, the FALCPA does not, in any
event, provide a private right attion. As discussed mordljubelow, however, the FALCPA
still informs the scope of available cormmlaw actions for food allergen labeling.



Publix complied with the FALCPA, which did notquire it to label th€ookie, and the cookie
was not unreasonably dangerous or defective asZplde plaintiff’'s negligence claim, to the
extent it also arises frometlallegations that the Cookie svaot labelled or was unreasonably
dangerous as sold (though Puldkpressly states thatdoes not seek to dismiss the negligence
claim to the extent it arises from allegatioakted to conversations between Landon’s family
and the bakery associate whoyided them with the Cookié)and 3) all requests for punitive
damages. (Docket Nos. 64, 65.) Publix dtameously filed two ppendices of attached
exhibits. (Docket Nos. 66-67.)

Publix specifically argues that, by dropping klaim for a declaratory judgment that
Publix violated the FALCPA, the plaintiff has conceded that the FALCPAdalidequire Publix
to label the Cookie. (Docket No. 65, p. 5.) WIiiRlagblix did not file a separate Statement of
Undisputed Material FactsuBlix's Memorandum referencéise undisputed facts that the
Cookie was made from scratch at the Publixestoom which it was sold, that it was available
only through the store’s full-sexé bakery counter, and thatias unpackaged and ready to eat
at the time it was sold — facts that ardlwapported in the record. (Docket No. 66-3
(Deposition of Nicole Esposito, manager of fublix store where the Cookie was sold), pp.

78:11-84:14; Docket No. 66-4 (Deposition of J&dey, Business Development Director for

2 Publix correctly cites the Tennessee Productiliigtict for the rulethat all product claims
except those based on@xpressvarranty or misrepresentati require a showing that the
product is defective or unremsably dangerous as sol@ienn. Code Ann. § 29-28-105.
Accordingly, the plaintiff's claims that seek toltdd’ublix liable for the adence of an ingredient
label or other warning hinge on a showingttthe cookie was de€tive or unreasonably
dangerous (whether as a matter of strict liabditymplied warranty), while the negligence claim
based on the alleged express warranty oraprsisentation by the sales associate does not
(regardless of the fact that thlusim is framed in the Complaint as a negligence claim). Publix
seeks to dismiss only those claims thattased on the Cookie being defective as sold.



Publix bakeries), p. 42:21-25.) i# further undisputed that nogredient label was affixed to the
Cookie or otherwise given to Landon’s fanily.

The parties agree that theraidispute of material fact & whether the bakery associate
who served Landon’s family the Cookie misrepresdrhat the Cookie didot contain tree nuts
and, accordingly, as stated above, Publix doesoet for summary judgment with respect to
the plaintiff's claims arising from this exchangBublix does, however, argue that the facts as
presented by the plaintiff cannaipport punitive damages reldt® this claim. Publix
specifically cites the testimony Ms. Cline, where she states that the bakery associate
responded to her inquiry about the presendeeefnuts in the Cookie and her concerns about
Landon’s allergy by simply stating that the CaoWwas a chocolate cake cookie with a brownie
texture, but she concedes that the associate dekpatsslystate that the Cookie had no nuts.

(Docket No. 67-2 (Deposition &abrina Cline), pp. 225:6-230:15.)

% There is evidence in the record that: 1)gnsianging in the Publizakery where the Cookie
was sold stated that the bakery’s products relyutantain tree nuts,ral 2) cross-contact tree
nut warnings were printed on the paper bagtich the Cookie was placed and the price label
affixed to the bag. Ms. Cline stated in keposition, however, that such warnings would not
have influenced her decision to give Landon@lekie, so long as she believed the Cookie itself
did not contain tree nuts. (Docket No. 67-2,21:3-212:20.) The plaiiff’s claims arising
from Publix’s failure to label the Cookie areuth not based on an allebyiilure to warn of
potential cross-contact or genleuae of allergens in the balye but on the plaintiff's position
that any such warnings were insufficient oaittown to convey thahe Cookie actually
contained pecans. This evidence is, therefoedevant to the instant motion, though it may be
relevant at trial if Publix gues that Ms. Cline was contributgmegligent for having ignored
these signs.

* The bakery associate, Julianne Hendersoncin daitright denies thafls. Cline or anyone in
Landon’s family ever informed her of Landon’sdrnut allergies or ked at all about the
ingredients in the Cookie. (Docket No. 6§Deposition of Julianne Henderson), pp. 34:12-
41:24.) This is a dispute for the trier of factésolve at trial but, fopurposes of this motion,
the court considers the facts in the light mosgbfable to the plaintiff and will assume that Ms.
Cline’s account is true.



In its motion, Publix also requests that doeirt reserve judgment on the plaintiff's claim
for declaratory relief as to the constitutionality of Tennessee’s noneconomic damages cap,
because this issue is not ygtai (Docket Nos. 64-65.)

On October 28, 2016, the plaintiff filed a Response in opposition, along with an appendix
of attached exhibits. (Docket Mo70, 71.) The plaintiff denigkat his withdrawal of his claim
seeking a declaratory judgmenathPublix violated the FALCPA is a concession that Publix was
exempt from labelling the Cookie under the FALCg#ating only that the statute is difficult to
understand and has not been interpreted by casalving similar factial scenarios). He,
instead, argues that such an exemption woatdin any event, warrant dismissal of the
plaintiff's claims. (Docket No. 71, p. 2.) The piaff, however, neither fates the facts that the
Cookie was made from scratch at the Publxestvhere it was sold, was unpackaged and ready
for consumption at the time of sale, and was fiiered elsewhere, nor does he reference or cite
any evidence to the contrary. The pldfrdiso makes no express argument that Pz
bound by the FALCPA to label the Cookie and was not exempt.

In his Response, the plaintiff also concetles the constitutionality of Tennessee’s
noneconomic damages cap is not yet ripe for determinat{@uacket No. 70, p. 1.)

On November 7, 2016, Publix fdea Reply. (Docket No. 74.)

LEGAL STANDARD

Rule 56 requires the court to grant a mofensummary judgment if “the movant shows
that there is no genuine disputet@asny material fact and the mawuas entitled to judgment as a

matter of law.” Fed. R. Civ. P. 56(a). To veiammary judgment as to the claim of an adverse

® Indeed, a recent opinion by the Tennessee Supreme Court held that the constitutionality of
Tennessee’s noneconomic damages cap is ndorpeview unless and until a plaintiff receives
a noneconomic damages vetdicexcess of the capClark v. Cain 479 S.W.3d 830, 831 (Tenn.
2015).



party, a moving defendant must show that there igamuine issue of materidct as to at least
one essential element of the plaintiff's clai@nce the moving defendant makes its initial
showing, the burden shifts to the plaintiffgmvide evidence beyond the pleadings, “set[ting]
forth specific facts showing that there is a genuine issue for tiédldowan v. City of Warren
578 F.3d 351, 374 (6th Cir. 200%gealsoCelotex Corp. v. Catretd77 U.S. 317, 322-23
(1986). Conversely, to win summary judgmentcags own claims, aoving plaintiff must
demonstrate that no genuine issfienaterial fact exists as to all essential elements of her
claims. “In evaluating the evidence, the cauust draw all inferences in the light most
favorable to the non-moving partyMoldowan 578 F.3d at 374 (citinilatsushita Elec. Indus.
Co. v. Zenith Radio Corp475 U.S. 574, 587 (1986)).

At this stage, “the judge’function is not . . . to weigh the evidence and determine the
truth of the matter, but to determine whettreere is a genuine issue for trialftl. (Quoting
Anderson v. Liberty Lobby, Inel77 U.S. 242, 249 (1986)). Bitlhe mere exstence of a
scintilla of evidence in support of the [non-moving party’s] position will be insufficient,” and the
party’s proof must be motlan “merely colorable.’Anderson477 U.S. 242, at 252. An issue
of fact is “genuine” onlyf a reasonable jury could find for the non-moving paioldowan
578 F.3d at 374 (citingnderson477 U.S. at 252).

ANALYSIS

Although the plaintiff has dropped his declargtjudgment claim for violation of the
FALCPA, Publix’s compliance ith the FALCPA remains centr&b the plaintiff's claims
seeking to hold Publix liable for failing todal the Cookie as contaig pecans or tree nuts.
Under the FALCPA, which is a 2004 amendmienthe federal Food, Drug, and Cosmetic Act

(the FDCA), “[a] food shall be deemed tornéesbranded . . . [i]f it is not a raw agricultural



commodity and it is, or it contas an ingredient that bearsaantains, a major food allergen,
unless” it is labeled as contamg the major food allergen. 21.S.C. § 343(w). The provisions
of the FALCPA, however, applgnly to foods that are reqed under the FDCA to bear
ingredient labels. See 213IC. 8343(w)(1)(A)-(B). Unde21l U.S.C. 8§ 343(q)(5)(a)(2), an
exemption to such labeling requirements is madéood “which is processed and prepared
primarily in a retail establishment, whichresady for human consumption . . . and which is
offered for sale to consumers but not for inclage human consumption in such establishment
and which is not offered for sale outside sudaldshment.” The related federal regulations
explain that this exemption ap@i¢o foods made on-site at in4stdakeries where they are sold,
so long as they are not offered for sale outsidiat establishment. 21 C.F.R. § 101.9(j§(3)t
is undisputed that the Cookie waeked from scratch in the Publvakery where it was sold and
was offered for sale only through that store’sxdwll-service bakeryaunter. Accordingly,
under the plain language of the statute, the FAL@RIMot require Publix to place an ingredient
label on the Cookie and Publixddnot violate the FALCPA.

A great deal of the briefing by both parties adhes their dispute as to whether Publix’s
exemption from the FALCPA's labeling requirent® would entitle Publix to a rebuttable

presumption that it is not liablander Tennessee law, for the fadlio label the Cookie. The

® The court notes that the FDCA and the esponding regulations frame this exemption as
applying solely to the nutritioméabelling requirements laid out subsection g of the FDCA

and not to théngredientlabeling requirements under subsectif@sand (i), which are expressly
incorporated into the FALCPAThe only logical reading of the statute, however, is that this
exemption applies to all FDCA labeling requirementis is consistent with the parties’ prior
briefing and the court's Memoranaiuon an earlier motion to dismiss. (Docket Nos. 11, 15, 23.)
Indeed, with respect to bakeries, the FDAgite specifically states that the “FALCPA’s

labeling requirements do not apply to foods Hratplaced in a wrapper or container in response
to a consumer’s order — such as the papbogrrused to provide a sandwich ordered by a
customer,” language consistent with tegulations related tihis exemption.See
http://www.fda.gov/Food/GuidanceRegulation/GandeDocumentsRegulatoryinformation/Aller
gens/ucm106890.htm#q15.



plaintiff argues that such aggumption does not apply becaegemptiorfrom a statute’s
regulations iglifferent fromcompliance and the presumption applies ym the latter instance.
Publix argues that there is nachudistinction and thahe presumption is warranted. The court
need not, however, reach this issue becawsEDICA contains an express preemption clause
that neither of the parties addses in their briefing but that clearly warrants dismissal of the
plaintiff's label-based claimas a matter of law.

The preemption clause contained in the FRAorovides that a pey cannot be held
liable under state law for allexg labeling activity that isota FALCPA violation. 21 U.S.C. §
343-1(a)(2) (“no State or politicaubdivision of a State may daotdy or indirectly establish
under any authority or continure effect as to any food in interstate commerce . . . any
requirement for the labeling of foad the type required by section . 343(w) . . . of this title
that is not identicato the requiremerdf such section.”)see also Turek v. General Mills, Inc.
662 F.3d 423, 426 (7th Cir. 2011) (explaining thatate can only enforce state law food
labeling liability that is coextensive with the EB, due to the nature of the preemption clause,
but nothing beyond thatiNew York State Restaurant Ass’n v. New York City Bd. of 5Hi&&lh
F.3d 114 (2d Cir. 2009Nemphos v. Nestle Waters North America,, IA¢5 F.3d 616 (4th Cir.
2015). Accordingly, the plaintiff canot proceed with his state lavaths to the extent that they
are based on Publix’s failing to label tBeokie as containing pecans. Not only does the
FALCPA not require Publix thave labeled the Cookie ke FALCPA also expressly
addresses food products like the Cedkiat are baked on site a¢ ttetail bakeries where they
are exclusively sold, and it exgssly provides that such prodsicto not need to be labeled.
Accordingly, any causes of action that seekdtw Publix liable for notabeling the Cookie are

expressly preempted.



To the extent that the plaintiff argues tRatblix had a separate duty to warn customers
of pecans in chocolate chew cookies, not astéemaf allergen ingredient labeling, but as a
matter of the product being unreasdgatangerous as sold (absamy warning), that claim also
fails. Under Tennessee law, “[a] manufacturesaller of a product shatot be liable for any
injury to a person . . . caused the product unless the product igetenined to be in a defective
condition or unreasonably damgeas at the time it left the controf the manufacturer or seller.”
Tenn. Code Ann. 829-28-105. Unreasogatdngerous is defined as:

dangerous to an extent beyond that whiciuld be contemplated by the ordinary

consumer who purchases it, witletbrdinary knowledge common to the

community as to its characteristics, or that the product because of its dangerous

condition would not be put on the marksta reasonably prudent manufacturer

or seller, assuming th#édte manufacturer or sell knew of its dangerous

condition.

Id. at 829-28-102(8). With respect to the preseof allergens in food pducts, as noted in the
court’s prior opinion on Publix’s M@n to Dismiss, federal districtourts have interpreted the
Second Restatement of Torts (which is the rmtmtelrennessee law) to mean that a food product
is only unreasonably dangerous where the aleiggredient is one a reasonable customer
would not expect to the find in the produ&ee Livingston v. Marie Callendar’s, In¢2 Cal.

App. 4th 830, 832 (1999).

The court finds, as a matter of law, that nas@nable jury could find that an ordinary
person wouldhotexpect that a bakery cookie, partanly a chocolate brownie cookie, might
contain a pecan or other tree niihis case is clearly distinghable from other cases cited by
the plaintiff where product defectaims have prevailed because an allergen ingredient was
objectively unexpected by a reasonable consumeirapossible to detect in a particular food

product. Livingston 72 Cal. App. 4th 830 (MSG in vegetaldoup advertised by a restaurant as

“made from the freshest ingredients, from scratéhign v. Delchamps, Inc624 So. 2d 1065,



1068-69 (Ala. 1993) (sulfite presratives on raw vegetables from a grocery store).
Accordingly, the plaintiff may not proceed withshslaims that are based on Publix’s failure to
label the Cookie with an ingrediitlist or otherwise affirmasely warn customers that the
Cookie contained pecans. The court, therefore, need not reach the question of punitive of
damages with respect to any such claims.

The plaintiff may, however, proce&dth his negligence claim, to the extent that it is
based on allegations that the conversation éetvandon’s family and Ms. Henderson caused
Landon’s family to believe that the Cookie didt contain pecans, a claithat is not challenged
by the instant motion and for which there is aictiapute of material fact. With respect to
punitive damages arising from this claim, Pulaligues that they are not appropriate because, at
most, the plaintiff's evidence supp® a finding that Ms. Hendersemittedto inform Landon’s
family that the Cookie contained pecans, but there is no evidestdelsh Henderson ever
affirmativelystated that the Cookie did not have pecans or other nuts. According to Publix, such
an omission cannot — as a matter of law — progitegal basis for a finding of recklessness, let
alone malice, so as to support a punitive damages verdict. The court finds, however, that the
effect of such an omission by Ms. Hendersongufrfd true, is a question of fact for the jury and
that a reasonable jury could find that thisigsion — particularly if accompanying a finding by
the jury that Ms. Cline infored Ms. Henderson of Landon’s tneet allergy and inquired about
the ingredients in the Cookie — was, in faetfficiently reckless to properly award punitive

damage$.

’ Publix refers to the minimum standard for punitive damages as one of gross negligence. The
Supreme Court of Tennessee, however, has itetidhat recklessness, rather than gross
negligence, is requiredSee N.H. ex rel. Herndaz v. Sequoyah Council, Inblo. 2:11-cv-171 ,
2012 WL 2126863, at* 2, n. 1 (E.D. Tenn. April 30, 2012) (cittoglges v. S.C. Toof & Co.

833 S.W.2d 896, 900-01 (Tenn. 1992)).
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It is true that the plaintithas placed no evidence in ttezord to suggest that Ms.
Henderson or Publix intentionally or maliciousigused Landon’s family to believe that the
Cookie did not contain nutapr is there any evidence in theeord that Publix negligently (let
alone recklessly) failed to traMs. Henderson so as to cause #iigation to happe In fact,
the plaintiff has proffered no glence about Ms. Henderson’s g whatsoever with respect
to punitive damages at issue in this motiéntrier of fact could find, however, that Ms.
Henderson’s actions were reckless and that Publix is vicariously liable for such recklessness,
which would render Publix subject to punitive damaggse Bownman v. Bulkmatic Transport
Co., Inc, 739 F.Supp.2d 1028, 1042 (E.D. Tenn. 2010) (“Under Tennessee law, punitive
damages may be awarded against a principal wiadskty arises from the acts of an ageisee
Medlin v. Clyde Sparks Wrecker Serv., |68 F. App’x 770, 775 n. 4 (6th Cir. 2003ge also
Dodson v. Anderser’10 S.W.2d 510, 513 (Tenn. 1988)ckeby v. Spangleb63 S.W.2d 555,
559 (Tenn. 1978).”). Accordingly, the plaintifffteegligence claim may proceed, to the extent
that it arises from the conversation beeém Ms. Henderson and Landon’s family, and the
plaintiff may also proceed with his request punitive damages related to this claim.

CONCLUSION

For the foregoing reasons, Publix’s Motifam Partial Summargudgment will be
granted in part and denied in part.

An appropriate order will enter.
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UnitedStateDistrict Jdd
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