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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

WANDA FRIERSON, Individually and as )
Widow of KEVREK FRIERSON, Deceased, )
)
Plaintiff, )
)
V. ) Case No. 3:15v-390
) Judge Aleta A. Trauger
UNITED STATES OF AMERICA, )
)
Defendant. )

MEMORANDUM

Pending before the court are two motiohsa Motion to Dismisdiled by the defendant,
the United States of Ameri¢the “United States”jDocket No. 9), to which the plaintiff, Wanda
Frierson has filed a Response in opposition (Docket No. 18), andiiited State$as filed a
Reply (Docket No. 45); and 2) a Motion for Oral Argument filed by Ms. Friersondieggthe
United StatesMotion to Dismiss (Docket No. 42), to which tbaited Statedas filed a
Response (Docket No. 44). For the reasons discussed herein, the United StabestdVioti
Dismisswill be deniedin part and stayed in part, and Ms. Frierson’s Motion for Oral Argument
will be denied

BACKGROUND & PROCEDURAL HISTORY

Ms. Frierson initiatedhis actionon April 7, 2015 (Docket No. (the “Complaint”), on
behalf of herself and her late husband, Kevrek Frierson (“the decedent’hgnasthie
defendant the Department of Veterans Affairs (the “VAAccording to the Complaint, the
decedent was entitled to VA benefits based on his service in, and honorable discimay ¢jeefr
United States Marines. The Complaint allegesttiatecedent was periodicaligspitalizedn
VA hospitals in both Murfreesboro and Nashville, due to a number of medical conditions, and

that ke was a patient in one of g®facilities at the time of his deatfihe primay allegationsn
1

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnmdce/3:2015cv00390/62768/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnmdce/3:2015cv00390/62768/46/
https://dockets.justia.com/

the Complaint are thal) the practitioners who treated the decedent in the VA hospitals in the
days and weeks prior to his deatigligently failed tqroperlyevaluate monitor,and treat his
medicalcondition, despite obvious and severe sympt@nd,gave the patient medications that
adversely interacted with one anothdtimately causinghe decedent’s death at the age3)f 5
and 2)after the decedent died, the VA allowed Tennessee Donor SEfviz8”) to remove his
body from the VA hospital and harvest his organs and tiskspite the fact théte decedent
was not an authorized donandthatMs. Friersm was falsely advisédhat the decedent had
executed authorization for organ and tissue donation, calsirtgunwittingly acquiescén the
donation. Ms. Frierson’s claims, brought pursuant to the Federal Tort Claims Act, 28%).S.C
1346(b) and 28 U.S.C. 88 2671-268BTCA"), are formedical malpractice and medical
battery and she seeks compensatory damages in the amount of $2.5 million.

Ms. Frierson did not attach to the Complaint, nor simultaneously filertdicate of
good faith, as requirdoly Tenn. Code Ann. 8§ 29-26-122, a provision of the Tennddsakh
Care LiabilityAct (formerly known as the Tennessee Medical Malpractice, Aotjified at
Tenn. Code Ann. § 29-26-1@t seq (the “THCLA”). The Complaint itself does not contain,
nor isit not accompanied by affidavit or other document containing, any of the information
that is to bencludedin acertificate ofgood faith, under § 29-26-122. Nor did Ms. Frierson file
a motion foran extension of time to file a certificate of goadif. The Complaint does not
address this omission in any way, nor does it raise any factual mlleget support of an
exception to theartificate ofgood fith requirement.

On May 28, 2015Ms. Friersorfiled a“Complaint Amendment” (Docket No.) 7o

clarify that theproperdefendanto this actions the United States.

! The Complaint does not specify whlttegedly falsely advised Ms. Friersancluding whether
this was a person associated with the VA or someone from TDS.
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On July 1, 2015, the United States filed a Motion to Dismiss (Docket No. 9), along with a
Memorandum in support (Docket No. 11). In this Motidwe Wnited States seeks to dismids.
Frierson’smedical malpractice claiwith prejudice undeRule 12(b)(6)on the grounds thads.
Frierson failed toife a certificate ofjood faith, as requirdaly § 29-26-122 othe THCLA. The
United Statessoseeks to dismisklis. Frierson’s batterglaim under Rule 12(b)(1andRule
12(b)(6) on the grounds that this claim is governed by the Tennessee Revised Uniform
Anatomical Gift Act, codified at Tenn. Code Ann. 68-30-Edkeq(the “Gift Act”) and 1) the
decedent was anrgan/tissue donor under the Gift Act and, therefidiee, Frierson’s claim
cannot succeed as a matter of law;alternatively2) the VA is immune from liabilityunde
Tenn. Code Ann § 68-30-115, fatemptingin good faith to comply with thei@ Act and,
therefore, this aart lacks subject matter jurisdiction over Ms. Frierson’s claim under Rule
12(b)(1) and the FTCA.

In support of its arguments related to the battery claim, the United States alsoefile
Affidavits of Jennifer Towers and Rose White (Docket Nos. 122 1Bje Affidavit of Ms.
Towers who — according to the United States’ briefinig Quality Manager for TDSjttests
thata document attached to the Affidavit “is part of [the decedent’s] tissue doood reith
DCI Donor Services, Inc. d/b/a Tennessee Donor Services.” (Docket Nol'ié attachmens
labeled as a “Confidential Donor Registry Verificatidrom theDonate Life Tennessee Organ
& Tissue Donor Registiyand indicateshat thedecedent registered as an organ tissue donor

on March 16, 2011. This authorizatiatlegedlyprovides “legally binding consent to donate

% Due to an unexplainegtror, the Affidavit of Jennifer Towerat Docket No. 12 is unreadablé.
was refiledon July 2, 2015 as Docket No. Htill unreadable, and, finally, on July 6, 2015 as
Docket No. 16, which is readable.

% According to the Donate Life Tennessee websiteindividual can join this registry either by
signing up online or while applying for, or renewing, a driver’s license or id&ttdn with the
Tennessee Department of Safe8eehttps://donatelifetn.org/HowltWorks.aspx#4.
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organs, eyes, and tissues,” “is irreversible and does not require the consent ofpmretre”
and “[a] signature is not required.” (Docket N@-1.) The Affidavit of Ms. Wright, whos
Chief Nurse, Acute Care and Inpatient Mental Health for the VA Tennesseg Maldthcare
Systemexplainsthat, when a patient dies at a VA medical faciNtA nurses are required to
notify TDS. TDS, in turn, poses a series of questions to the VA nurses to determine donor
eligibility status and then advises the VA nurses whether the deceaset ipagtnthe criteria
for donation. From that point forward, according to Ms. Wright's Affidavit, TDSdpaasible
for further contact withite deceased patient’s family. Ms. Wright's Affidavit further avers that a
VA nurse reportethe decedent’'death to TDS shortly after his death on June 18, 2014, pursuant
to VA policy.

On July 14, 2019\s. Friersorfiled a Response iapposition to the bited State’
Motion to Dismiss. (Docket No. 18.) Ms. Frierson opposes the dismissal of the blait@rpy
arguingthatthere is a factual dispute as to whether the decedent was an authorized organ and
tissue donor. Ms. Frierson opposesdismissalof the medical malpractice claim on the ground
that she was excused from filiagcertificate of good faithlong with the Complairtecausehe
VA failed to provide her with all athe necessary documentation from the decedent’s medical
records. As analternative to denying the United States’ Motion to Dismiss the medical
malpractice clainwith prejudice, Ms. Frierson requests that the court permit her to voluntarily
dismiss her medical malpractice clamthout prejudiceor offer her a thirtyday extensin
within which to file the certificate of good faith.

On August 19, 2013VIs. Friersorfiled her own Affidavit as well as the Affidavit of Dr.
Muhammad M. Akmal in further support of her opposition. (Docket Nos. 23 Atathed to
Ms. Frierson’s Affdavit is a document that she attests to be a portion of the decedent’s medical

records from his admission to the VA hospital the day before his death, indicatitigetha
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decedent is not an organ donor and did not intend to be one. In his AffidavikDal Avers
that he is a licensed physician in good standing who has been practicing in theshanfoeand
Nashville areas for more than twenty years, including having been emplay&thatospital for
several yearsand that he is familiar with the ldcstandard of care. While he states that he has
reviewed almost 10,000 pages of the decedent’s medical recortisxanessed a preliminary
view supporting the merits of” Ms. Frierson’s claim, Dr. Akmal atdeghat he has
“substantial doubts aboutdltompleteness of the medical recgrdgcause the consulting notes
reference critical medical tests for which there are no results in the re¢Datsket No. 24 at 1
3-4.) Dr. Akmal avers that “[i]t is impossible for any physician to give a disf@opinion on

the breach of the standard of care or the issue of causation until it can berestertesther or
not those important test results exist. If the tests were not performed and thespucporplete
records provided, then there was a breach in the standard of care. Based on reyexpsra
VA staff physician, | do not believe that complete medical records have been gdrimride
whatever reason.(ld. at 1 5.)

On December 18, 2018eUnited Statesnanually filed audio recordingalong wth
transcripts othese recording®f calls between the VA, TDS, and Ms. Frierson in the twenty-
four hours following the decedent’s death, regarding the issue of angatissualonation.
(Docket Nos. 32, 35.) Also on December 18, 2015, the UnitedsSikedthe Affidavits of Jody
Phillips, the Director of Decedent Affairs at the VA facility where the decedent aiet,

Thomas Patterson, the Nursing Supervisor at this faci{Dpcket N@. 36, 39 These items

purport to show that 1) TDS informed the VA of the decedent’s status as a donor, not the other
way around; 2) TDS, not the VA, informed Ms. Frierson that her husband was a donor; and 3)
Ms. Frierson acquiesced in the donation, albeit with certain limitations that gie&dato and

did not express an objection or suggest that a mistadkéd&en made.



Also on December 18, 2015, the United States filed the Affidavit4éetifsa Kingsley,
the Release of Information Clerk for the VA Tennessee Valley HealthcamrStsthe time of
the decedent’death, and Robbie Braswelhe Privacy/FOIA Officer for the VA Tennessee
Valley Healthcare System. These affidavits provide evidensegport of the United States’
position that all of the decedent’s medical records have been provided to Ms. Friersan in the
entiretyand that there is, thus, no justification for Ms. Frierson’s failure to fikrt#ficate of
good faith. (Docket Nos37, 38.)

On December 22, 201Hs. Friersorfiled a Motion for Oral Argument on the pending
Motion to Dismiss. (Docket No. 42.) On December 23, 2015, the United States filed a Response
to Ms. Frierson’sMotion for Oral Argument. (Docket No. 44.)

On January 8, 2016, the United States filed a Replyeplaintiff's Response to its
Motion to Dismiss. (Docket No. 45.)

ANALYSIS

As a preliminary matter, the court finds that oral argument is not necessarglte tbe
United States’ Motion to Dismiss. For the reasons discussed in greater lotai, the
information in the record is more thanfficiert for the court taule on the motion as to both the
medical malpractice and battery claims, and no additional testimony wouldl thiéecutcome.
Accordingly, Ms. Frierson’s Motion for Oral Argument will be denied.

The United States cit&sentek Bldg Prods, Inc. v. ShemwVilliams Co, 491 F.3d 320
(6th Cir. 2007) for the proposition that, when a factual attack to subject matter jusisdict
raised, the court may look to affidavits and other documents to resolve this dispute and, thus,
requests that the court lookttee evidencetihas filed along with its Motion to Dismiss in
resolving this dispute. What the United States overlooks, however, is that the Sexihal$0

held inGentekthat:



a district court engages in a factual inquiry regarding the
complaint’s dlegations only when the facts necessary to sustain
jurisdiction do not implicate the merits of the plaintiff's claim. If,
on the other hand, an attack on subjeetter jurisdiction also
implicates an element of the cause of action, then the distridt cour
should find that jurisdiction exists and deal with the objection as a
direct attack on the merits of the plaintiff's claim.

Gentek 491 F.3d at 330For the reasons discussed below, the court finds that the United
States’ arguments against Ms. Friefsdrattery claims are based on the merits and, therefore,
the court will not make a determination as to the factual disputes at this stage.

l. Medical Malpractice Claim and The THCLA'’s Certificate of Good Faith
Requirement

According to § 29-26-122(a) of tAHCLA, in filing amedical malpractice claim like
Ms. Frierson’s (in which expert testimony will be required to establisHitiabnder§ 29-26-
115), “the plaintiff or the plaintiff's counsshallfile a certificate of good faith with the
complaint If this certificate is not filed with the complaint, the complaim&ll bedismissed, as
provided in subsection (c), absent a showing that the failure was due to the faiha@aiider
to timely provide copies of the claimant’s records requested SuBsection (c) states that
“[t]he failure of a plaintiff to file a certificate of good faith in compliance witis ection shall,
upon motion, make the action subject to dismissal with prejudic§emghases added).

The United States argues thas MFrierson’smedicalmalpractice claim should be
dismissedvith prejudicebecause she failed to file a certificafegood faithat the same timas
she filed tle Complaint, and she has not showat this failure was due to the VA'’s failure to
provide cqies of the claimant’s records requested. In fact, it is clear from the thabttieVA
has provideds. Friersorwith voluminous medical records of the decedevis. Frierson
argues, however, that thecords are incomplete, for the reasons indicatdar. Akmal's

Affidavit. Ms. Frierson has requested that¢bart deny the United States’ Motion tasbhiss



the claimwith prejudice on this ground or, alternatively, permit her to voluntarily dismiss the
claim without prejudice in order to refile it along with a compliant certificate ofl gaiwh.

The court is not convinced that the possibility of missing information idebedent’s
medicalrecords, asalleged by Ms. Frierson and Dr. Akmattually renderets. Frierson
unable to file a certificatef good faith. Section 29-26-1@9 expresslyprovidesthat a
certificate of good faith may be based osignedstatemenby an expert saying that the expert
either“[b]elieve[s], based on the information available from the medical records camg¢nai
care and treatment of the plaintiff for the incident or incidents at issu¢hémnatis a good faith
basis to maintain the actid(829-26-122(a)(1)(B))or “[b]elieve[s], based on the information
available from the medical records reviewshcerninglte care and treatment of the plaintiff
for the incident or incidents at issue and, as appropriate, information from thefpdaiathers
with knowledge of the incident or incidents at isghat there are facts material to the
resolution of the case that cannot be reasonably ascertained from the medical records or
information reasonably available to the plaintiff or plaintiff's counsel; and that, despite the
absence of this information, there is a good faith basis for maintaining this Ac(&20-26-
122(a)(2)(B)(emphass added) Dr. Akmals affidavit clearly indicates that the records he has
reviewed support his preliminary finding afgood faith basis to maintain this action, despite the
possible absence of information, and thahag expressethis opinion to Ms. Frierson’s
counsel. Moreover, Ms. Frierson has not indicated anywhere in the record that atte s
requested additional information from tHé& at this time or that there will be any way to resolve
thedispute at to whether information is missing from the records provided without girg ¢e
the discovery phase of litigation. Accordingly, the court is not convinced thabsleace of

certaintest resultdrom the decedent’s medical records provides any justification for Ms.



Frierson’s failure to file a certificate of good faith, based on the prelmniivadings of Dr.
Akmal.*

Nevertheless, the Supreme Court of Tennessee has recently held that “nothing in the
[THCLA] prevent[s] the trial court from granting [a plaintiff §quest for voluntary dismissal.
Davis ex rel. Davis v. Ibaci#65 S.W.3d 570, 574 (Tenn. 201&}firming a trial court’s order
permitting a plaintiff to voluntarily dismiss a medical malpractice claim without prejueles
while a motion to dismiswith prejudicewas pending, based on a dispute dkerplaintiff's
alleged noncompliance with § 29-26-)2ZFor this reason, and in light of the court’s findings
that Ms. Frierson currently has all of the necessary components to fikifiaaterof goodfaith
that would comply with § 29-26-12fhe court will order that Ms. Frierson will be permitted to
file a voluntary dismissal of her medical malpractice claim on or béareh 4 2016. If Ms.
Frierson does not do so by that date, the court will dsthe claim with prejudice.

[l Battery Claim And The Gift Act

Underthe Gift Act:

A donor or other person authorized to make an anatomical gift
under § 6830-104 may make a gift by donor card or other record
signed by the donor or other person making ¢, or by
authorizing that a statement or symbol indicating that the donor has
made an anatomical gift be included on a donor registry. . . .

Tenn. Code Ann. 8§ 68-30-105(b). Also under the Gift Act,

A donor may amend or revoke an anatomical gift, natle by

will, by: (1) A signed statement; (2) An oral statement made in the
presence of two (2) individuals; (3) Any form of communication
by a terminal patient addressed to a physician; or (4) The delivery
of a signed statement to a specifiedekto whom a document of

gift had been delivered.

* The United States alsogues that Dr. Akmal may not provide expert testimony in this matter,
and that consultation with Dr. Akmal may not provide the basis of Ms. Frierson’scegetibf
good faith, because Dr. Akmal has previously been employed by the VA. The United State
cites no legal proposition for this argumemtr is the court aware of any.
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Tenn. Code Ann. 8§ 68-30-106(ajhe United States argues that the decedent’s registration with
the Donate Life Tennessee registry renders him an authorized donor under thet,Gift A
precluding Ms. Frierson’s claim as a matter of law. What the United Stztesoks, however,
is that the decedent’s placement on that registry does not necessarily pradeiohétiae
conclusion as to his status as a donor, given the Gift Act’s provisions for the subsequent
revocaton of an anatomical giftindeed, Ms. Frierson has provided evidence that there are notes
thedecedent’s medical records indicating such a revocation may have been magle by th
decedenandthatthe VA may have improperly failed to report this information to TDS.
In the alternative, the United States argues that its agents acted in aitfoatdempt to
comply with the Gift Act and are, therefore, immune from liability undé8-80-115of the Gift
Act, which provides:
A person who acts in accordan with this part or with the
applicable anatomical gift law of another state, or attempts in good
faith to do so, is not liable for the act in a civil action, criminal
prosecution, or administrative proceeding.
While the United States has presented ewsdehat could potentially suppaid position
that the VA acted in good faith with respect to its dealings with TDS regardingrMrson’s
status as a donor, there is no basis for the court to make this finding as a matter of la

particularlyon a moion to dismiss The court is aware of no legal basis to find that the question

of good faith immunity under the Gift Act is a jurisdictional question. To the contrecourt

®> The United States also argues that it is not subject to liatutityls. Frierson’s battery claim
because it is TDS, and not the VA, that was responsible for communicating wikridtson
about, and making the final determination regarding, the decedent’s donor status. sfsgéi
of the litigation, however, before discovery has been completed, it is not apprapaatettain
the precise role of the VA in providing information to TDS and to Ms. Frierson that may ha
impacted the final decision to harvest organs from the decedent. Ms. Friersbinses ot to
name TDS as a defendant in this action at this time but, irrespective of whetendy be
subject to liability, the question of the United States’ liabiignains a matter of dispute
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finds that the question of good faith cleaglyes to the merits of the amti and idor a later
stage, aftethe discovery process.

As the United States notes in its briefing, the FTCA grants the court juesdaster the
United States (and waives its sovereign immunity from suit) only for claimsiohwprivate
individual would #so be subject to liability 28 U.S.C. § 1346(b)(1) (“[T]he district courts . . .
shall have exclusive jurisdiction of civil actions on claims against the United Statks
circumstances where the United States, if a private pessuarig beliable tothe claimant in
accordance with the law of the place where the act or omission octuriadarguing that,
because the good faith immunity provision of the Gift Act would preclude the Unites'Stat
liability, the court lacks jurisdiction over Ms. Frierson’s battery claim uitlde 12(b)(1)the
United States essentially argues tjuaitsdiction is only appropriate under the FT@Ahere the
plaintiff would actually be successful on theeritsof the claim Thiswould essentially require
any phintiff bringing suit under the FTCA to prove his or latire claim on the merits before
jurisdiction could even be established. To the contrhgycourt finds that subject matter
jurisdiction is proper in this case because Ms. Frierson has suffygiéed a claim for battery
that, if successful, would lead to liability for a private individual and, thus, pejanisdiction
over the United States under the FTCA. Therefore, the court finds that dismidaek fof
subject matter jurisdiction isoh warrantegdand this clainshall proceed. Accordinglyhte
United StatesMotion to Dismiss Ms. Frierson’s battery claim will be denied.

CONCLUSION

For theforegoing reasondvis. Frierson’s Motion for Oral Argument will be denied, the
United States’ Motion to Dismiss will be stayed uMaérch 4 2016 with respect to Ms.
Frierson’s medical malpractice claim, and the United States Motion to Dismiss wihizsid

with respect to Ms. Frierson’s battery claim. If Ms. Frierson does notWitduatary disnissal
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of her medical malpractice claim bjarch 4 2016, the United States’ Motion to Dismiss that

claim will be grantedand the medical malpractice claim will be dismissed with prejudice at that

An appropriate order will enter. MM
' s

ALETA A. TRAUGER{
United States District Judge

time.
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