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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION
JAMESR. CALLENDER, JR,,
Plaintiff,

No. 3:15-cv-00409
CHIEF JUDGE CRENSHAW

V.

TYSON FRESH MEATS, INC,,

N N N N N N N N N

Defendant.

MEMORANDUM

Pending before the Court is Tyson Freshat$, Inc.’s (“Tysdon”) Motion for Summary
Judgment (Doc. No. 51), to which James R.&wler Jr. has respondedpposition (Doc. No. 58)
and Tyson has replied (Doc. Né&, 71). For the reason that fallpthe Motion will be granted in
part and denied in part.

|. Factual Background*

After working for threeyears as a Processing Supervestofyson’s Carthage, Texas plant,
Callender applied for an open pmn at Tyson’s Goodlettsvillelennessee plant. (SOF f 1-3).
He was interviewed, and his transfer was appidxeGary Denton, the @ddlettsville’s Complex
Human Resources Managand by Doug Griffin, the OperatioManager of that facility. _(1dJ 4).

Callender started working at the Goodbtls plant on Decembet3, 2009 as a Production

Supervisor on the B-Shift in the Beef Departmelm.November 2012, he transferred to an open

! The following facts are drawn from Tyson’s Statement of Undisputed Material Facts (Doc. No. 53)
and Callender’s responses thereto (Doc. No. 70) (collectively “SOF”). The Court omits many of the facts that
are contained in those filings because Callendealbasdoned both his age and race discrimination claims.
Furthermore, some of the facts are unnecessary fegbmmd purposes, but are useful in the legal discussion
that follows and are discussed in that section.
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Production Supervisor position ingiBeef Department on A-Shifhd started reporting to A-Shift
General Supervisor Kendl@ns. Jenkins, in turmeported to Griffin. (1df 21, 23).

In June 2013, Griffin supervised the A-SiE#ef Department whildenkins was on vacation.
On June 20, 2013, Griffin issued Callender a writt@nning after he allegedly failed to follow his
directions for three consecutive days.. fi®25)? Griffin met with Célender on June 20, 2013 to
discuss the written warning, which stated: “[Cadler] is receiving a writtewarning for failure to
follow directions. Reed will also be placed on action plan.” Whenrlenkins returned from
vacation, Griffin told him about ghwritten warning and instructdénkins to prepare a Performance
Improvement Plan or PIP,_(1§1 27, 28).

The PIP from Jenkins covered three perfance deficiencies: (1) Management and
Communication Skills, (2) Efficiencies, and (3)elds. With respecto “Management and
Communication Skills,” Tyson exgted Callender to follow magament’s instructions, improve
his communication with subordinateand ensure that his teavas implementing the processes
required to achieve production gaalés for “Efficiencies,” Tysn expected Callender to run a
minimum of 104% efficient on all prim&lsn his production line. Finally, with regard to “Yields,”
Callender was expected to monitor his yiedwsl identify which yeld category he was not
achieving. (1df1 31-34).

Callender does not dispute the ¢sixce of the PIP, or that Begned it on July 8, 2013. (Id.

2 In his deposition, Callender did not dispute thase events occurred. Wever, in an Affidavit
filed with his reponse to Defendalst Statement of facts, Plaintiff asserts that he “did follow directions,
however, given the language barrier, the fact it wasmduar very busy time of year, the new process which
was being implemented by Griffin was not easy to implement overnight and Griffin was just impatient with
how long it was taking Callender to accomplish the neethod.” (Doc. No. 60, Callender Aff. § 12).

*Primal” refers to a particular muscle, like thieuck tender that are cut into products (such as a
steak) on the production line. Each line runs a particular set of primals. (Doc No. 52 at 5 n.1).

2



1 35). Nor does he giate knowing that his failure to improaed achieve the goals outlined in the
PIP would result in discipline, up and including termination._(1§135, 36). He claims, however,
that the “[ijntent of the Action Plan was to hssglaintiff and retaliate against him for complaining
about Ken Jenkins.”_(Id} 34). In this regar@allender asserts that, after meeting with Jenkins on
July 1, 2013 to discuss the PIP, he refused toisaymd then took it to Deon and complained that
Jenkins was holding him to a higher standard than other Production Supervisors because of his race
and age. Callender also claims that, aftertimgevith Denton, he was called to a meeting with
Griffin, Jenkins and Denton and wassentially told he “neededdet on board with the Action Plan
or be fired.” (Doc. No. 60, Cahder Aff. J 16). It was thendhCallender signed the PIP, and
Jenkins changed the date from Julyp July 8. Callender alsoaiins that once Jenkins learned he
had complained Jenkins scoring of his performance was “way out of line.” 1d38, 39).

Callender and Jenkins met twice to discudte@der’s progress, armh August 8, 2013, they
met a third time to reviethe final results. Jenkins deterradhthat Callender had achieved only 32.5
percent of the goals listed ims PIP, and Jenkins had docurteehl10 occurrences of Callender’s
alleged failure to follovor give instructions.

Callender was terminated from employment argést 9, 2013. He filed suit in this Court
on April 10, 2015, alleging race discriminatiormolation of Title VII, 42 U.S.C. § 2000&t seq.
and the Tennessee HumangRs Act (“THRA”), Tenn. Code Ann. § 4-21-1(# seq.; age

discrimination in violation othe Age Discrimination in Employemt Act (“ADEA”), 29 U.S.C. §

* Plaintiff admitted in his deposition that he does not know if Denton ever discussed his complaint
with Jenkins; Jenkins testified that he was unawemny complaint until after Callender was terminated,;
and Denton testified that he never told Jenkins that Callender madgpanof discrimination complaint
about him. (Idf1 40-42).



621et seq. and the THRA, and retaliation violation of Title VII and the THRA. Tyson moves for
summary judgment on all claims.

Il. Standard of Review

The standards governing summary judgment leen restated ommuntless occasions and
are well known. It suffices toote: (1) summary judgemt is only appropriate where there is no
genuine issue as to any materadtfand the movant is entitledjtmigment as a matter of law, Fed.
R. Civ. P. 56(a); (2) the facts and inferences rhastonstrued in favaf the nonmoving party Van

Gorder v. Grand Trunk W. R.R., In&09 F.3d 265, 268 (6th Cir. 2007); (3) the Court does not

weigh the evidencar judge the credibility of witness@ghen ruling on the motion, Anderson v.

Liberty Lobby, Inc, 477 U.S. 242, 249 (1986); and (4) the nedstence of a scintilla of evidence

in support of the nonmoving partypesition is insufficient to suive summary judgment, Rodgers
v. Banks 344 F.3d 587, 595 (6th Cir. 2003).

I11. Legal Analysis

A. Race and Age Discrimination

In response to Tyson’s Motidior Summary Judgment, Callender asserts that, while his
“Complaint also contained a causfeaction for discrimination . . . #his stage of the proceedings,
[he] has elected not to respondtefendant’s Motion for Summarydgment in this regard.” (Doc.
No. 59 at 2 n.2). Callender, tleéore, has abandoned his claimsdge and race discrimination and

summary judgment will be gnted on those claims. S€tark v. City of Dublin 178 Fed. App’x

522, 524-25 (6th Cir. 2006) (findingstiiict court did not err whegranting summary judgment on

claims that were not properly respondeyj Conner v. Haree’s Food Sys., Inc65 Fed. App’x 19

(6th Cir. 2003) (finding plaintiffs lrthabandoned their claim “[b]ecaudedy] failed to brief the issue



before the district court”).
B. Retaliation

Section 704(a) of Title VII mkes it “an unlawful employmeirpractice of an employer to
discriminate against any of lesnployees or applicants for emapiment . . . because he has opposed
any practice made an unlawful emyment practice by this subchaptor because he has made a
charge, testified, assisted, orgi@pated in any manner in anvestigation, proceeding or hearing
under this subchapter.” 42 U.S.@.2000e-3(a). Similarly, thHEHRA makes it “a discriminatory
practice” for an employer to “[r]atiate or discriminate in any maer against a person because such
person has opposed a practice dexd discriminatory by [the THRAr because such person has
made a charge, filed a complaint, testifiedsisted or participated in any manner in any
investigation, proceeding drearing under [the THRA].” TenrCode Ann. 8§ 4-21-301(a)(1).

“Retaliation claims under the THRA follow fedélawv,” Wade v. Automation Pers. Servs., [rg12

F. App’x 291, 300 (6th Cir. 2015)nd, therefore, “a retaliationaiim under both statutes follows the

same analysis,” Arentiav. City of Memphis519 F.3d 587, 606 (6th Cir. 2008); Jeaillips v.

Interstate Hotels Corp974 S.W.2d 680, 683 (Tenn. 1998g(ihessee Supreme Court observing

that, “[a]lthough the language differs slightly, itdkear that the legislature intended the THRA to
be coextensive with federal law.”).
Where, as here, a plaintiff presents no dieagétlence of discrimination or retaliation, his

claims are analyzed under the familiar McDonnell DouBlasline burden-shifting framework.

“To establish a prima facie case of retaliationplgntiff] must show ‘(1) that [he] engaged in a

®> McDonnell Douglas Corp. v. Gregdll U.S. 792 (1973) and T&x Dep’t of Cmty. Affairs v.
Burdine 450 U.S. 248 (1981).




protected activity; (2) that the defendant hebwledge of [his] proteed conduct; (3) that the
defendant took an adverse emphent action towards [him];na (4) that there was a causal

connection between the protected activity and tiveise employment action.Mickey v. Zeidler

Tool & Die Co, 516 F.3d 516, 523 (6th Cir. 2008) (bracketsriginal) (quoting Weigel v. Baptist

Hosp. of E. Tenn.302 F.3d 367, 381 (6th Cir. 2002)). titfe plaintiff satisfies [his] prima facie

showing, the burden shifts toetldefendant to offer evidenceafegitimate, non-retaliatory reason
for the adverse employment action.”. 1tf the defendant succeedbge burden shifts back to the
plaintiff to show that the defendants proffemegson is a pretext for wwful retaliation.” _ld.;

accorde.E.O.C. v. New Breed Logisticg83 F.3d 1057, 1066 (6th Cir. 2015).

Tyson argues that summary judgment is wae@dior two reasons. First, Callender cannot
establish a causal connection for purposes gfrinisa facie case and, second, he cannot show that
the reason for his termination was a pretext folliegtan. The Court consgfs the issues in turn.

1. Causal Connection

“Title VII retaliation claims must be proveatcording to traditional principles of but-for

causation[.]”_Univ. of TexeSw. Med. Ctr. v. Nassat33 S. Ct. 2517, 2533 (2013). Recently, the

Tennessee Court of Appeals opined “that thenEssee Supreme Court would adopt the reasoning
of Nassarand “h[e]ld that a plaintiff making a retation claim under the THRA ‘must establish that

his or her protected activity was a but-for caokéhe alleged adverszction by the employer.

Goree v. United Parcel Serv., Ind90 S.W.3d 413, 440 (Tenn..@pp. 2015) (quoting Nassdr33

S.Ct. at 2534).
Tyson argues that Callender’s “but for” region claim fails at the outset because, in his

deposition, Callender testified tHas termination may have beemttesult of several things. More



specifically, Tyson points to the follomg exchanges between counsel and Callender:
Q. Mr. Callender, why do you beliewou were terminated from Tyson?

A. Because | complained about treatmemas receiving from Ken Jenkins, because
| made the call to the 800 number.

Q. Any other reasons you can think of?
A. Ken didn't like me.
* * *

Q. Is there anything else that you can recall?

A. Regarding?

Q. As the basis for your retaliation claim?

A. Possibly the call to the 800 number. Tdhain't sit well with them. So, like | said,

from the get-go, Ken had it ofdr me. And | believe becaa of -- it started out, |

called the 800 number. Thatisw | got on A shift. He didn’t want me on A shift;

he wanted his buddy Thomas Barton to cdraek to A shift who had been out on

an injury.
(Pl. Dep. at 165, 264-68).Tyson insists that these “adssions preclude arfiling of ‘but-for’
causation” and his “testimony that he was fteated for reasons other than his alleged
discrimination complaint is dispositive ofshietaliation claim.” (Doc. No. 65 at 2-3).

Plaintiff's so-called “admissions” may ultimatedgrve as the death-knell for his retaliation

claim, but they alone are not fatal. The qisests why Callender waterminated, not why he

believes he was terminated. Jekis v. Sheriffof Indian River Cty, 603 F. App’x 851, 853 (11th

Cir. 2015) (citation omitted) (natg that the inquiry “centers on the defendant’s beliefs, not the

® The call to the 800 number was not protected activity, but rather was a complaint about how Tyson
intended to change its practice with regard to sépi@and shift changes. Callender conceded in his
deposition that this call related only to his disagreement with the proposed changes and had nothing to do
with his race or age. (Doc. No. 53-1, Callendar Depo. at 60).
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employee’s beliefs or ‘reality as it exists outsid¢haf decision maker’s he&d; Moore v. City of

Philadelphia461 F.3d 331, 342 (3d Cir. 2006) (citationitied) (“The ultimate question in any
retaliation case is an intent to retaliagéenon.”).

Callender's deposition testimony aside, diysargues that the only possible basis for
Callender to show a causal connewtis the nearness in time be®wn his complaint to Denton and
his termination. Citing a couple of districburt decisions, Tysonrgjs the familiar song that
temporal proximity alone is insufficient to establish but-for causation.

Recently, the Sixth Circuit observed thatfi{gome cases temporal proximity alone may be

sufficient.” Savage v. Fed. Express Cofh6 F.3d 440, 448 (6th Cir. 2017¥Where the adverse

employment action ‘occurs very close in time afieremployer learns of a protected activity, such
temporal proximity between the events is digant enough to constitute evidence of a causal
connection for the purposessHtisfying a prima facie ca®f retaliation.””_1d.(quoting_Mickey v.

Zeidler Tool & Die Co,.516 F.3d 516, 525 (6th Cir. 2008)). T3igth went on to olesve that while

it had “not considered any specitieiling on the period dfime that a court will consider sufficient
to show temporal proximity,” ihad “found that a time period afmonth or more may establish

temporal proximity.” _Id(citing Dye v. Office of the Racing Comnmy’i@02 F.3d 286, 306 (6th Cir.

2012) (finding that two months didient to show a causal conrien); Singfield v. Akron Metro.

Housing Auth, 389 F.3d 555, 563 (6th Cir. 2004) (statingtttmree months ved'significant enough
to constitute sufficient eve&hce of a causal connection”). The Sixth Circuit in Savaiged that a

delay of 33 days betweegrotected activity and a suspesrsi and a 41 day period between the

" While Savagévolved a claim under Uniformed Services Employment and Reemployment Rights
Act, 38 U.S.C. 43#t seq., the Sixth Circuit noted that “the same legal standard as in other retaliation cases”
applied. _Id.



activity and termination “raise[d] an inferencatkhe adverse action was motivated by [plaintiff's]
protected activity.”_Idat 499.

Here, there was a 38-day gap betweentime Callender spokéo Denton and his
termination. The Court finds this sufficid@ntestablish causation fpurposes of Callenderfsima

facie case, particularly since “[tlhe burden of estsitiihg a prima facie case in a retaliation action

is not onerous, buine easily met.”_Taylor v. Geithnef03 F.3d 328, 336 (6th Cir. 2013) (quoting

Mickey, 516 F.3d at 523).
3. Proffered Reason and Pretext
Tyson claims Callender was firbécause he did not comply withe terms of the PIP. This

is a legitimate non-retaliatory reason for teration. Hussain v. Highgate Hotels, It26 F. App’x

256, 265 (6th Cir. 2005)Yenkins v. Electrolux Home Prod., In2016 WL 6875970, at *7 (M.D.

Tenn. Nov. 22, 2016).

Because Tyson has proffered a legitimate regaliatory reason for its employment decision,
the burden falls on Callenderpgooduce evidence from which a reaable jury could conclude that
Tyson’s stated reason is a pretext for retaliatiGallender can do so Bghowing that the reason
(1) had no basis in fact, (2) did not actually motivate the challenged coad(®},is insufficient

to explain the challenged conduct.” _Upshaw v. F&itb F.3d 576, 585 (6th Cir. 2009). “The

plaintiff must produce sufficie evidence from which the jurgould reasonably reject [the
defendant’s] explanatiomd infer that the defendant intentidiggretaliated] against him.”_1d.

The closeness in time beten the complaint and Callender’'s termination could be
meaningful but, “[u]nlike its rolén establishing a prima facie cagbge law in this circuit is clear

that temporal proximity cannot be the sole bagiéifaling pretext.” Seeger v. Cincinnati Bell Tel.




Co., LLC, 681 F.3d 274, 285 (6th Cir. 2012jtifeg Donald v. Sybra, Inc667 F.3d 757, 762 (6th

Cir.2012)). Still, “suspicious timing is arsing indicator of pretext when accompanied by some

other, independent evidence.” I(quoting Bell v. Prefix, In¢.321 Fed. App’'x 423, 431 (6th

Cir.2009)). Callender takes a shotgun approadmidsrefforts to show pretext, but many of his
arguments fail because he neglects to consitetimeline leading up to his termination. For
example, he argues that in J@® 3, just a couple of months befdris termination, he received a
satisfactory review and a raissd Jenkins did not see a needdd’|P when he went on vacation
later that month. This may wéle true, but it hardly shows ré&dion because it is undisputed that
Callender did not compla@bout discrimination unt#éfter the decision to place him on a PIP was
made. Similarly, Callender argues that the PtRated Tyson’s Managemetsciplinary Protocols
because it was prepared by Jenkins and not by Callender. However, no matter who prepared it, that
was done before Callender complained about amckeage discriminationLikewise, Callender
asserts that the PIP set “expeotas” that were “not consistemntith Defendant’s standards of
judging a production superag’]s performance” anthat the “arbitrary standard” requiring him to
“run a minimum of 104% efficient on all primal areas has no basis ieality[.]” (Doc. No. 15 at
15). Maybe so, but givinGallender a herculean task could notétaliatory when it was set before

he made his complaint.

The viability of Callender’s beef againByson necessarily hinges what happened once
the PIP was put into place because it was only thanhe complained. i, it is here, that the
Court finds that he has presensedficient evidence to dlanto question the proffered reason for his

termination.

In this regard, the Court neadt delve into the nuancestaw the lines are run for specific

10



primals, or what was expectedtivrespect to thoserles as Callender suggests. The heart of the

dispute turns on credibility and more sifieally that of Callender and Jenkins.

Callender complained to Denttimat Jenkins was holding hito a higher standard because
of his race and age, yet Jenkins is the one wd®tasked with grading Callender’s performance.
This is a logical choice (but not a HR best pica) given that Jenkingas Callender’s supervisor.

It is also potentially problematic because hthesone who was accused of discrimination. While
Jenkins claims not to have knoainout the complaint until afterdtiact (something both Griffin and
Denton appear to confirm), evesithout judging credibility, a jurgould find this assertion suspect.
Between the time the PIP was first presentedudy 1, 2013 and the time it was signed on July 8,
2013, all four met to discuss the PIP. Such a imge&tould likely have nobeen necessary but for
the fact that Callender refused to sign the FIRis raises two questions; why did Callender refuse
to sign the PIP?, and, more importantly, why dgthkins not ask either Griffin or Denton for the
reason that Callender chose nosign the PIP? When the faet® construed in Callender’s favor
as they must be for present purposes, a reasonablsojuid/conclude thatenkins both asked and

was told why.

Assuming Jenkins was actually aware of di&crimination complaint, a reasonable jury
could also conclude that heestted the scoring of Callendeperformance in retaliation for the

complaint. This is écause the evaluation was not entirely objective.

For example, Callender’s perfornwmin relation to whizard operaténsas found to be

unacceptable on July 13 and 27, 2013, and his eftoreeddress product styling issue such as tag

8 Whizard operators trim meat for $tig. (Doc. No. 60, Callender Aff. 19).
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ends and hangovers” wdmaind to be unacceptable on July b8 &ugust 3, 2013. (Doc. No. 54-1,
Callender Dep. Ex. 20). Howevemnder the PIP, Callender was reqd to spend “20 min[utes] per
period working with whizard opeti@s” and “30 min[utes] per p@&d working with stylers.” (19

It is unclear how Jenkins reachkid conclusion that Callenddrd not fulfill those requirements
because in his deposition he tastifthat he observed Callender ‘@&s$t” three to four times a day
for ten minutes at a time, (DoWo. 54-2 Jenkins Dept 134), leaving many hours in the day for
Callender to spend 20 minutes working the widzaperators and 30 minutes working with the
stylers. Thus, while Jenkins @te on the PIP that he “personatigver saw [Callender] working
with his trimmers,” (Doc. No. 54-4t 98), this does not mean tiGllender did not comply with this

requirement of the PIP.

Likewise, it is impossible to tell, unlessettCourt accepts Jenkins’ say-so, whether “no
direction [was] given for trim and carne” on July 2813, or whether Callend4d]id not give clear
direction on Aldi Eye Rounds trays August 3, 2013” as Jenkinkims. (Doc.54-1, Callender
Dep. Ex. 20). This is furth@omplicated by Callender’s claimatmany of the team members on

the line did not speak English.

Ultimately, and even though the events at isgeeirred at Tyson’s beef and pork processing
facility and not at oneof its better known chicken pressing plants, having Jenkins grade
Callender’s performance on the PIP may have beenathe proverbialdx guarding the henhouse.

That is something for the jury to determine.

In reaching this conclusion, the Court agréfed Callender “cannot proceed to trial based

on a subjective disagreement withson’s business judgment,” @er v. Toyota Tsusho Am., Inc.

529 F. App’x 601, 613 (6th Cir. 2013), and that “ilnappropriate for the judiciary to substitute its
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judgment for that of managemegn®mith v. Leggett Wire C9220 F.3d 752, 763 (6th Cir. 2000).
At the same time, however, the Court alssagnizes that “subjectiveeasons provide ‘ready

mechanisms for discrimination,”” ldieick v. Western Reserve Care Sy55 F.3d 444, 461 (6th Cir.

2004) (citation omitted) and “[w]here terminatidecisions rely on subj&ge evaluations, careful
analysis of possible impermissible motivationsagranted because such evaluations are particularly

susceptible of abuse and more likely to maskext,”” Yazdian v. ConMed Endoscopic Techs., Inc.

793 F.3d 634, 648 (6th Ci2015) (citation omitted). Here, theary will have to sort things out
because “the weighing of the egitte, and the drawing of legititeanferences from the facts are

jury functions, not those & judge.” _Reeves v. 8derson Plumbin&roducts, InG.530 U.S. 133,

150-51 (2000).
Il. Conclusion

On the basis of the foregoingysons’ Motion for Summaryudgment will be granted with
respect to Callender’s race anctatiscrimination claims, but deni@dth respect to his retaliation

claim.
An appropriate Order will enter.

WodD. (24, y

WAVERLY D. \CJRENSHAW JR.
CHIEF UNITED STATES DISTRICT JUDGE
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