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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

TENNESSEE CLEAN WATER
NETWORK and TENNESSEE SCENIC
RIVERS ASSOCIATION,

Plaintiffs,

NO. 3:15-cv-00424
JUDGE CRENSHAW

V.

TENNESSEE VALLEY AUTHORITY,

N N N N N N N N N N N

Defendant.

MEMORANDUM OPINION

The Tennessee Clean Water Network and Tennessee Scenic Rivers Association
(“Plaintiffs”) have filed a Complaint against the Tennessee Valley AuthdiityA”) alleging
numerous violations of the Clean Water ASEWA”) related toTVA’s operation of a codired
power plant about five miles south of the city of Gallatin, Tenngs&asdlatin Plant). (Doc. No.

1.) TVA has filed a Motion to Dismiss for Failure to State a Claim (Doc. No. 12), a Mtgion
Dismiss Plaintif§’ Claim for Civil Penalties and Plaintiffdury Demand (Doc. No. 28), a Motion
for Judgment on the Pleadings as to All Plaint@taims Regarding Seeps (Doc No. 51), a Motion
for Summary Judgment on Plaintifi€laim B (Doc. No. 57), and a Motion for Judgment on the
Pleadings as to PlaintiffsClaim E (Doc. No. 102).Plaintiffs have filed a Motion for Partial
Summary Judgment. (Doc. No. 106.) TVA has also filed a Request for Judicial igtzding
two exhibits. (Doc. No. 136.)

|. BACKGROUND

Plaintiffs are two Tennessee conservation organizations claiming individo@enewho

variouslyuse, paddle, fish in, enjoy, antherwisdive, work, and recreate on the portiontbé
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Cumberland River in the vicinity of and downstream from the GalRiant. (Doc. No. 1 at 1
22, 29, 31.) TVA s a corporate agency and umegntality of the United Stateseated by the
Tennessee Valley Authity Act of 1933,see16 U.S.C.8 831-831ee, that operates electrieity
generating facilities including the Gallatin Planid. @t § 2.)

A. TheGallatinPlant& Ash Ponds

The Gallatin Plant is a fowunit, coatfired power plant on Odora Bend Peninsula,
adjacent to the portion of the Cumberland River known as Old Hickory Lake. (Doc. Nof 87 at
1.) Old Hickory Lake is a reservoir created by the construction of the Old Hickokyand Dam
downstream from the location of ti&llatinPlant (Doc. No. 13 at 42—3.) Both the Lock and
Dam and the Plant were constructed during the 1950s, through cooperation Béi&emmd the
Army Corps of Engineers. (Doc. No. 849 11-14.) TheGallatinPlantnowburns approximately
four million tons of coal each g& generating bottwanted electricity andunwanted waste
byproducts in particular coal ash The Plant can create as much as 235,000 tons of coal ash
annually. (Doc. No. 1 at 1 49; Doc. No. 14 at § 49.) The Plant removes its coal ash bytmaixing
ashwith water and sluicing it to a series of unlined coal ash ponds that are sddavat the
Cumberland River by “earthen dikes.” (Doc. No. 14%49-50.)

Until around 1970, the Plant used a series of ash pwwlknown & NonRegistered Site
#83-132 (“Non-Registered Sitg. Around 1970, when thidon-Registered Siteeached capacity,
the Plant stopped usirtige sitefor coal ash disposal, but the pcarga—which, TVA admitted in
its Answer measursapproximately 73 acresstill contairsan unknown amount of coal ashd.(
at 1 79-81.) In or around 1997, the Tennessee Department of Environment & Conservation

(“TDEC’) asked TVA to formulate a closure plan for then-Registered Sitewhich it did. As



part of the closure plan, TVA begaronitoring the aréa groundwater for coal ash contamination
in 2000. (d. at 71 8283.)

TVA now sluices its askvater mixture to a different series of pond#igh Pond
Complex?). (Doc. No. 125 at 1 35 plaintiffs have identified thAsh PondComplexas consisting
of five ponds: Ash Pond A; Ash Pond E; and Stilling Ponds B, C, an(Dioc. No. B4 at SOF
36.) Coal ash waste begins its passage through the complex in either Ash Pond A or E, where
some ash is alloweid settle before the wates sent to the stilling ponds. In the stilling ponds,
more ash is allowed to settle, before the water is finally discharged intauthbe@land River.
(Doc. No. 1 at 11 5%6; Doc. No. 14 at 11 556.) In its Answer, TVA admitghat, while the
amount ofcoal ash produced by the Gallatin Plant varies from year to year, it ansluadigs
about 230,000 tons of ash into Ash Pond A. (Doc. No. 1 at { 101; Doc. No. 14 at § 101.)
Wastewatethenpasses from Ash Pond A to Stilling Pondf®m there taStilling Pond Cand
from there taoStilling Pond D. (Doc. No. 125 at §-38L). Stilling Pond D discharges effluent
into the Cumberland River at a site known as Outfall 001. (Doc. No. 125 at  41). Although TVA
no longer sluices ash into Ash PondHigt pondcontinues to contain what Plaintiffs allege to be
roughly five million cubic yards of coal ash. (Doc. No. 1 at § 103; Doc. No. 14 at 1 103y@oc.
125 at 1 3§. Wastewater passes from Ash Pond E to Stilling Poreh@ .from thergo Stilling
Pond D, where it joins the water being discharged into the river at Outfall (ID&c. No. 125 at
19 39-41).

Somewhat complicating matters, Plaintiffs dispute thaftePondComplex is merela
manmade wastewater treatment systieat discharges into the Cumberland River. Ratlitangc
United States Geological Survey maps thatdate the creation of thAsh PondComplex,

Plaintiffs allege that portion of the area on which the pomndsre builthad beercovered by a



stream known a&Sinking Creek that connected to the river. (Doc. No. 1 &t0ff.) Sinking
Creek, Plaintiffs argue, was and continues to be a water of the United Statleder such a
reading, at least portions of the Ash Pdddmplex in particular Ash Ponds A and E, would
themselvede waters of the United States, because @neynseparable from Sinking Creidelf.
(Id. at 164-166.)

B. The Gallatin Plans NPDES Permit

The CWA “anticipates a partnership between the States and the Federal Government,
animated by a shared elgfive: ‘to restore and maintain the chemical, physical, and biological

integrity of the Natiots waters” Arkansas v. Oklahoma, 503 U.S. 91, 101 (19@®ipting 33

U.S.C. 8§ 1251(3) Thebedrock of the CWA iSa defult regime of strict liability, whereby the
discharge of any covered pollutant into the Nasomaters amounts to a violation of thtatute

unless subject to a specific exceptioBierra Club v. ICG Hazard, LLC, 781 F.3d 281, 284 (6th

Cir. 2015)(quoting Piney Run Preservation Assv. Cty. Comns of Carroll Qy., 268 F.3d 255,

268-69 (4th Cir.2001)) The chief means for qualifying for an exception to the CgVstrict
liability regime is compliance with a permit issued under the National PailiRéscharge
Elimination System “NPDES). Id. “Generally speaking, the NPDES requires dischargers to
obtain permits that place limits on the type and quantity of pollutants that caledgsed into the

Nation's waters. S. Fla. Water Mgmt. Dist. v. Miccosukee Tribe of Indians, 541 U.S. 95, 102

(2004) Discharge of pollutants into the waters of the United States without an NPD&I§ per

1 Congress has defined the jurisdiction of the CWA as reaching all “waters Ghited States,
including the territorial seas.” 33 U.S.C.A. § 13@2deral rules have defined “waters of the
United States” toéncompass not only traditional navigable waters of the kind susceptible to use
in interstate commerce, but also tributaries of traditional navigable wateveetladds adjacent

to covered waters.United States v. Cundiff, 555 F.3d 200, 206 (6th Cir. 2009)
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in violation of the terms of an NPDES permitfypically a violation of the CWA. 33 U.S.C. 88
1311(a), 1342(a), 1365(f)(6).

“The Environmental Protection Agency“EPA’]) initially administers the NPDES
permitting system for each State, but a State may apply for a transfer of pgrenithiority to

state officials. Nat| Assn of Home Builders v. Defs. of Wildlife, 551 U.S. 644, 650 (2007)

(citing 33 U.S.C. 88 1251(b), 1342). In December of 1977, the EPA authorized the State of
Tennessee tssuesome types oNPDESpermits, which the Statgrants and enforcetrough
TDEC. Seeb6 FedReg. 21376 (1991). In 1986, the EPA expanded #uwhorizatiorto include

the authority to issue and oversee permits for federal facilities such @altagn Plant. 51 Fed.
Reg. 32, 834 (1986)The parties agree that the discharge of pollutants from the GallatintB|

the Cumberland River is authorized and governed by Ti3E@d NPDES Permit No.
TN0005428 (NPDES Permif, which TDEC most recently reissued in 2012. (Doc. No. 1 at 1 5;
Doc. No. 12; Doc. No. 15 at 5. Plaintiffs allege that the NPDES Permit authorizes the discharge
of wastewater pollutantsom the ash ponds only through a single point source: Outfall 001. A
dischargeo the waters of the United Statbsough any other point source, yhergue wouldbe

a violation of the CWA. (Doc. No. 1 at 1 46, 57.)

C. Alleged Unauthorized Discharges

The Gallatin Plant is located in an area with what is knowrkaist topography. Karst
topography is‘formed over limestone or dolomitand characterized bsinkholes, caves, and
underground drainage.” (Doc. No. 1 at  68; Doc. No. 14 at)f@aintiffs allege that TVA has
long known that the ash ponds’ construction and the area’s topography would be expected to, and
in facthave, resulted in contamination of the Cumberland Rigér through direct leaks from the

ponds to the riveas well aghrough leaks into groundwater that is hydrologically connected to the



river. (Doc. No. 1 af[160-65.) In 1977 for example,TVA prepared a report titletMagnitude

of Ash Disposal Pond Leakage Problem: Gallatin Steam,Plaatt Plaintiffs contend identified
sinkholerelated leakages so great that the leakage rate was equal to the rate of the inflow of
wastewater itself. Id. at 169—72.) Plaintiffs allege that sinkholes caused illegal discharges in at
least 2005 and 2014» well (Id.at 1 73.)

According to Plaintiffs, TVAs monitoring wells have shown that groundwater in and
around the Ash Pon€omplex is contaminated by pollutants including aluminum, cobalt,
manganese, and sulfate, in concentrations above relevant state and federal stéadztrfid16.)

In addition to the groundwater contamination, Plaintiffs contend that TVA has iderdifie
actively monitored numeroudseep’ through which wastewater passed directly frompgbeds

into the Cumberland Riverld. at § 117.)“Seep’ as Plaintiff uses the term, refers‘gbow pore

space seepage of contamindnés opposed tbconduit flow through fissures and sinkholes that
provides rapid connectivity with little to no pollutant attenuation. (Doc. No. 1 at § 152.)
Plaintiffs claim to have documented four additional sebps TVA had not previously identified,
which Plainiffs have dubbed Seeps A, B, C, and M. &t  118.) Plaintiffsallegations tie the
seeps directly to TV failure to adequately inspect, monitor, and maintain the ponds, and suggest
that seeps represent not only unlawful discharges of pollutantidaupotential signs that the

structural integrity of the ponds might become compromisketl.ai( § 119-24.)

2 TVA hassimilarly defined‘seep¥ as follows: leachate from landfills or surface imgndments
containing combustioresiduals” and composed of liquid . . . that hasrcolated through waste
or other materialemplaced in a landfill, or that passes through the surfaceuimpoents
contanment structurde.g., bottom, dikes, berm&)Doc. No. 52 at 2 n.1 (quoting 42 C.F.R. 8
423.11(r) (emphasis added)).) For the purposes of evaluating the pleadings, mipattant is
that“seeps is not a catchall term encompassing all leaks,taaComplaint alleges both seeps
and leaks that could not be characterized merely as seeps.
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The alleged contamination that Plaintiffs have identified is not limited tstilhective
Ash PondComplex. Plaintiffs allege thatby atleast 2002T VA’ sgroundwater monitoring around
theno longer activéNon-Registered Site revealed beryllium, cadmium, and cobalt in excess of the
EPA's maximum contaminant levelSMCLS") for groundwater protection, and that a 2012 TVA
study found that groundwater discharging into the Cumberland River from beneath the Non
Registered Site containdxryllium, cadmium, nickel, and zinc at levels that may pose a risk to
aquatic life. [d. at 71 84, 90.Plaintiffs further claim that independent testing abkons on the
Cumberland River shore adjacent to the NReyistered Site in February of 2015 found levels of
arsenic, copper, nickel, and zinc in excess of EPA Region 4 (Southeast) sruadunas (Id. at
93.) The NonRegistered Sits alleged dischrges into the groundwater render it, in Plaintiffs
words, ‘essentially a closk but leaking[,] wastewater facility.(Id. at ] 95.)

D. Plaintiffs Noticeto Requlators

“Although the primary responsibility for enforceméot the CWA] rests with the state
and federal governments, private citizens provide a second level of enforcement aad/eas
a check to ensure the state and federal governments are diligent in prose@dmy\Vater Act

violations.”Sierra Club v. Hamilton Cty8d. O Cty. Comnirs, 504 F.3d 634, 637 (6tdir. 2007).

In furtherance of that roja citizen may file a suit to enforce the CWA against an alleged polluter
if certain procedural requirements are met. 33 U.S.C. § 1Béfare filing suit alleging a CWA
violation, the citizen must provide sixty daystice to the alleged violator, tlE A, and the State

in which the alleged violation occurred. 33 U.S.C. 8 {IB4%)(A). “The 6Qday notice provides
federal and state gernments with the time to initiateeir own enforcement actiofisHamilton

Cty. Bd.Of Cty. Comnirs, 504 F.3dat 637. If the United States or relevant state government

does commence proceedings, the proposed citizen suibetdgcked by what is known dake



“diligent prosecutiohbarof 33 U.S.C. § 136B)(1)(B). The diligent prosecution bar provides
that a citizen may not file suit to enforce a standard, order, or limitation that idyadnégect to

an enforcemerdctionthat is being diligently prosecutgid court,by the EPA or atate 33 U.S.C.

§ 136%b)(1)(B). If the governmeninitiated suit is in federal court, however, the citizen il
participate by intervening as a matter of riglit. Whether intervention is possible in a state court

action will, of course, depend on state procedural law.

On November 10, 2014, counsel for Plaintiffs sent a Notice of Violation letter to TVA,
TDEC, and the EPA. (Doc. No:3) The letter informed the recipients that the Plaintiffs had
“identified serious and ongoing unpermitted violations of the CWA at the Gallatity’Rlad that
the Plaintiffs intended to sue TVA if it did not bindingly agree to appropriate rahgtdps within
sixty days of its reeipt of the letter. 1d. at 2.) The letter alleged that both thsh PondComplex
andNon-Registered Sitbad resulted in leakage of wastewater and pollutants into the surrounding
groundwater andhe Cumberland River through a numberesksin the ponds, including ten
TVA-identified seeps.ld. at 6.) Plaintiffs cited both independent testing and 18/éwn testing
showing that groundwater in the area contained a number of pollutants in amountsngxceedi
relevant EPA limits. Id. at ~16.)

E. State Enforcement Action

On January 7, 2015, the State of Tennessee filed an original enforcementgatitst
TVA in Davidson County Chancery Couwnder the Tennessee Solid Waste Disposal Act
(“SWDA”"), Tenn. Code Ann. 88 6811-101 to-124, theTennessee Water Quality Control Act of
1977 (*TWQCA”), Tenn. Code Ann. 889-3-101 to-137, and regulations promulgated thereunder
(“State Enforcement Actidin (Doc. No. 135.) Thecomplaint in the State Enforcement Action

expressly identifisitself ashaving been filedin response tothe Plaintiffs notice letter. Id. at



2.) The Statss complaint alleges that TVA groundwater monitoring around the Neagistered

Site suggest thdsolid waste has been repeatedly discharged from the [Régrstered Site] into

the groundwater in and arounthe Gallatin Plant, giving rise to causes of action under both the
SWDA and TWQCA. Id. at 11 40, 43, 48.) With regard to the Ash PGuaanplex thecomplaint
claims that ten seeps identifibgt the TVA*“eachconstitutpg a potential unpermitted discharge
from the impoundment pondsn violation of Parts 1l.A.4.a and 11.C.1 of its NPDES permit and
the TWQCA. (. at 1Y 37, 5353.) The Plaintiffs filed a Motion to Intervene in the State
Enforcement Action ofrebruary 5, 2015, and the State of Tennessee and TVA stipulated to thei
intervention pursuant to Tenn. R. Civ. P. 24.01(3). (Doc No. 42-2 at § 10.)

On January 21, 2016, the Davidson County Chancery Court entered an Agreed Temporary
Injunctionbetweerthe State of Tennessee and TVéquiringTVA to “develop an Environmental
Investigation Ran (EIP) for the [GallatifPlant] and submit it to TDEC within 60 days of the entry
of this Order’ (Doc. No. 422 at 4.) TVA was directed to include the EIP“a schedule of the
work to be performed to fully characterize the hydrology and geabtye[Gallatin Plant]jand
identify the extent of soil, surface water, and groundwater contaminatioG@GR [Coal
Combustion Residual] material.(ld. at 4.) The courtalso wrote that[i]n signing this Agreed
Temporary Injunction, the Court does not intend for this agreed order to have an effect on the
progression of th@endingfederal lawsuit in this Court. (Id. at 7.) Shortly after entering the
Agreed Temporarynjunction the court also directed the parties to provide periodic status updates
every seventyive days. (Doc. No. 71 at 2.) The status reports in that matter show k@t
circulated its first proposed EIP in March of 2016, #mel parties, including Plaintiffs in their
capacity as plaintifintervenors, have been meeting and communicating in efforts to agree upon

an appropriate EIP. (Doc. No. 77-2; Doc No. 109-2.)



F. Federal Complaint

Plaintiffs filed their Complaint in thi€ase on April 14, 2015. (Doc. No. 1.) In the
Complaint, Plaintiffs allege that the State Enforcement Action omitted a number edal&gA
violations covered by their 6@ay notice letter:

The State Complaint did not include multiplegoing violations of the Cleaiater

Act, including: (1) multiple permit violations alleged by tenservation Groups

in the 60day notice; (2) that TVA is unlawfully discharging pollutants into the

surface water of th€umberland River, as opposed to the groundwater beneath the

Gallatin Plant coal ash facilignly; and (3) that TVA unlawfully discharged, and

continues to unlawfully discharge, coal asko Sinking Creek, a water of the

United States.

(Doc. No. 1 at 1 20.) TVA has conceded that the third of thksgations—that TVA unlawfully
discharged pollutants into Sinking Creelwas not covered by its State complaint, but disputes
the contention that it failed to include any other relevant allegations. (Doc. NDY 202

ThefederalComplaint pleads fie claims, the last of which consists of five separate sub
claims. Claim A asserts that TVA unlawfully discharged pollutants into thesvattéhe United
States through hydrologically connected groundwater discharges. (Doc. N§f 115+161.)
Claim Bis premised on Plaintiffscontention that TVA improperly used Sinking Creek, a water
of the United States, as a wastewater treatment facillth. a{ 7 162171.) Claim C alleges
CWA violations based oficontamination of the Cumberland River from {iNon-Registered
Site]” (Id. at § 173.) Claim D similarly alleges violations based®oontamination ofthe
Cumberland River from the Ash Pond Complexd. &t 1 178.) Finally, Claims E.a through E.e
are based on violations of various provisions & NPDES permit: Claim E.a is premised on
subsection I.A.pClaim E.b is prensied on subsectidrA.c; Claim E.c is premisd on subsection

II.LA.4.a; Claim E.d is premisd onsubsectionl.C.2; and Claim E.e is preised onsubsection

II.C.3. (d. at 17 181-208.)
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The parties have continued to litigate this case and the State Enforcement @&ulibave
filed the various aforementioned motions in this Court. The Court will deal witmétiens, as
necessary, in turn.

II.MOTIONSTO DISMISS & FOR JUDGMENT ON THE PLEADINGS

TVA has filed four different motions raising various arguments that all or patteof t
Plaintiffs claims should be dismissed pursuant to Rule 12(b)(6) or 12(c) of the Federal Rules of
Civil Procedure. (Doc. No. 12; Doc No. 28; Doc. No. 51; Doc. No. 102.) Because the arguments
of these motions frequently overlap, the Court will consider them together.

A. Standard of Review

For purposes of a motion to dismiss failure to state a claim upon which relief can be
grantedunder Rulel2(b)(6) the Court must take all the factual allegations in the complaint as

true. Ashcroft v. Igbal, 556 U.S. 662, 8{2009). To survive a motion to dismiss, a complaint

must contain sufficient factual matter, accepted as true, to stierafor relief that is plausible

on its face.ld. A claim has facial plausibility when the plaintiff pleads factual content that allows
the court to draw the reasonable inference that the defendant is liable for tlmducic
alleged.ld. Threadbareecitals of the elements of a cause of action, supported by mere conclusory
statements, do not sufficdd. When there are weplleaded factual allegations, a court should
assume their veracity and then determine whether they plausibly give asedtitlement to

relief. Id. at 679. A legal conclusion couched as a factual allegation need not be accepted as true

on a motion to dismiss, nor are recitations of the elements of a cause of actmarduffritz v.

Charter Twp. Of Comstock 592 F.3d 718, 72%th Cir. 2010). “A court that is ruling on a Rule
12(b)(6) motion may consider materials in addition to the complaint if such mateegsiaic

records or are otherwise appropriate for the taking of judicial nbtldew England Health Care
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Emps. Pension Fund v. Ernst & Young, LLP, 336 F.3d 495, B8 Cir. 2003 (citing Jackson v.

City of Columbus, 194 F.3d 737, 745 (&ir. 1999)).

“The standard of review for entry of judgment on the pleadings under R i$2
indistinguishable fronthe standard of review for dismissals based on failure to state a claim under

Rule 12(b)(6). Jackson v. Heh, 215 F.3d 13@&ble) 2000 WL 761807at *3 (6th Cir. June 2,

2000). Whether a motion proceeds under Rule 12(c) or 12(b)(6) is méuvelgtian of its timing

relative to the defenddistfiling of its answer.SeeSatkowiak v. Bay Cty. Sheri§ Dept, 47 F.

App'x 376, 377 n.1 (6th Cir. 2002).

B. Diligent Prosecutiomar

TVA first asks the Court to dismiss this action altogether undeiCiW&\'s diligent
prosecution bar. (Doc. No. 12Any citizen with constitutional standing to do so may file an
action “against any person... who is alleged to be in violation of . . . an effluent standard or
limitation” of the CWA. 33 U.S.C. § 136&)(1). Under the diligent prosecution bar, howewer,
citizen cannot file an enforcement stit the Administrate or State has commenced and is
diligently prosecuting a civil or criminal action in a court of the United StatesStata to require
compliance with the standard, limitation, or ortden which the violation is premised. 33 U.S.C.
8 136%b)(1)(B). TVA argues that the Court must dismiks federalComplaint because the State
Enforcement Action represents the State of Tennesdérgent enforcement of the same standard
or limitation as that on which Plaintiffs rely. Plaintiffs argue that the diligent pntisadar does
not apply to this casbecause(l) Tennesses statutes are not comparable to the CWA
Plaintiffs clams are tailored to target alleged violations that were omitted from the State
Enforcement Action(3) the Statés actions do ncamount to diligent prosecution; aid) the

Tennessee statutory regime itself permits parallel prosecution.
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1. Comparability

Plaintiffs argue first that the diligent prosecution bar does not apply in thisbeaseise
the TWQCA is insufficiently comparable to the relevant provisions of the CWiAo arguing,

Plaintiffs rely in significant part on the Sixth Circgiten banc opinion in Jones v. City of

Lakeland, Tennesse224 F.3d 518, 521 (6th Cir. 20000 Jones riparian landowners sued the

City of Lakeland alleging violations of its NPDES permit, and the city arghusdhe action was
barred becausthe matter was aady the subject of an administrative proceeding under the
TWQCA. Thecourt concluded that the diligent prosecution bar of 33 U.S.C. § 136%&)did
not apply because the state proceeding was administrative only and no lawsuitnhidedelel.
at522. The court instead considered whether the case was foreclosed by thdamnipecific
only to situations where the pending action is tareadministrativepenalties—to be found in 33
U.S.C. 8 1319(d¥b)(A). That provisionprovides thatanyviolation. . . with respect to which a
State has commenced and is diligently prosecuting an action under aBtedeniarable to this
subsection . .shall not be the subject of a civil penalty actiomler. . .section 1365 of this title3
The en banc court concluded that the bar did not apply because the TWQ&dministrative
enforcement scheme did not afford sufficient opportunities for citizercipationand therefore
was not comparable to the CWA. at 524-25.

As TVA correctly points out, howeveB3 U.S.C. §1365(bj1)(B), unlike 33 U.S.C. §
1319(g)(6)(A, does noinclude any languagequiing that the relevant state law bsomparablé

to the CWA. Jonesis clear that the two bars, though similar, are separate limitations with

bourdaries that will not necessarily be identical. Moreover, 33 U.S.C. § 1365(b)(1)(B)sfpear

3 TVA has conceded the inapplicability of the 33 U.S.C. § 1319(g)(6)(A) bar to this (@se.
No. 24 at 4.)
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expressly acknowledge that citizens may not be able to intervene as aofiragtarin a state suyit

providing that‘in any such actiom a court of the Unii@ Statesany citizen may intervene as a

matter of right. (Emphasis added.) Congress could have limited 33 U.S.C. 8§ 1365(b)(1)(B) to
cases where enforcement was taking place in a federal court, or to casethehizen was
permittedto intervene, buit did not. In any eventhe Complaint concedes thdii]t is the states

policy under these circumstances to allow citizen group.intervene by stipulation in the state
court enforcement actioh (Doc. No. 1 at § 19.) The TWQC&imperfect comparability to the
CWA therefore does not prevent the application of the diligent prosecution bdr héhat is
determinative is the degree to which both actions are premised on the violatiom sdnme
standard or limitation, namely the NPDES Permit.

2. Scope of Allegations

Plaintiffs next argue that their Complaint should not be dismissed because t$ targe
different violations than the State Enforcement Actity@\] diligent prosecution bar only applies
to those issues sought to be addressed itizarc action that overlap with those issues sought to

be addressed by the governmersuit” United States v. Bd. of Cty. Comra of Hamilton Cty.,

Ohio, No. 1:02 CV 00107, 2005 WL 2033708, at *11 (S.D. Ohio Aug. 23, 2@i)g Frilling
v. Vill. of Anna, 924 F. Supp. 821, 836 (S.D. Ohio 1996)ithout such a limitation, the diligent
prosecution bar would mean that a governnesfbrcement action premised on even a single

violation would prevent citizen suits for all, even wholly unrelated, violations. Pfainthtend

4 That is not to say, howevehat differences between a statatutory cause of acticand the
CWA will always be immaterial to the question of whether 33 U.S.C. § 1365(b)(1H@i)ds
apply. The Couts opinion in this matter does not foreclose the possibility that, in some tbases,
procedural inadequacies of a state statute will be so great that they areatiolenyth the very
concept of diligent prosecution. Here, however, particularly in light of the’ Statdicy of
allowing citizen groups to intervene, that does noeappo be the case.
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that they carefully drafted their Complaint in this action not to overlap with the SStat&/A
argues, in response, ththe appropriate test for determining overlap between this case and the
State Enforcement Action is not wheth& technical distinction can be drawn between the

pleadings, but whether they seek to abate and remediate the same issues., Is@e e ldefner

475 F.3d 1192, 1(10th Cir. 2007 applying diligent prosecution bar despite consent desree
omission of several specific violations alleged by citizen because thentalecree hadas its
undetying purpose the resolution of all clais
Plaintiffs have identifiedive sets of allegations raised by their Complaint that are, they
contend, ontted fromthe State Enforcement Action. The first four cite specific types of unlawfu
discharge of pollutants:
(1) unauthorized discharges through hydrologic flow into waters of the United
States ([Doc. No. 1] at 1 151-161); (2) improper use of SirGiagk, a water of
the United States, as a wastewater treatment facildy at 1 162171);
(3) unlawful contamination of the groundwater and Cumberland River from the
Abandoned Ash pondd, at 11 172175) (Because the State complaint does not
include claims for contamination of the Cumberland River from the Abandoned
Ash Pond [rather than just the groundwater], the Conservation Groups are enforcing
these violations of the Clean Water Act in tRismplaint’); [and] (4) unlawful
contamination of the groundwater and Cumberland River from the Ash Pond
Complex {d. at 11 176180) (‘Because the State Complaint does not include claims
for contamination of the Cumberland River from the Ash Pond Complex, the

Conservation Groups are enforcing these violatadrike Clean Water Act in this
Complaint”) . . ..

(Doc.No. 19 at 1611.) Finally, Plaintiffs point out that their Complaint alleges violations based
on a number of provisions of the NPDE8rmitthat the State did not cite in its own complaint.
(Id. at 11.)

Plaintiffs are correct that its Sinking Creek allegations are nowheesfthd in the State
Enforcement Action. Similarly, eview of the State complaint confirms that, with regard to the

Non-Registered Sitahe State Enforcement Actios targeted at groundwater contamination, not
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contamination of the Cumberland River through eitbeepsor any otherleaks orhydrologic
connections. §eeDoc. No.13-5at §{ 2621.) The Court therefore agrees that discharges from
the NonRegistered Site to the Cumberland, either directly or otherwise, egpiediscrete set of
allegations raised by Plaintiffs in this Court that are not barred by th@epey of the fate
Enforcement Action.

With regard to theéAsh PondComplex,however, the State complaint can plausibly be
read to refer to both groundwater and surface water contaminat®pecifically, the State
complaintpleads violations of the TWQCA arisingut of “[a]reas in the dikes where impounded
wastewater majsic] or is escaping from the Ash Pond Complex[,] generally referred to as’seeps
without limiting its allegations to groundwater onlftd. at 11 3537, 51.) Nothing in th&tatés
complaint suggests thatts claims related to seeps do not contemplate discharges into the
Cumberland River as well as the groundwater. Accordingly, the Court agrees viitthdMhis
action overlaps, at least in part, with the State Enforcement Action witldtedasth ground and
surface water contamination from the Ash Pond Complex.

The Court agrees with Plaintiffs, however, that their decision to craft theirafede
Conplaint to reach all hydrologiconnections, not merely seeps, result their having pled
fartherreaching allegations than the Stedesed in the Chancery Court least as it pertains to
the Ash Pond Complexhe Statés complaint appears to limit itself to leaks that can be
characterized as seedlaintiffs federal Complaintin contras, contemplates both leaks that are
purely seeps anlgaks baseentirelyor in part on fastemoving conduit flovg, such as through
sinkholes and fissuregCompareDoc. No. 1 at { 15%ith Doc. No. 135 at | 3537, 51) The
Court therefore concluddkat Plaintiffs allegations that involve forms of wastewater flow other

than seepalone do not overlap with the State Enforcement Action.
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As for the permit violations, the Stadecomplaint expressly alleges violations of Parts
[ILA.4.a and II.C.1, but also makes broader referen¢ainpermitted dischargésa phrase that,
albeit not grounded in a specific citation to NPDES subsections, can be fa@lyorencompass
the terms of the permit as a wholeDo€. No.13-5 at §f 5353.) The appropriate tegbr
determining which permibased claims overlap with the State Enforcement Action therefore is
not to mechanically check off which provisions the State has cited, but to look to the sb$tanc
the underlyingallegations. With regard to alleged unauthorized discharges, it is the view of the
Court that the distinctions raised in the preceding paragraphs adequately coverthéhe
respective complaints do and do not overlap.

While the States complaint was in some ways crafted narrowvig Complaint inthis
action was crafted broadly, with references to many alleged violationslaay mverlap with
the State Enforcement Action. Plaintiffs, however, have fairly pled sometallegéat do not
overlap unlawful use of Sinking Creek as a wastewagsatment facility; unauthorized discharge
to the Cumberland River from the N&egistered Site; and discharge to the Cumberland River
from theAsh PondComplex throughthydrologic connections that cannot be characterszdaly
and exclusively as seepdone These conceptually distinatlegationsare, contrary to TVAs
argument, simply not thtsame issuésbeing pursued by the Staieoc. No. 24 at 5) TVA’s
conclusory assertion that the State Enforcement Action will remediate isstiasetimtnamed
in the States complaint is insufficient to deprive this Court of its jurisdiction to condinese

allegations.

3. Lack of Diligent Prosecution
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Plaintiffs argue thatone of their claims should be dismissed under the diligent prosecution
bar,because that Staseprosecution has not been diligent. The standard for determining whether
an action is being diligently prosecuted, however, has been describédquds deferential
requiringa plaintiff to“meet a high standard to demonstrate fthe governmenthas failed to
prosecute a violation diligently.Karr, 475 F.3dat 1198. {A] CWA enforcement action will be
considered diligent where it is capable of requiring compliance with the Act andasdrfajth

calculated to do sb.ThePiney Run Pres. A§sv. The Cty. Comms Of Carroll Cty., Ml., 523

F.3d 453, 460 (4th Cir. 2008kitation omitted) “Section 1365(b)(1)(B) does not require
government prosecution to be faaching or zealous. It requires only diligence. Nor must an
agency’s prosecutorial strategy coincide with that of the citigkintiff.” Karr, 475 F.3d at 1197.
Plaintiffs argument that the State Enforcement Action is not being prosecuted diligently
conssts in large part of Plaintiffprotestingthe paceandaggressiveness of the State’s litigation
efforts Plaintiffs take particular issue with three features of the State Enforcéciemn: first,
that TDEC CommissiondRobert Martineawallegedly publicly acknowledged that TVA would
“rather be dealing withTDEC] than a federal judggDoc. No. 16 at 3); second, that the State
did not act diligently to advance the litigation in the months immediately followinglithg &f
its complaint (Doc. No. 19 at 12); and third, that the agreed injunctive ordentbpmeplace in
the State Enforcement Action does not itself require TVA to come into compligthcée/CWA
(Doc. No. 111 at 2).
On close examination, howevemthing Plaintiffs have identifiedises to the level of
showing bad faith or suggesting that the State Enforcement Action is lheabdringing about
compliance with the underlying standardissofar as Martineds statement to the press would be

appropriate for the Coud consideration, it is clear from the contexttbé statement that
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Martineauwas (1) merely attempting to restate something that a TVA representatiaicuzdily
said and (2) thessuewas posedo Martineau by a reporter in reference to TYAlleged lesser
exposurdo penaltiesn a state, rather than federattion. (Doc. No. b at 3) Even if TVAwould
prefer to be in State court, and even if the State is aware of that preferenagrt@avould not
amount to a showing of bad faith. As to the delay early in the State Enfoitc&atie®n litigation,
the experiencef the Court is that comparable delays are not so unusual to give rise to arcimfere
of a lack of diligence. Finally, it is unsurprising that the agreed injunctive ond#rei State
Enforcement Action does not itself require compliance, because it does not purpost fiodle
resolution of the State’s allegations. Rather, it appears to be an ordinaneniisgemechanism
for managing the flow of the case and the underlying fact finding. (Doc. Nba#24.) Entering
such an order is in no wagdompatible with—and may, in some instances, be evidenee of
diligent prosecution. Although ih Court agrees with Plaintiffs that thefiederal Complaint
includes some allegations that the State is not prosecuting at all, there is norbasiEluding
that, for the claims the Staeprosecuting, it imot prosecuting them diligently.

4. State Law

Plaintiffs finally argue that the diligent prosecution bar should not apply, betlagise
TWQCA itself includes language to the effect that & is not intended to estop efforts ayy
party, such as Plaintiffgp abate pollution. SeeTenn. Code Ann. £9-3-118(b) Plaintiffs
argument misunderstands the relationship between the TWQCA and the CWA. Teet dilig
prosecution bar is a limitatiamposed by federal laand enjoying the authority granted it under
the Supremacy Clause, U.S. Const. art. VI, clTRe TWQCA can no more rendéhe diligent
prosecution bar inapplicable than Biate of Tennessean repeal the CWA altogether.

5. Application ofthe Bar
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At the time Plaintiffs filed their Complaint, the Gallatin Plant was already the subject of a
pending enforcement action brought by the State, and, because thatiféael action has been
litigated in apparent good faith andigkence, Plaintiffs claims must be dismissed insofar as they
overlap with the allegations at issue in the Sgatmmplaint Some of Plaintiffsallegations,
however, are not barred because, at the time this case was brought, thagtve¢nssue inhie
State matter. The Court is well aware that the-onerlapping allegations are still closely
connected, and that tasscrossingracks of the cases will undoubtedly give rise to complications
and redundancies. The alternative, though, is to tnedbtates decision to proceed narrowly as
an absolute bar on citizen enforcement against violations that the State cong®aimtceven
consider. Such a holding would run counter to the -veglbgnized role of citizen suits in
supplementing government authority under the CWA. Accordingly, the Courgraiit TVA's
Motion (Doc. No. 12) only in part and wilismiss the Plainti§’ Claims A, C, D, and Ender the
diligent prosecution bar only insofar as they pertain to violations other than tveifgli unlawful
discharge of pollutants into Sinking Creek; unlawful discharge of pollutants into thikeeQand
River from the NorRegistered Siteand unlawful discharge of pollutants from tiesh Pond
Complex througlimydrologic flows that cannot be characterized@ssisting obeepslone Any
claim premised on one of those three classes of allegatishether basedn statute, rule or

permit—survives the diligent prosecution bar.

C. Abstention
In its motion seeking dismissal under the diligent prosecution bar (Doc. NoT\IR),

suggests that, if the Court does not dismiss this matter outright, it should abstapndoamding
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underColorado River Water Conservation Distv. United States, 424 U.S. 800 (1976). Pursuant

to the Supreme Cous holding in_Colorado River‘a federal court may, in certain limited

circumstances, decline to adjudicate a claim that is already the sobpegending stateourt

cas€. RSM Richter, Inc. v. Behr Am., Inc., 729 F.3d 553, 556 (6th Cir. 20R3¢ourt called

upon to conside€olorad Riverabstention must engage in a tatep process: first, the Court

must determine if the State and federal proceedingsateally parallél to one another; and then,
only if the threshold requirement of parallelism is met, the Court will engage in afachdr

balancing analysis to decide whether to abstain. Romine v. Compuserve Corp., 160 F.3d 337,

339-41(6th Cir.1998). Underlying thianalysigs the fundamental principle thatédieral courts
have a strict duty to exercise the jurisdiction that is conferred upon them by

Congress.” Quackenbush v. Allstate Ins. Co., 517 U.S. 706, 716 (1@@&6)g Colorado River

424 U.S. at 821). Aaxdingly, ‘[a]bstention from the exercise of federal jurisdiction is the

exception, not the rufe.Colorado River, 424 U.S. 813 Because abstention is‘@xtraordinary

and narrow exception to the duty of a District Court to adjudicate a contrquexssrly before
it,” the Court will only abstain in cases presentfiige clearest of justificatiofisfor doing

so. Rouse v. DaimlerChrysler Corp., 300 F.3d 711, 715 (6th Cir. 2002).

In light of the high standard required to justify abstention, the Court concludes that
Plaintiffs case, as it exists after the application of the diligent prosecution bat,ssfficiently

parallel to justify this Couts inaction undefColorado River “For the cases to be considered

parallel, ‘substantially the same parties must be contemporaneously litigating subgtaingall
same issue'sand ‘the critical question is whether there is a substantial likelihood that the state

litigation will dispose ofall claimspresented in the federal cdseSummit Contracting €., Inc.

v. Ashland Heights, LP, No. 3:48V-17, 2016 WL 2607056, at *3 (M.D. Tenn. May 6, 2016)
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(quotingCapitol Wholesale Fence Co. v. Lumber One Wood Preserving, LLC, Nec#03521,

2014 WL 7336236at *3 (M.D. Tenn. Dec. 22, 2014) (emphasis adgled)I'VA has not
demonstrated that the State Enforcement Action is substantially likely to digpdasiens arising

out of discharges from the NdRegistered Site into the Cumberland River, discharges into Sinking
Creek, or discharges from tAsh PondConplexthrough leaks that are not seeps. Accordingly,
the Court will not abstain in this matter, for the same reasons it did not dismiss thai@bmp

full under the diligent prosecution bar.

D. Claims for Penalties

TVA next asks the Court to dismiBdaintiff's claims for civil penalties because TVA is

an agency of the United States entitled to immunity from penalties Unded States Department

of Energy v. Ohio, 503 U.S. 607, 611 (1992DOE v. Ohid). (Doc. No. 28.Plaintiffs argue

that TVA is not entitled to sovereign immunity because it is a corporate instrumentaigytrean
a federal agency, and that, in the alternative, its immunity has been unequivacadyl.

As it concerns the government of the United Std{s$overeignimmunity is the familiar
principle that the government cannot be sued except by the consent of Congiatsd States

v. Droganes, 728 F.3d 580, 589 (6th Cir. 20t8)ng United States v. Testan24 U.S. 392, 399

(1976);United States v. MicheP82 U.S. 656, 659 (1931)Sovereign immunity extends not only

to the United States acting under its own name, but also its agencies. PaeeBoll B/eevil

Eradication Found., Inc155 F. Appx 188, 191 (6th Cir. 2005iting EDIC v. Meyer, 510 U.S.

471, 475 (1994)United States v. Led 06 U.S. 196, 208.882)). A waiver of sovereign immunity

“must be express, clear and unequivécaReed v. Reno, 146 F.3d 392, 398 (6th Cir. 1998)

(citing Coleman v. Espy, 986 F.2d 1184, 1189 (8th €893)). “Further, the language of any
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waiver of sovereign immunity is strictly construed in favor of the United Statelsl.

(citing Markey v. United States, 27 Fed. CI. 615, 622 (Fed. CI.1993)).

In DOE v. Ohiq the Supreme Court held that the terms of the CW@lfido not waive
“the National Governme'rgsovereign immunity from liability for civil fines imposed by a State
for past violations of theAct. 503 U.Sat611 In that case, the State of Ohio had sued the United
States Department of EnergyDOE’) alleging that the DOE had violated state and federal
antipollution laws including the CWA. The DOE did not dispute that it was obligated toyompl
with the CWA, or that it was potentially subject to injunctive relief or coertnes—that is to
say, fnes intended to induce compliareander the statute. It argued only that, as a federal
defendant, it could not be assessed fines based purely on past violatien$13-14. The Court
agreed, concluding that the CWHAprovisions involving federal getnment entities did not
amount to an unequivocal waiver of liability for nooercive penaltiesid. at 627, 629 At least
one Circuit has applied the reasonind@E v. Ohioto conclude that punitive fines may not be

assessed against TVASierra Cli v. TVA, 430 F.3d 1337, 1357 (11th Cir. 2005).

The law of the Sixth Circuit is thafTVA, as an agency of the United States, enjoys

sovereign immunity unlessogress specifically waives'itDiversified Energy, Inc. v. TVA, 339

F.3d 437, 444 (6th Cie003) “Congress, however, has waived the sovereign immunity of certain
federal entities from the times of their inception by including in the enabling legistabeisions

that they may sue and be suedLoeffler v. Frank 486 U.S. 549, 554 (1988). TVA is one such

entity: pursuant to 16 U.S.C. 8§ 88(b), TVA “[m]ay sue and be sued in its corporate ndme
“Courts have read thisue or be suedlause as making the TVA liable to suit in tawpject to

certain exceptions. United States v. Smifl499 U.S. 160, 16&9 (1991). Unlike more specific

waivers of sovereign immunity, a broad waiver pursuant to @sdée-sued clauséshould be
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liberally construed. Loeffler, 486 U.Sat554 (quotingcHA v. Burr, 309 U.S. 242, 245 (1940)
Accordingly, the Supreme Court has held that federal-ésbe-sued” entities should generally
be held tdhave a capacity foliability [that] is the same as that of any other busirieBsanchise

Tax Bd. of Cal. v. U.S. Postal Serv., 467 U.S. 512, 520 (1984).

In the past, the Sixth Circuit has gone so far as to sugges{ijhat clea’” underTVA’s
sueandbe-suedclause thatthe TVA enjoysno sovereign immunity. Queen v. TVA, 689 F.2d
80, 85 (6th Cir. 1982)emphasis added)In intervening years, though, the Supreme Court has
reemphasized theigh bar to be applied to claims that a government has waived its sovereign
immunity,® and the Sixth Circuit has more recently takezrpmparativelycautious approach to

TVA’s waiver. See Diversified Energy, 339 F.3dt 444 (construing TVAs sovereign immunity

in the context okxpresgurisdictional limitations in theContract Disputes Act)Nevertheless,
TVA has not identified any intervening precedents to suggesttiie Sixth Circuit has/holly
overruled its prior recognition that the sailedbe-sued clause serves araad,general waiver of

sovereign immunityinless there is an applicable excepti8ee alsdN.C. ex rel. Cooper v. TVA

515 F.3d 344, 348 (4th Cir. 200@)T'VA's ‘sue-and-besued clause stands as a broad waiver of

sovereign immunity . . . )’

® See, e.g.United States v. Bormes, 133 S. Ct. 12, 16 (2@1Spvereign immunity shields the
United States from suit abseatconsent to be sued that is unequivocally exprésgéaternal
guotation marks and citations omitted)); Sossamon v. Texas, 563 U.S. 277, 287 RU11gr¢

a statute is susceptible of multiple plausible interpretations, including oneviorgsermunity,

we will not consider a State to have waived its sovereign immupibane v. Pefia, 518 U.S. 187,
192 (1996) (‘A waiver of the Federal Governmeéssovereign immunity must be unequivocally
expressed in statutory text . ); United States v. Nordic Vill. Inc., 503 U.S. 30, 33 (1992)
(“Waivers of the Governmeést sovereign immunity, to be effective, must be unequivocally
expressed.(internal quotation marks and citations omitted)).
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Accordingly, while TVA tries repeatedly to frame the question before thet@s whether
the sueandbe-sued clauséalters or “transforms the waiver scheme of the CWA (Doc. No. 29
at 5-6; Doc. No 31 at 2), the appropriate inquiry is the opposite: whether the CWA in some way
alters thebroad, preexisting waiver to be found in the saredbesued clause. The Court

concludes that it does not.In Loeffler v. Frank the Supreme Court considered theerplay

between a federal cause of action with a limited waiver of sovereign irtyramd a federal
entity' s preexisting, broad st@-besued waiver 486 U.S. at 565In that case, the United&es
Postal Service was subject to a broad waiver of sovereign immunity under itszanghstatutes.

The plaintiff, however, sued under Title VII, which had a narrower waiver of sovenemunity,

in particular with regard to the recovery of prejudgrninterest. Id. at 55659. The Court
concluded that the original, broader waiver remained intact, betaeteer the language of .

Title VII nor its legislative history contains an expression that the waiveowdreign immunity

it effected wasntended also to narrow the waiver of sovereign immunity of entities subjectto sue
andbesued clause’s Id. at 562.

The CWA similarly evinces no intent to change the scope of "$\ellestablished
waiver of sovereign immunityDOE v. Ohiowas not premised on the conclusion that Congress
reached an express and deliberate conclusion that government entities should hetcsubjec
coercive, but not punitive, CWA fines. Rather, the Supreme Court based its holding on the CWA
silence and ambigty on the matter. 503 U.S. at 628. Undoubtedly, silence and ambiguity are
grounds for concluding that a statute does not itself waive an’srddgyereign immunity. Here,
however, the immunity had already been waived. The Court sees no reasonthe I€8dA’s
silence and ambiguityas grounds for decreasing the scope of a waiver that already

existed SeeGood v. Ohio Edison Co., 149 F.3d 413, 418 (6th Cir. 1698]) waiver of sovereign
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immunity in a new cause of action will not be presumed to be exclusive unless such @mintent
is expressly mandated by Congrégciting Loeffler, 486 U.S. at 562.

Nor is the Court persuaded by TV&Acitation toMissouri Pacific Railroad v. Ault, 256

U.S. 554 (1921)and that case’s progeiffyr the proposition that, even when an instrumentality is
subject to a broad, general waiver of immunity, a court cannot impose a penalty in tiee alise
an additional waivespecifically addressing punitive remedies. As the Third Circuit has observed
“Ault concerned theovereign immunity of the government itsetipt the immunity of d.oeffler-

type entity that, like TVA, has been “launched..into the commercial world.’Pennsylvania v.

U.S. Postal Serv., 13 F.3d 62, 66 (3d Cir. 19@Rjoting Franchise Tax Bd 467 U.S. at 520).

TVA nevertheless suggests that the Sixth Circuit adopted 3referred rule by applyinult to

the FDIC inCommerce Federal Savings Bank v. FD8Z2 F.2d 1240, 12448 (6th Cir. 1989)

TVA is correct that the FDIC, lik&VA, is subject to a suer-besued provision.Seel2 U.S.C.
1819(a) ([T]he Corporation . shall have power. . [t]o sue and be sued, and complain and defend,
by and through its own attorneys, in any court of law or equity, State orak&derTVA is
mistaken, though, in arguing that the Sixth Circuit premised its holding on findingeptiexor

limitation to thatprovision The Commerce Federaipinionsimply does not discuss, let alone

find an exception to, the swndbesued clause. Rathehetcourtbased its holding on the fact
that“the FDIC is clearly an instrumentality of the United Stasesl. . . the appellant has failed

to identify any express Congressional authority permitting imposiimpunitive fines or
penalties. 872 F.2d at 1258That rationale is merely a statement of the applicable blackletter
law that applies in the absence of a statutory waivEne Court is therefore not convinced

that Commerce Federahould be read assab rosa reversal of the Circuis longstandingase

law acknowledging the broad, liberal constructionf®A’s sueandbesued clause The Court
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therefore concludes that Plaintiffslaims for penalties are permitted under the broad waiver of
sovereign immunity found in 16 U.S.C. § 88)1(

E. Jury Demand

TVA argues next that the Court showdtlike Plaintiffs' jury demandoecause a plaintiff
has no right to a jury trial in an action against a federal agency unless Bxgrasted that right
by law. (Doc. No. 28.) Although Plaintiffs do not dispute the general proposition that the right to
a jury trial in an action against the United States must be expressly githetedrgue that that
rule does not extend to corporate instrumentalities, like TVA, that are tfextsabbroad sue
andbesued clauses.The Sixth Circuit considered these respective arguments, albeit in an

unpublished opinion, in Davis v. Henderson, 238 F.3d (#&fle),2000 WL 1828476 (6th Cir.

Dec. 4,2000) There, the plaintiff postal employee brought suit against the PostmastealGene
who was subject to boeffler general waiver of sovereign immunity. The court concluded that
“Congress has provided for a general waiver of the Postal Sersmeereign immunity, but that
general waiver dishot create a right to a jury trial.ld. at *2.

The presumption against finding a right to a jury trial in a suit againsiriiied Statess
founded in part on the protections of sovereign immunity, but also in significanbmpahe
historial understanding of the right to a ciyiry trial itself, as codified by the Seventh
Amendment. “It has long been settled that the Seventh Amendment right to triat dgggrnot

apply in actions against the Federal Governmeritehman v. Nakshian, 453 U.S. 156, 160

(1981); see also Galloway v. United States319 U.S. 372, 388(1943) (holding that Seventh

Amendment does not apply to actions against the United States béfhusmrdly can be
maintained that under the common law in 1791 jury trial was a matter of right for passenisng

claims against the sovereign Accordingly, insofar as any plaintiff has a right to a jury trial
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against the United States, it is not &ese théSeventh Amendmergpplies to the matter by its
own terms, butbecause Congrgskin the legislation cited, has made it applicabl&alloway
319 U.Sat389. In that regard, a provision granting a jury trial against the United Statesperfor
two functions: first, it waives the sovereign immunity that would deprive the cdyussaliction
over such a case; and second, it creaf@®@eduraright to a jury trial that otherwise would not
have existed under the Constitution alone.

The sueandbe-sued clause, therefore, at best gets Plaintiffs halfway to a jury trial: it may
remove the barrier created by sovereign immunity, but nothing in its languagestsuthge it
creates a righto a jury in the first place. Plaintiffs do ndentify any other specific statutory
provisions entitling them to a jury trial, relying instead on the Seventh Amendmapiplaed to

the CWA inTull v. United States481 U.S. 412, 427 (1987Plaintiffs argue that the Seventh

Amendment$ failure to each actions against the United States should not be read to include
corporate instrumentalities such as TVA.he wellestablished practicen the SixthCircuit,
however, is to recognize TVA status as a federal ageneyen if it is onethat has waiveds

protection from suit. SeeGillham v. TVA, 488 F. App’x 80, 81 (6th Cir. 2012) (“TVA is a

‘wholly-owned corporate agency and instrumentality of the United States.” (quoting HilS.

Dep'’t of Labor, 65 F.3d 1331, 1333 (6th Cir. 1995McCarthy v. Middle Tenn. Elec.

Membership Corp., 466 F.3d 399, 411 n.18 (6th Cir. 2006) (“[T]here is no question that ‘TVA is
an agency and instrumentality of the United StatedVA v. Kinzer, 142 F.2d 833, 83(6th Cir.
1944) ({TVA] is plainly a governmentahgency or instrumentality of the United StatesThe

Court therefore will adopt the rule set forth in Davis v. Hendeesah strike Plaintiffs jury

demand.

F. Permit Shield
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TVA argues next that the CW#aA"“permit shield provision, 33 U.S.C. § 1342(kgntitles
it to dismissal or judgment on the pleadings with regardwio sets of allegations: (1) all
allegations under any of Plaintiffs’ claimg@remised on seeps from the ash pqiisc. No. 51)
and (2)Plaintiffs’ Claim B, premised on thmproper use of Sinking Creels a water of the United
StategDoc. No. 12). The permit shield provides thiajompliance with a permit issued pursuant
to [the NPDES]shall be deemed compliariceith various standards and limitations under the
CWA, including those at issue hertd. The purpose of the permit shieldte relieve[permit

holders]of having to litigate in an enforcement action the question whether their permits ar

sufficiently strict” Sierra Club v. ICG Hazard, LLC, 781 F.3d 281, 2@ Cir. 2015)

(quotingE.l. du Pont de Nemours & Co. v. Train, 430 U.S. 112, 138 n.28 (19The Sixth

Circuit has adopted a twaronged analysis for determining whether the permit shield will apply
to a particular allegation®[f]irst, the permitiolder must comply with the CWA reporting and
disclosure requiremeritsand, “[s]econd,. . . the discharges must be within the permitting

authority’s ‘reasonable contemplatién.ICG Hazard 781 F.3cdat 286 (quaing Piney Run Pres.

Assn v. Cty. Commts of Carroll Cty., Md.268 F.3d 255, 267 (4th Cir. 2001)). The question of

“reasonable contemplatibfocuses in particular on whether the alleged discharges“wian
the reasonable contemplation of the permitting authodilying the permit application
process.” 1d. (quoting_Piney Run, 268 F.3d at 2§@mphasis added).

In Sierra Club v. ICG Hazard, LLCthe Sixth Circuitconcluded thadischarges of

pollutants that are not expressly included in a permit may still be subject to the Shiedd i
pollutantshad beenvithin the reasonable contemplation of the permitting ageM&n the permit
was issued Id. at 286-88. For example, ithat case, the defendant was accused of making

unlawful discharges of seleniurmdthe relevant permit did not expressly authorize discharge of
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seleniuminto the relevant waters. The court nevertheless applied the permit shieldhtarsele
discharges, because its review of pleemitting process and contexvealed that the permitting
authority was aware of arfthd considered the possibility of selenium dischavgen it issued
the permit 1d. at 290.

While Plaintiffs do not dispute that this rule applies to discharges of unnaotiatants,
they urge the Courtot to extend it to unnamed outfall locations, or at least not unnamed outfall
locationsthat Plaintiffs argue may be characterized as independent point so&uwes a rule,
they argue, is inconsistent with the CVéAorovisions requiring an NPDES permit fall point
souces of discharge of pollutants33 U.S.C. §1311(e)Nothing in the text of the permit shield
provision, however, suggests that it should apply differently to violations based on thenlo€ati
the discharge than it does to violatidrased on which pollutants are involved. The determinative
issue is whether the party is ‘ifclompliance with the relevantNPDES permit, 33 U.S.C. §
1342(k), which the Sixth Circuit has read to mean that the discharges at issue therd¢hei
reasonald contemplation of thissuing agencylCG Hazard 781 F.3cat 286. As this Court reads
both the case law and the purposes underlying iés@sonable contemplatibest,the Court
shouldevaluate every feature of atleged violationto determine if theelevantdischargeor
possibility thereofvasadequately disclosed angasonably contemplated hat inquiry may lead
the Court to examinthe pollutants at issubut alsothe locatim of dischargeits magnitudepr
any other relevant traitThe Courts analysiswill inevitably be closely tied to a review of what
the permittee itself discloseldecauséthe scope of the permit as well as the discharge limitations

contained therein are based largely on information provided by the permit appficimRe

® For this reason, the Court rejects Plaintiisgument that the Court should restrict itself to
considering only the text of the NPDES Permit under the parol evidenceThaepermit shield
rule, as adopted by the Sixth Circuit, requires the Court to look to the permittinggpitsedf to
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Ketchikan Pulp Co., 7 E.A.D. 603998 WL 284964, at *10E.P.A. May 15, 1998) The Court

now turns to the classes of allegation to which TVA seeks to apply the perndt shiel

1. Seeps

TVA argues that all of Plaintiffsclaims based on seeps are categorically barred by the
permit shield because seeps were within the reasonable contemplation of TDECisgweed the
NPDES Permif. TVA relies on the fact that, during the comment period for the NPDES Permit,
the potential for seeps was brought to TD&@ttentim, and TDEC concluded that tipermit
adequately accoued for that risk. Specifically, after TDEC published'®ermit Rational&efor
public comment, it received comments about the possibility of seeps, whidh d@tsidered and
acknowledged (Doc. No. 1-2 at 48.)

That TDEC contemplated some seeps under the permit, however, does not categorical
shield TVA from liability for all seeps. TDEC's responses to comments describe the type of
seepage that the agency anticipated from the ponds in a number of ways, for eaaimaking a
“flow rate . . . so low as not to be measuragbés“more similar to a nonpoint source discharge,
as it is diffused over a wide argaand, perhaps most importanthg resulting in onlyde minimus
[sic]” additional loading of pollutants. (Doc. No-2lat 48.) The permit shield only protects
discharges that the permit itseasonablycontemplatesand he NPDES Permit did not
contemplate any and all manner of seepage without limitadbareover, the perniis toleration

of even the contemplated seepage is in the context of §hesumed compliance with NPDES

determine what manner of discharges were disclosed and reasonably contemplatedewhen t
permit was under consideratiofCG Hazard 781 F.3cat 286 (quaing Piney, 268 F.3a@t 267).

" Although the Court has concluded that the diligent prosecution bar prevents the Pfaimtiffs
bringing claims basesdolelyon seepslonefrom the Ash Pond Complex, any claims involving
seeps from the NoRegistered Site have so far survived T¥Aotions.
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Permit provisions specifically designemladdress the risk of seepBart 111.B.(2) through(4) of
the NPDES Permit, for example, require that TVA comply with-issipection requirements
intended to detect, among other things, seepage in the’ prartisen dikes, anithat TVA take
timely renmediation measurasit discoves any changes indicating a potential compromise in the
structural integrity of the impoundment. (Doc Ne2 &t 26.) Among the failures Plaintiffs allege
in their Complaint is that VA “failed to properly maintain the impadments to prevent seeps,
or to properly inspect, identify, and remediate these se€psc. No. 1 at I 65.Finally, the mere
fact that TDEC was aware of some seepsherpossibility thereof does not mean that TVA
necessarily fully and accurately disclosed all relevant saetie time the NPDES Permit was
reissued. Among the key allegations in this case is that 3¥étions have been insufficient to
adequately identify and monitor the seeps. A permit applicant cannot disclosegiischat it
does not know about.

The Court accordingly does not read the NPDES Permit as extending its pleietdt
protection categorically to any and all seeps. That is not to say that thegheetd may not serve
as a defense to specific allegasof TVA can eventually show that specific seeps were only of
the type contemplated by the permit, and tha $leeps detection, monitoringyeporting,
disclosureand, if necessaryemediation, were handled in full compliance with the permit, the
permit shield may apply. Such a conclusion, however, cannot be reached on the pleadings alone.
TVA’s Motion for Judgment on the Pleadings as to All of Plaint@fl®ims Regarding Seeps
(Doc. No. 51) will therefore be denied.

2. Sinking Creek

TVA arguesnext that Plaintiffs Claim B, which challenges the Gallatin Planise of the

alleged Sinking Creek area for the Ash P@uaimplex, should be dismissed because the use of
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Ash Ponds A and E as treatment ponds was contemplated by and in compliance MRDEE
Permit Asthe Complaint concede$[tlhe NPDES Permit treats the discharges of waste streams
. into Sinking Creek as internal outfalls within a waste treatment systather than as

discharges into the waters of the United States. (DoclMob.q 168.) It is clear fromthe
Complaint andite NPDES Permit itself that TVA use of the Ash Pond Complex as a wastewater
treatment facility is central to the overall treatment system that the Pemsitoes (SeeDoc.
No. 1at{ 168; Doc. Nol-2 at 57 (describing ash ponds)). Nor can it be said that TVA failed to
disclose its plans for using the area at issue for its series of Ash R@e#se.qg, Doc. 186 at
PagelD 619including map of ash ponds in permit renewal applicaiomVA canhardly be
blamed for its failure to make further disclosures or repettged to Sinking Creek, given that
the NPDES Permit itself had accepted its premise that shePAnd Complex was a treatment
facility.

As TVA correctly points out, PlaintiffSSinking Creek argument is in essence a collateral

attack on the permit itsellSeeNat | Parks ConservatioAssn v. TVA, 175 F. Supp. 2d 10739

(E.D. Tenn. 2001) (holding that citizens could not collaterally challenge termieah @ir Act
permit). Becausent flow of contaminants from the Gallatin Plant to Ash Ponds A & E is both
disclosed under and reasonably contemplated by the NPDES ,pEviAits Motion to Dismiss

for Failure to State a ClairfDoc. No. 12)will be further granted in part an@€laim B will be
dismissed.The Courts ruling on this issue renders moot T\éAViotion for Summary Judgment
on Plaintiffs’ Claim B. (Doc. No. 57.)

G. Claims Under Specific Permit Provisions

Finally, TVA seeks judgment on the pleadings with regard to Plain@ism E and its

subclaimseach arising out of an alleged violation of a different term of the NPDEStPéDuc.
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No. 102.) With regard to each of the provisions Plaintiff cites, TVA argues titite¢he provision

is inapplicable or that Plaintiffs have not pled facts setting forth a plawsste on which relief

can be grantedGenerally speaking, the Court must interpret an NPDES Permit in the same manne
as it would a contract, determining first whether a particular term has arbigumus meang,

and, if the meaning is ambiguous, looking to the document as a whole, its underlying purpose, and
if necessary, appropriate extrinsic evideteaid the Couit construction._Piney Run, 268 F.3d

at 269-70. While the Courts interpretation of théemit is a question of law, Nw. Envtl.

Advocates v. City of Portland, 56 F.3d 979, 982 (9th Cir. 19P8intiffs underlying factual

allegations remain entitled to the presumption of truth ordinary to any other motionRurider
12(c).

1. Subsections LA & c

Plaintiffs Claims E.a and E.b allege violations of subsections I.A.b and oAtbe
NPDES permit, which provide:

Additional monitoring requirements and conditions applicable to Outfalls 001, 002,
and 004 include:

[ ]

b. The wastewatatdischarge shall not contapollutants in quantities thaiill
be hazardous or otherwise detrimental to humans, livestock, wiloliziet
life, or fish and aquatic life in theeceiving stream. The dischargetivity
shall not cause or contribute to vititens of water quality criterias stated
in the TDEC RulesChapter 12081-2-.03. Under no circumstances may
discharges create an exceedance of the numeric quetkty critgia in the
receiving stream foaquatic and human life as statedState of Tenessee
Rule 1200-4-3.

C. Sludge or any other material removied any treatment works must be
disposed of in a manner, which prevents its entrance into or pollution of any
surface or subsurface waters. Additionathg disposal of such sludge or
other méaerial must be in compliance with theennessee Solid Waste
DisposalAct, TCA 8§ 6831-101 et seq. ahthe Tennessee Hazardous Waste
Management Act, TCA 686-101 et seq.
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(Doc. No. 12 at 11.) Plaintiffs assert that the Gallatin Plsatleged unlawful dischargédsough
contaminated groundwaterolate subsection I.A.kand that its seeps violatelsection .A.c
(Doc. No. 1 at 1 182-88.)

TVA points out, however, that these provisions are by their own termsapyjic¢able to
Outfalls 001, 002, and 004. The very essence of Plaintiffallegations, TVA argues, is that the
allegedly unlawful discharges are not happening through authorized outfalls. Wit t@gar
subsection I.A, the plain language of the permit supports T¥feading. The express target of
subsection I.A.lis “wastewater discharfjeas applied to Outfalls 001, 002, and 004, that language
clearly refers to wastewater discharge from those outfalls. '$\&fgument is less persuasive,
however, with regard tousection 1.A.c The target of subsectidrA.c is not the wastewater
discharge itself but the disposal“@ludge or other material removed by any treatment works.
The plain language of the provision clearly encompasses sludge or other matecatdby
meansother than merely througtischarge athe named outfalls*Removal throughseeps or
otherleaks could therefore theoreticalg encompassed by the provision.

TVA argues next that subsectib@.c does not apply because the wastewater eallgg

discharged through its seeps is not sludge. Subsdcfiar) however, encompasses not only

8 Plaintiffs suggest that the phrdsapplicable to Outfalls 001, 002, and 0Ghould be read only
to refer to“conditions,” and not‘monitoring requirements,and that subsectionA.b and 1.A.c
are therefore generally applicable to all discharges as monitoring regaire (Doc. No. 119 at
10.) This argument is unavailing for two reasons. First, the paragraph immediitety fhese
provisions discusses discharges of certain types of cooling water and centlige areno
limits or monitoring requirementsr these dischargés(Doc. No. 12 at 11.) Itis therefore clear
that the permit is indeed discussing dischagecifc monitoring requirements as well as
conditions. Second, subsections I.LA.b and l.Are simply not monitoring requirements.
Subsectiond.A.e and |.Ag, for example, do actually address monitoring and reporting of
discharges. Subsectioh&.b and I.Ac are plainly conditions with which the discharges must
comply.
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sludge but'any other material removed by any treatment worksis a wellestablishedcanon
of interpretation that words in a list should be giveeparate meaning to avoid

surplusage.”’Crossville, Inc. v. Kemper Design Ctr., Inc., No. 2@0, 2010 WL 2650731, at

*4 (M.D. Tenn. July 2, 201Qciting Snodgrass v. Snodgrass, 295 S.W.3d 240, 248 (2e08).

Subsectionl.A.c therefore should beonstrued toreachnot merely sludge but any material
removed by treatment workslJudgmenbn the pleadings ithereforeinappropriate as to Claim
E.b.

2. Subsectionl.A.4.a

NPDES Permitsubsection 1l.A.4 requires TVA to “at all times properlyperateand
maintain all facilities and systems (and relateduafenances) for collection and treatment which
are installed or used by the permittee to achiswmpliance with the terms andnditions of the
permit’ (Doc. No 12 at 19.) Plaintiffallege thaseveral aspects of TVA maintenance of the
ponds has been inadequate to achieve compliance with the permit. (Doc. No 1 at9d])189
TVA argues that Plaintiffsassertion is a legal conclusion masquerading as a question of fact, and
that its actios were, as a matter of law, in compliance with subsection Il.ATBV&A is mistaken.

The question of whether TVA maintenance of its ponds has been adeduateavoidably bound

up with fact and inappropriate for resolution by the Court on the pleadings &onexample, as

the Court has noteslipra, the NPDES permit contemplated seepage from the Ash Rolelels

that at most would result inde minimis additional pollutant loading. Whether seeps from the
Non-Registered Site exceedt minimis levels raises factual questions both about the seeps
themselves and what would qualifydesminimisin the context of coal ash wastewater discharges.
Whether T\A' s response to the seeps has been sufficiesdfeguard the structural integrity of

the ponds—as required ypthe permit (Doc No.-R at 26—presents anothexample of ajuestion

36



of fact. While the construction of the Permit’s terms presents a question of law, a term like
“properly,” used in a specialized setting such as this one, sets forth a standardighdte
understood and evaluated in a factual context that cannot be gathereftrawighe four corners
of the documentTVA is not entitled to judgment on the pleadings with regard to claim E.c.

C. Subsection II.C.2

NPDES Permit subsection 11.C.2 creates an obligation to inform reguatbms twenty-
four hours of certain events:

In the case of any noncompliance whaduld cause a threat to pubticinking

supplies, or any other discharge which could constitute a threat to human health or

the environment, the requireobtice of norcompliance shalbe provided to the

Division of Water Polldion Control in the appropriategional Field Office within

24-hours fronthe time the permittee becomasare of the circumstances.
(Doc. No. 12 at17.) The Complaint alleges that TVA violated this provision by failing to alert
regulators whn it became aware that its ash ponds had contaminated the surrounding area through
unauthorized discharges. TVA argues that it did not violate thHeo@#d notice requirement
because its seeps were contemplated by the NPDES Permit itself. This isanwerdyation of
TVA’s permit shield argument and fails for the same reason: although the NPDE$ permi
reasonably contemplated soaeeminimis seeps, that reasonable contemplation does not create a
shield for any and all manner and volume of seeps possible. Moreover, subsecothok£not
merely reach instances of noncompliance but ‘asy other discharge which could constitute a
threat to human health or the environmenPlaintiffs have adequately pled that the alleged
discharges could constitute a threat to human health or the environment, triggeringcéne not

provision. Plaintiffs’ Claim E.d therefore cannot be disposed of with judgment on thengeadi

3. Subsectia 1I.C.3
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NPDES Permit subsection I1.C.3.b forbitSanitary Sewer Overflowsat the Gallatin
Plant, which the permit defines asléols: “ Sanitary Sewer Overflowmeans the discharge to
land or water of wastes from any portion of the collection, trarssomsor treatment system other
than through permitted outfalls(Doc. No.22 at 22.) Plaintiffs contend that all discharges of ash
pond wastewater other than through Outfall 001 are prohibited sanitary sewer oveifiddv
argues that, in context, thevaste$ mentioned in the definition d6anitary seweoverflow’ refers
only to raw sewage from sanitary wastes, and that the Gallatin Plant has aeseysteanh for
sanitary waste disposal. TDEC regulations defirigamitary sewéras a“conduit intended to
carry liquid and watecarried wastes from residences, commercial buildings, industrial plants and
institutions together with minor quantities of ground, storm and surface watersréhabta
admitted intentionally. Tenn. Comp. R. & Regs. 08816-02-.02(43). TDEC's reference to
“liquid and waterearried wastésappears, on its face, to be plainly capable of encompassing coal
ash wastewater. TVA, however, draws the Csuattention tgublic EPA documents that appear
consistent witlthe podiion that“sanitary sewéris a specialized term that would be inapplicable
to wastes other than untreated sewa&eeNational Pollution Discharge Elimination System

(NPDES), Sanitary Sewer Overflow (§S0O) Frequent Questions at

https://www.epa.gov/npdesanitaryseweroverflow-ssefrequentguestions#sso (last updated
Nov. 16, 2015) EPA Fact Sheet: Why Control Sanitary Sewer Overflatsl (Jan. 11, 2001)
(“Sanitary sewer overflows (SSOs) are releases of untreated sewageeir@ovironmenit),

availabk at https://www3.epa.gov/npdes/pubs/sso_casestudy control.pdfThese EPA
documents, however, appear to be guides for the edification of a general audience and do not
necessarily resolve the question of how the tesanitary sewérmight apply to the pediar

situation of coal ash wastewater that is sluiced to ponds for treatment.
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The Court ighereforeunable, at this stage, to conclude, based only on the pleadings and
documents appropriate for judicial notice in the Ruléc)l2ontext, that unauthorized coal ash
discharges are, as a matter of law, incapable of qualifying as sanitary sewdtpvsy If, once
a factual record is developed, TVA has shown that the accepted understandingwhshmake
it clear that, in context, the only waste at issue is raw sewage, TVA mayitbedeto judgment
on this claim. At this stage, however, the request for judgment on the pleadings aithtoeg
Claim E.e will be denied.

1. MOTION FOR SUMMARY JUDGMENT

Plaintiffs have filel a Motion for Partial Summary Judgment (Doc. No. 106) arguing that
it is entitled to summary judgment on several of its claims because the disclsacgeseded by
the TVA are sufficient to give rise fger se violations under the CWA'regime of strict liability.

A. Standard of Review

In reviewing a motion for summary judgment, this Court will only consider thewar
guestionsof whether there is anygenuine dispute as to any material fashd whethefr‘the
movant is entitledo judgment as a matter of ldwFed. R. Civ. P. 56{a A motion for summary
judgment requires that the Court view thaferences to be drawn from the underlying factsin

thelight most favorable to the party opposing the motioMatsushita Ele. Indus Co. v. Zenith

Radio Corp., 475 U.S. 574, 587 (1986) (quoting United States v. Diebold, Inc., 369 U.S. 654, 655

(1962)). The party bringing the summary judgment motion has the initial burden of imfgrmi
the Court of the basis for its motion anléntifying portions of the record that demonstrate the

absence of a genuine dispute over material fadgdgers v. Banks, 344 F.3d 587, 595 (6th Cir.

2003). After the movant has satisfied this initial burden, the nonmoving padythe burden of

shawing that a“rational trier of fact [could] find for the nemoving party [or] that therés a

39



‘genuine issue for tridl. Matsushita475 U.S. at 587. If the evidence offered by the nonmoving
party is“merely colorablé,or “not significantly probativé,or not enough to lead a faminded

jury to find for the nonmoving party, the motion for summary judgment should be
granted. Anderson477 U.S. at 47%2. “A genuine dispute between the parties on an issue of
material fact must exist to render summjadgment inappropriaté.Hill v. White, 190 F.3d 427,

430 (6th Cir. 1999) (citing Anderson, 477 U.S. at 247-49).

Related to Plaintiffs’ Motion, TVA has filed a Request for Judicial Notixec( No. 136)
asking the Court to take notice of documentation related to TVA’s NPDES permit ftweanot
facility in NewJohnsonville, Tennessee. TVA had cited the terms diéveJohnsonville permit
as a point of comparison in its argument that Plaintiffs are not entitled to sumrdgnyejat.
Although the Court is not considering tNew Johnsonville plant, and the Court is skeptical of
how selective citation to one other NPDES permit will illuminate its consideration Gfathegin
Plant, the Request for Judicial Notice will be granted insofar as the citedatsaare relevant to
the consideration of the Motion.

B. AllegedPer Se Violations

Plaintiffs argue that they are entitled to summary jo€elgt on several counts because the
groundwater discharges and seeps they have identified reppesentviolations of the Clean
Water Act actionable under 33 U.S.C. § 1311(a). A party seeking to establish a GlearA¢y
violation generally must estiéh “five elements . . : (1) a pollutant must be (2) added (3) to

navigable waters (4) from (5) a point soutcblat | Wildlife Fed n v. Consumers Power Co., 862

F.2d 580, 583 (6th Cir. 198&emphasis omitted) Recovery in this particular cagwever,
presents a few additional hurdles. First, as the Court has explained, the pendiggfStaement

Action prevents the Court from exetiag its jurisdiction with regard to some of Plaintiffs
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allegations The Court must limitts consideratiorio issues left out of the Stasecomplaint,
specifically: discharges from the Ndétegistered Site into the Cumberland River; and discharges
from the Ash Pond Complex that involve hydrologic flows other than those that can be
characterized aseepsalone. Open factual issues exist with regard to the extent of the discharges
that fall within these two circumscribed categori®oreover, TVA has demonstrated that some
seeps were contemplated by TDEC at the time of the reissuance of the NRD&ESIn 2012
Therefore althoughTVA is not entitled to dlanketjudgment on the pleadings under the permit
shield defense, there are outstanding issues of fact with regaed defdnse that wdd preclude
summary judgment in Plaintiff§avor. TVA is entitledto an opportunity to demonstrate that the
discharges on which Plaintiffs rely were of the type disclosed to and reasonakinglantéd by
TDEC at the time the NPDES Permit was under consideration.

Because Plaintiffs filed their Motion for Partial Summanggment before the Court had
ruled on TVAs Motion to Dismiss for Failure to State a Clgipoc. No. 12) or its Motion for
Judgment on the Pleadings as to All of Plainti@&ims Regarding Seeps (Doc. No. 51), Plaintiffs
have understandably failed to address these factors in their motion. Even if theédPlzaok had
such an opportunity, however, it appears likely to the Court that open questions about the extent
of TVA’s defenses would likely preclude the Court from granting summary jadgmin ay
event, Plaintiffs’ Motion will be denied, and it is the hope of the Court that thegwaititide able
to sharpen the focus of this litigation in light of the issues raised in this Memoraatdtima
forthcoming status conference.

V. CONCLUSION

For the foregoing reasons, TVAMotion to Dismiss for Failure to State a Claim (Doc.

No. 12 will be GRANTED in part andDENIED in part; TVA's Motion to Dismiss Plaintiffs
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Claim for Civil Penalties and Jury Demand (Doc. No. 28) wilD&NIED as to civil penalties
andGRANTED as to Plaintiffsjury demand, and the Court Wil RIK E Plaintiffs demand for

a jury; TVA's Motion for Judgment on the Pleadings as to All Plaint@laims Regarding Seeps
(Doc. No. 51) will beDENIED; TVA’s Motion fa Summary Judgment on Plaintiff€laim B
(Doc. No. 57) will beDENIED ASMOOT; TVA’s Motion for Judgment on the Pleadings as to
Plaintiffs Claim E (Doc. No. 102) will bé&SRANTED as to Claim E.a anBENIED as to all
other claims; TVAs Request for Judicial Notice (Doc. No. 136) will BRANTED; and
Plaintiffs Motion for Partial Summary Judgment (Doc. No. 106) willlEeNIED. Plaintiffs
Claims B and E.a will bdDISMISSED. Claims A, C, D, E.b, E.c, E.d, and Bl be
DISMISSED except insofar as they deal with oneboth of the following: discharges from the
Non-Registered Site into the Cumberland River; and discharges from the Ash Pond Comaplex vi
hydrologic flows that are not seeps alone.

An appropriate order will issue.

WedD. (2540,

WAVERLKY D. CRENSHAW, (JR.
UNITED STATES DISTRICT JUDGE
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