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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

WILL NEAL, JR. , )
Plaintiff, ;
v )) Civil No. 3:15ev-425
) Judge Aleta A. Trauger
JOHN FORT, ;
Defendant. g

MEMORANDUM

Pending before the court are two motions. The first is a Motion for Summary Judgment
(Docket No. 39) filed by the defendant, John Fort, to which the plaintiff has filed a Respons
(Docket No. 49), and Mr. Fort haiged a Reply (DockeNo. 50). The second is a Motion for
Summary Judgment (Docket No. 43) filed by an unnamed defendant, State Farm Mutual
Automobile Insurance Company (“State Farm”), to which the plaintiff has dilResponse
(Docket No. 48), and State Farm has filed aliRépocket No. 52). For the following reasons,
both motions for summary judgment will be denied.

BACKGROUND & PROCEDURAL HISTORY

This case arises fromJanuary 3, 2015 motor vehicle accident in which the plaintiff,
Will Neal, Jr., was severely injureadter he lost control of his vehicle and struck an earthen
median on Interstate 65. AccorditgMr. Neal he lost control of his vaafter itwasstruck
from behindby another vehiclallegedlyoperated by the defendant, Jdfort (Docket No. 1
113, 6-11.)On April 14, 2015, Mr. Neal filed the Complaint against Mr. Fbringing claims
for negligence and negligenper se, premised on Mr. Fort’s failure to “stop before the front of

his vehicle came in contact with the back of [Mr. Neal’s] vehicléd: {1 8, 12—14.)On May 5,
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2015, Mr. Fort filed an Answer, acknowledging that his vehicle had collided with MfsNea
butdenying that he hadolated his duty to drive safely, carefully, and lawfllgfore the
accident (Docket No. 9 9 7,15.) Rather, Mr. Fort alleges thitr. Neal’'s vehicle “suddenly
and without warning” began “improperly traveling in generally a perperati¢éathion cutting
across theorthbound lanes of I[nterstai®$ north” until it “came directly into the immediate
path” of his vehicle. Id. 1 11.) An unnamegdarty, State Farm, also filed an Answer on May 5,
presumably as the plaintiff's uninsured motorist potarrier. (Docket No. 10.) State Farm'’s
Answer, which was filed by Mr. Fort’s counsel, contained the same atlegatnd denials as
those made by Mr. Fort, with an additional allegation katFort wasnot “an uninsured
motorist or an underinsured motoristfd.( 27.)

In August of 2015, the parties reached an agreetoearthendhesepleadings (Docket
No. 17.) Pursuant to aifulationfiled with the court, Mr. Fort amended his Answer to allege
that, if Mr. Neal was reaended, it was not he but, rather, a John Do#oristwho acted
negligently in causing the accideniDocket No. 18 2y Mr. Nealfiled an Amended
Complaintincorporating Mr. Fort’s allegations regarding the unknown motorist and
“demand[ing] strict proof of these allegations” from him. (Docket 19 § 14.1.) Pursuant to
Tennessee lawyr. Neal then served process on State Farm, hisured motorist carrier,
which has the right to file pleadings and take other actions on leltaéunknownmotorist
(Id. 1 14.2 (citing Tenn. Code Ann. § 20-1-11%e Tenn. Code Ann. §6-7-1206 (providing
procedures for personal injusyits agaist unknown motorists). In the Stipulation, the parties
furtheranticipated that, in light of MiFort’'s new defensg‘additional counsel shall be required
to represent” State Farm . Neal's uninsured motorist carrier. (Docket No.1L7.) On

November 20, 2015, new counsel appeared on behalf of State Farm and filed an Answer to the



Amended Complaint. (Docket Nos. 22, 23.)

l. Mr. Fort’'s Motion for Summary Judgment

OnJuly 14, 2016, Mr. Fort filed a Motion for Summary Judgment (Docket No. 39),
accompaniethy a Memoandum of Law (Docket No. 403, Statement of Material Facts (Docket
No. 41), his own responsesibr. Neal'sinterrogatories (Docket No. 38}, anda transcript of
the deposition of Mr. Neal (Docket No. 38*.)n the Motion, Mr. Fort arguesahMr. Neal
“lacks sufficient evidence to demonstrate elements essential to a case of neghgelce”
thereforecannot survive summary judgment on his claims. (Docket No. 39, p. 1.) Specifically,
Mr. Fort argues that Mr. Neal cannot produce evidenffeigmt to establish that (1) Mr. Fort
breached any duty owed to Mr. Neal, or (2) any of Mr. Fort’s conduct was “a cafiast’iof
the accident. (Docket No. 40, pp. 1-2.) As support for these arguments, rivité
Mr. Neal's deposition testiony, in which Mr. Neal testifiedhat although he distinctly recalls
something coming into contact with the rear of his van shortly before he lost coritrel of
vehicle he did not see who or what it wasd. @t p. 2 (citing Docket No. 38-1 (Dep. W. Neal),
57:8-21).) Mr. Fort argues that there exists emidence of his alleged negligence other than the

factof the accident itselfand “negligence is never presumed from the mere fact of an accident or

! In support of the pending motions, both defendants submitted reports and affidavits
preparedy experts in the field of accident reconstruction, David Huskey and Roman Kickirillo.
(Docket Nos. 38-3, 44-1.) Shortly before the defendants filed the pending motions, however,
Mr. Neal moved to exclude all testimony by Mr. Huskey and Mr. Kickirillo on the grodmads t
their opinions are neither reliable nor relevant and, therefore, are not admissibie-ederal
Rule of Evidence 702. (Docket No. 35, pp. 9-12 (Huskey); Docket No. 36, pp. 9-11
(Kickirillo).) After full briefing of the motions, ie court found that the opiniongre not
supported by sufficiently reliable methodology and granted the motions to exoiumde t
(Docket Nos. 56-59.) Accordingly, the court will not consider anytbuignitted by
Mr. Huskey or Mr. Kickirillo in ruling on the pending motions, including their affidavitgsores,
andany other evidence contained therein.



injury.” (Id. at p. 5(citing Armesv. Hulett, 843 S.W.2d 427, 432 (Tenn. Ct. App. 1992).)

On August 9, 2016, Mr. Neal filed a Response in Opposition to Mr. Fort's motion
(Docket No. 49)accompanied by a Response to Mr. Fort’s Statement of Material Facts (Docket
No. 49-1). In his Response, Mr. Neal argues @ahaasonable fact finder cowdgplythe
doctrine ofresipsa loquitur, which allowsfor an inference of negligeneghen ‘the events
which resulted in the plaintiff's injury do not ordinarily occur unless someone wégerdg to
support a finding that Mr. Fort was, in fact, negligent. (Docket No. 49, pp. 5-6 (qGeaveys
v. Methodist Med. Ctr. of Oak Ridge, 9 S.W.3d 86, 91 (Tenn. 1999)).) According to Mr. Neal, it
is within the common knowledge of a potential juror that the type of injuries he sustained do not
ordinarily occur absent negligencdd.) Moreover,‘"ample circumstandél evidence” in the
recordsupports the inference that Mr. Fort negligently allowed his vehicle to strikéal's
van, causing Mr. Neal to lose control of the vam aesulting in his injuries(Id. at p. 6.)

On August 22, 2016, Mr. Fort filed a Reply, in which he argues that the doctriee of
ipsa loquitur is inapplicable to this case, because it does not apply (1) when “specifod acts
negligence are allegehd evidene in support those theories [gEsented and accepted,” or
(2) if the plaintiff's injury could reasonably have occurred even without the defendant’s alleged
negligence. (Docket No. 50, p. 3 (citiBgown v. Univ. Nursing Home, Inc., 496 S.W.2d 503,

509 (Tenn. Ct. App. 1972) Mr. Fort then reiterates his argument that, because Mr. Neal “has
testified he has no knowledge of who or what caused his accident,” he has insuffaiéf pr
Mr. Fort’s allegechegligence and cannot survive summary judgmduk.af pp. 4-5.)

Mr. Fort also filed an Objection to Mr. Neal’'s Response to his Statement ofiéllate

Facts, arguing thatertain ofMr. Neal’s responsegssert “argumentative” additional contentions

that are not supported by specific citagsdo the record, in violation of Local Rule 56.01(c).



(Docket No. 51.)It appeardo the court that a portion die challenged response is merely an
attemptto correct Mr. Fort’s characterization of Mr. Nealsposition testimonyand the court
does not find that Mr. Neal’s failure to provide specific citations to support thgsmants
violates local rules To the extent, heever, that MrNealhas attemptetb injectfactsinto his
responsethat arenot adequately supported biyations to the reard, the court will sustain

Mr. Fort’s objection and exclude thaeetsfrom its consideration of the pending motions.

[l State Farm’s Motion for Summary Judgment

On July 15, 2016, State Farm filed a Motion for Summary Judgment (Docket No. 43),
accompaniedya Memorandum of Law (Docket No. 44), a Statement of Undiséderial
Facts (Docket No. 45), and transcripts of the deposition testimony of Mr. Neal amdth@sses
to the accident (Docket Nos. 46-2-4%-In the Moton, State Farm argues that NWeal cannot
prevail on anegligenceclaim againsany unknowrmotorist—which would implicate his
uninsured motorist policyith State Farm- because he cannot meet the requirements of Tenn.
Code Ann. 8 56-7-1201(e). (Docket No. 43.) Accordm&tate Brm, Mr. Neal has failed to
meet the requirements of this staty provision because he has insufficient proof of any actual
physical contact between Mr. Neal’s vamd another vehicle or of the existence of an unknown
motorist. (Docket No. 44, pp. 6-7.)

On August 9, 2016, Mr. Neal filed a Response in Opposition to State Farm’s Motion
(Docket No. 48), accompanied by a Response to State Farm’s Statement of Uddvigieteal
Facts (Docket No48-1) and a copy of Mr. Fort’s responsegterrogatories (Dcket N0.48-2).

In his Response, Mr. Neal first notes that it is not he but, rather, Mr. Fort who should be
opposing State Farm’s motion. (Docket No. 48, pp. 1€2tihg Banksv. Elks Club Pride of

Tenn. 1102, 301 S.W.3d 214, 220 (Tenn. 2010), Mealargues thatwvhen a defendant adds a



negligent third party as a defense to a plaintiff's claiins not the plaintiff but, rather, the
defendant who is responsible for proving that the third party’s negligence tisiiability.
(Docket No. 48, pp. 3—4.Mr. Fort firstasserted the existence of amknown, negligenmnotorist
as an affirmative defense to Mr. Neal’s clajmand it istherefore Mr. Fort who is responsible
for proving the existence of this unknown motoridt.)( Mr. Neal further egues that a genuine
issue of material fact exists as to whether it was Mr. Fort or an unknown muatooistruck the
back of his van, which precludes any grant of summary judgment to State Farat.pp. 6-7.)

On August 24, 2016, State Farm filed a Reply, argthaggMr. Neal amended his
Complaint “to assert an uninsured motorist claim against State Farm, as hisachmstworist
carrier,” and its Motion for Sumany Judgment against Mr. Ne#hereforejs directed at the
appropriate party. (Docké&to. 52, p. 1.)State Farm then reiterates its argumentthatNeal
has insufficient evidence to meet Tennessee statutory requirementsrfa abainst unknown
motorists, because no one has testified as to the existence of an unknown miotoaistiel
negligently on January 3, 2015torany physical contact between anknown motorist’s
vehicle and Mr. Neal's van(ld. at pp. 2-4.)

EACTS?
In January of 2015, Mr. Neal was employed with a courier service that delivered

prescription meigations to asssted living facilities in Middle Tennesse¢Docket No. 46-2

2 Unless otherwise noted, the facts recouirigtiis section are drawn primarily from
(1) Mr. Fort's Statement of Material Facts (Docket No. 41) and the plaint&@$ponse thereto
(Docket No. 491), and (2) State Farm’s Statement of Undisputed Material Aactiket
No. 45) and the plaintiff's response thereto (Docket No. 48-1). This section also conttsns fac
from the defendants’ Motions for Summary Judgment and memoranda of law in support thereof
(Docket Nos. 39, 40, 43, 44), the plaintiff's Responses in opposition (Docket Nos. 48, 49), and
thedefendants’ Replies (Docket Nos. 50, 52) that are not refuted or contradictedopyptiseng
party or the record. Where there is a genuine dispute of fact, the court wituedtihs fact in
the light most favorable to the plaintdés the non-moving py.



(Depo. W. Neal), 6:18-7:16 As a courier, Mr. Neal pickedp packages of medication at a
warehouse in Nashville, Tennessee and deltérem to assisted living facilities in nearby
Brentwood and Columbia, often usitrgerstate 6%o drivebetweerdeliverylocations. Kd. at
7:1-12:11.)Mr. Nealran this route twice peday, with dlate route”that typically had Mr. Neal
departinghe warehouse 4tl p.m. andeturningto Nashville at 3 an. (d. at 13:20-24, 22:2—
16.) Mr. Nealdrove this route five dayserweek for four years prior to theccident on January
3, 2015 ard he had no traffic incidents duritigat time. [d. at 12:15-13:6.)Mr. Nealwas in
good health in the weeks apdas leading up to thaccidentin 2015, anchehad noissues with
his vision that could not be corrected by prescription lenses, whialwvagswore when he
drove. (d.at16:10-18:1.)

In the evening hours of January 2, 2015 and the early morning hours of January 3, 2015,
Mr. Neal wasdelivering medications along his “lateute” in awhite 1999 G.M.C. Safari van.
According to M. Neal, he had no mechanical issues with the van before the accident and had
placed new tires on the van six months before tb&lant. (d. at 18:25-19:9.Mr. Neal also
testified that he was wearing tasatbelt and higlases at the time of the accidelkd. at
40:24-41:8, 62:15-19 After delivering medications to all ofi¢ facilities on his route,
Mr. Neal began hiseturn to Nashville, driving northbound along Interstate 65. It is undisputed
that, at approximately 3 a.m. in the morning of January 3, 2015, Mr. Neal was involved in a
traffic accident resulting iserious injuries, but the record contains a number f&rahfy
accounts from the parties and other witnesses regarding how the accidergdbccur

According to Mr. Neal’s accounust before the accidertte was in the center lane of
Interstate 65 and drivinglightly under the speed limit in an attempt to ioy@& his fuel

efficiency. (d. at 14:7-11.)Despite thearea around thaterstate being foggyr. Nealrecalls



the trafficbeing normal for that time of night atigeroad being dry. I{l. at 23:16-23, 50:24—
25.) At approimately mile marker 75, Mr. N# saw another vehiclelights® andfelt

something hit his van from behind, causing him to “los[e] control of {i@kicle.” (d. at
14:11-13; 57:10-1% After losing control of his variyir. Neal cannot recall anything more
about the accident until egained consciousness in his vehicle on the side of the interstate,
where it had collided with an earthen mediald. &t 14:14-23, 58:16-61:23Nir. Neal was
shown several photographs of his damaged vehicle during his deposition, including images
showing large portions of the driver’s side of the van that have been dented inward and what
appear to be dark scrape marks on the left side of the van’s rear buhdpat.Efs. 2—6.) Mr.
Neal does not recdilis vanbeing hit from the sidat any point, nodoes he recall any of the
marks on the van having been there before the accidentt 63:17-66:16.)

Mr. Forts account differs drastically from Mr. Neal’s accauibocket No. 38-2Kort
Interrogatories).) According to Mr. Fort, he was drivinglileeck Acura MDXnorthbound on
Interstate 65 in the early morning hours of January 3, 2085y 7; Docket No. 20  2.)

Mr. Fortclaimsthat hewas traveling the speed limit70 miles per hour — and that the roadway
was wet. (Docket No. 38-2[1110.) According to Mr. FortMr. Neal’'s vehiclesuddenly‘cut[]
across [hisdne] in a perpendicular fashiogid he “immediately reacted by steering to the
left.” (Id.) Mr. Fort further claims that Head no time to brake befonting Mr. Neal’s van

and that “the front of [his] vehicle struck the driver’s side of [Mr. Neal’s] vard’ {{ 16-11.)

% In hisResponse, Mr. Neal asserts that‘sawheadlights approaching from the rear
until the vehicle of those headlights impacted the rear of [his] van.” (Docket No. 49,4s 2
Mr. Fort notes in his Reply, however, tlissertions a slight nischaracterizatioof Mr. Neal's
deposition testimony, in which he states merely that he did not see the vehiclehat but
did see “a vehicle’s lights.” (Docket N46-2, 57:10-13.)



Mr. Fortdenies any negligende his driving andassertshat “if [Mr. Neal]’s vehicle was rear
ended on the interstate ththe same was caused by the rgggice of some unknown driver
operating a John Doe vehicle.rd({ 20.)

State Farm has submittedcounts of the accident from two othaewtorists Brian
RussellYoung and Kimberley Young, a married couple from Pennsidvaho were traveling
northbound on Interstate 65 just before the accident. According to Mr. Young, who was driving,
it was dark and “raining very hdrtéhat morning.(Docket No. 46-3 (Dep. B. Young), 10:2-9.)
Mr. Youngclaims that hélooked down to change the radio station,” and when he looked back
up to the road, a white van and a black car “hit side to side” in front of his vehutle. (
Because he had been looking at the radio, however, Mr. Young admits Haat baly “the
immediate point” of impact between the two vehiclesl la@ hasno idea” what happened
before that (Id.) Mrs. Young, on the other hand, waseagl at the time of the accident did
not wake up until her husband “hit the brakes really hard.” (Docket No. 46-4KD¥pung),
9:8-15.) Mrs. Young, therefe, has no knowledge of anything that happened up to, and
including, the collision between théhite van and the black cafSeeid. at 11:25-12:6.)

LEGAL STANDARD

Federal Rule of Civil Procedure 56 requires the court to grant a motion for summary
judgment if “the movant shows that there is no genuine dispute as to any mateaakféhe
movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). If a moving d¢fenda
shows that there is no genuine issue of material fact as to abheasssential element of the
plaintiff's claim, the burden shifts to the plaintiff to provide evidence beyond thdiptesa
“set[ting] forth specific facts showing that there is a genuine issue fot tNaldowan v. City

of Warren, 578 F.3d 351, 374 (6th Cir. 2009ge also Celotex Corp. v. Catrett, 477 U.S. 317,



322-23 (1986).I n evaluating the evidence, the court must draw all inferences in the light most
favorable to the non-moving partyMoldowan, 578 F.3d at 374 (citinilatsushita Elec. Indus.
Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986)).

At this stage, “the judge’s function is not .to.weigh the evidence and determine the
truth of the matter, but to determine whether there is a genuine issue fdr tdal¢uoting
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986)). But “[tlhe mere existence of a
scintilla of evidence in support of the [non-moving party’s] position will be insufficieand the
party’s proof must be more than “merely colorabl@riderson, 477 U.S. at 252. An issue of
fact is “genuine” only if a reasonable jury could find for the non-moving paftgdowan,

578 F.3d at 374 (citingnderson, 477 U.S. at 252).
ANALYSIS

In order to prevail on his claims of negligence and negligpacse under Tennesse
law, Mr. Neal must prove: “(1) a duty of care owed by the defendant to the plaintiépri@uct
falling below the applicable standard of care amounting to a breach of that3Juty;ifjury or
loss; (4) causation in fact; and (5) proximate, or legake.” Kellner v. Budget Car & Truck
Rental, Inc., 359 F.3d 399, 403 (6th Cir. 2004) (quotBgnnet v. Putham Cnty., 47 S.W.3d 438,
443 (Tenn. Ct. App. 2000)). Neither of the defendants dispha¢sll motorists owe a duty to
use reasonable care whibperating their vehicles, nor do they appear to dispute that Mr. Neal
was injured as a result of the accideree(Docket No. 40, p. 4.) Despite these concessions,
however, the defendants arghat Mr. Neal lacks evidencef§icient to support his ngligence
claims under Tennessee common and statutory law.

l. Mr. Fort’'s Motion for Summary Judgment

Mr. FortargueghatMr. Neal lacks sufficienevidence to demonstrate that Mr. Fort

10



(1) breached his duty of reasonable care by failing to drive carefullinaamtordance with
applicable lawsr (2) acted in a manner that was a cause in fatieofccident and, thereby,
Mr. Neal's injuries. Kd. at pp. 4-8.)Mr. Neal attempts toebut Mr. Fort's argument regarding
the sufficiency of the evidence by rglg on the doctrine ofesipsa loquitur, which allows an
inference of negligencéwhere the jurjnas a common knowledge or understanding that events
which resulted in the plaintiff's injury do not ordinarily occur unless someone wégared
Seavers, 9 S.W.3d at 91. According to Mr. Neal, “[i]t is within the common knowledge of a
potential juror that the type of injuries sustained by [him] would not ordinarily ocoar sa
negligence€ (Docket No. 49, p. 6.) Itis not clear to the court, howetvext, he doctrine ofes
ipsa loquitur applies to M. Neals claims. AsMr. Fort has correctly arguerssipsa loquitur
“does not generally apply where specific acts or negligence are alleged aedewidence in
support of such allegations is presentetown v. Univ. Nursing Home, Inc., 496 S.W.2d 503,
509 (Tenn. Ct. App. 1972). Mr. Neal has specifically alleged that Mr. Fort was negligent
he rearended Mr. Neal’s van on the interstate, and he has presented evidence in support of that
theory. It does not appear, therefore, that the doctrinesgbsa loquitur is applicable here.

Mr. Neal however, does not need to rely on the docwines ipsa loquitur to survive
summary judgmentAfter reviewing the record and construing all disg facts irfavor of
Mr. Neal,the courtconcludeghathe has presented evidence sufficient to support the reasonable
inference that Mr. Fomegligently allowed hislack Acurato hit Mr. Neal’svanfrom behind,
causing the accident and attendant injuries to Mal.Ndr. Neal testifiedhat he saw a vehicle’s
lights prior to his van being hit from behind, and ptgtphs othe damage to his van reveal
dark scrapes on his van’s left rear buntpat Mr. Neal claims were not there prior to the

accident This evidence, along with Mr. Fort’'s admission that he hit Mr. Neal’s van nath t

11



“front of [his] vehicle” (Docket No. 48-2 1 11), suppokis. Neal'sargumenthat he wasear
ended by Mr. Fort on the interstat€his contact between the two vehicles would cdattia
breach of Mr. Fort'sluty to use reasonable care while operating his vehicle, particularly in light
of lawsrequiring motorists to “exercise due care . . . by keeping the vehicle under proper
control” and pohibiting themfrom “follow[ing] another ehicle more closely than is reasonable
and prudent.” Tenn. Code Ann. §§ 55-8-124(a), 55-8-136(preover, aeasonable fact
finder could conclude, based bfr. Neal's testimonyhat his van had no mechanical issues prior
to the accident and was equggpwith new tiresthat Mr. Neal would not have lost control of the
van and hit the earthen median absent another vehicle hitting the van from béhihtkal’s
account of the cause of the accidantl the consistent photographic evidence, therefore, support
the reasonable inference that Mr. Fort breached his duty to MrbMedlowing his vehicléo
hit Mr. Neal’s van from behind, causing Mr. Neal to lose control of his vehicle asi i@ the
earthen median

Mr. Fort attempts to disprove Mr. Nealiscount of the accident with citationshis own
sworn responses regarding the accident and the sworn testimony of the Youngert Bhgues
that his own account of the accident “demonstrate[s] that his vehicle digarend [Mr. Neal]
at any point.” (Docket No. 50, p. 2.) Moreover, Mr. Fort argues, the Yotegghony
regarding the accidexdemonstrates that Mr. Neal’'s van and Mr. Fort’s car made contact only

“side by sidei(e., [they] did not see a rear-end collision),” which is consistetit Mr. Fort's

“ Mr. Fort appears to argue that Mr. Neal cannot prove thadtt.acted negligently
because he has no evidence regarding “how [Mr.] Fort was driving, his position otete&ate,
or even the speed he was going.” (Docket No. 40, p. 6.) Even without that information,
however, a reasonable fact finder could conclude that any driver who allows his telgizme
into contact with the rear bumper of another vehicle on the intemtééchegligently, and the
court does not find the lack gbecific detailsregarding Mr. Fort’s driving on the night in
guestion to belispositive of Mr. Neal’s claims.

12



account (Id. (citing Docket No. 46-3, 10:2—-17Jhese aditional accounts, howevesgerveonly
to demonstrate that there is a genuine dispute of fact as to how the accideridocthe court
cannot, on summary judgment, credit the testimony of one of the defendants over that of
Mr. Neal, particularly whemhotographic evidence exists that isrHts face- consistent with
Mr. Neal’s accounbf the accident. The court also cannot credit the testimony of the Youngs
over that of Mr. Neal, when both Mr. and Mrs. Young admit that they were not observing the
road immediately prior to the collision Mr. Young observed and, therefore, have “no idea”
whetherthere was any contact between the two vehicles prior to that collision. Ultimagely, th
determination of Mr. Neal’s claims will depend upon the credibility of the @iffieaccounts that
have been presented to the court, and those disputes about credibility must be resolued by a |
Dawson v. Dorman, 528 F. App’x 450, 452 (6th Cir. 2013)Jourts may not resolve credibility
disputes on summary judgment.”).

Accordingly, the court finds that genuine disputes of fact sugbomaterial elements of
Mr. Neal's claims against Mr. Fort, and it will deny Mr. Foi¥letion for Summary Judgment.

[l State Farm’s Motion for Summary Judgment

As a preliminary mattethe court has seriousservations as to whether State Farm’s
Motion for Summary Judgmehtis been directed against the proper paks/Mr. Neal
correctly observeshe allegations regamly an unknown motorist were raised not by him but,
rather, by Mr. Fort as an affirmative defense. (Dot@t48, pp. 1-2.) If the court were to
grant State Farm’s motion and dismiss botmid the unknown motoriftom the action, it
would have to dismiss them for all purposes, including Mr. Fort’s defense. Mr. Fort has not

responded to State Farm’s motion, and the court is wary of dismissing this seempahyant

13



aspecbf his defense without havirfigst heard from him on the issde.

The court, however, need not determine whether State Farm’s motion is direbeed at t
proper party. Een if it is,the record contains evidensefficient to meet the requirements for
recovery against an unknown motorist under Tenn. Code Ann. 8§ 56-7-1201(e), which provides:

(e) If the owner or operator of any motor vehicle that causes bodily injury or property

damage to the insured is unknown, the insured shall have no right to recover under the
uninsured motorist provision unless:

(2)(A) Actual physical contact hagcurred between the motor vehicle owned or
operated by the unknown person and the person or property of the insured; or

(B) The existence of the unknown motorist is established by clear and convincing
evidence, other than any evidence provided by occupants in the insured vehicle.

State Farm argues that this provision requires the court to grant summarynutegceuse

“there is neither proof [that] actual physical contact occurred between tha tha plaintiff’s
vehicle and a John Doe motorist[,] nor clear and convincing proof of the existencelohthe
Doe motorist.” (Docket No. 44, p. 5.) This argument, however, ignores Mr. Neal's depositi
testimony and photographs of his vautich —as described abovereasonablygupport the
inference thaa dark vehicle came into “actual physical contacithvthe left rear bumper dhe
van Moreover, Mr. Fort denies that he rear-ended Mr. Neal, creating a genuine dispwite of f
as to whetheit was Mr. Fort or another, unknown motorist who hit Mr. Neal from behind,
causing him to lose control of his vehicle. The court, therefore, could not grant summary
judgment to State Farneven if the motion were properly directed and fully briefed by the

appropriate partiesAccordingly, the court will deny Stateafmn’s motion.

® Strangely Mr. Fort makes no mention of the issue in his Reply in support of his own
motion (Docket No. 50), which was filed more than month after State Farm filed its Motion for
Summary Judgment.
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CONCLUSION

For the reasons discussed herein, the motions for sununigiment filed by Mr. Fort

At eny—

ALETA A. TRAUGER
United States District Judge

and State Farmwill be denied.

An appropriate order will enter.
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