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IN THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

ELMER WAYNE HALE
V. No. 3:15-0443
NANCY A. BERRYHILL

Acting Commissioner of
Social Security

~— N - e —

To:  The Honorable Waverly D. CrensiaChief District Judge

REPORT ANDRECOMMENDATION

Plaintiff filed this action pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3) to obtain
judicial review of the final decision of the Social Security Administrationo(h@issioner”)
denyng Plaintiff's claim for a period of disability, Disability Insurance Batise(‘DIB”) and
Supplemental Security Income (“SSI”), as provided under Titles Il and ofvihe Social
Security Act (“the Act”). The case is currently pending on Plaintiff's nmotow judgment on the
administrative record (Docket Entry NdQ), to which Defendant has responded. Docket Entry
No. 11. Plaintiff has also filed a subsequent reply to Defendant’s response. DockeMdritP.

Upon review of the administrative record asvhole and consideration of the parties’
filings, the undersigned Magistrate Judge respectfully recommend®ldnatiff’'s motion for
judgment on the administrative record (Docket Entry No.GHDENIED .

. INTRODUCTION
Plaintiff filed applications foil period of disability,DIB, and SSI onjuly 14, 2011 See

Transcript of theAdministrative Record (Docket Entry No) &t 71-722 He alleged a disability

! Nancy A. Berryhillbecame the Acting Commissioner of Social Security onalgrizg, 2017.
Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure, Nancy A. Bleisyhilbstituted for
former Acting Commissioner Carolyn W. Colvin as the defendant in this sui
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onset date of July 15, 2018R 71-72 Plaintiff alleged that she was unable to work because of
lower back pain, an inner ear tumor, and anxiafy 79.

Plaintiff's applications were denied initially and upon reconsideration. AR/4
Pursuant tohis request for a hearing before an administrative law judge (“ALJ”), Hfainti
appeared with counsel and testif at ahearing before ALJ Elizabeth P. Neuhaoth July 25
2013 AR 27. OnNovember 1, 201,3he ALJ denied the claim. AR 11.0On February 27, 2015
the Appeals Council denied Plaintiff's request for review of the ALJ's decigiéh 1-3),
thereby makinghe ALJ’s decision the final decision of the Commissiofiéis civil action was
thereafter timely filed, and the Court has jurisdiction. 42 U.S.C. § 405(Q).

[I. THE ALJ FINDINGS

The ALJ issued an unfavorable decision on November 1, ZR.3-11 Based upothe

record, the ALJ made the following enumerated findings:

1. The claimant meets the insured status requirements of the Social Security Act
throughat least the date of this decision

2. The claimant has not engaged in saltial gainful activity since July51
2009, the alleged onset date. (20 CFR 404.¥58kq, and 416.97kt seq).

*kk

3. The claimant has the following sevengpairmentsdegenerative lumbar disk
disease, depressive disorder not otherwise specified and anxiety disorder not
otherwise specifieR0 CFR 404.1520(c) and 416.920(c)).

*k%k

4. The claimant does not have an impairment or combination of impairments that
meets or medically equals the severity of one of the listed impairments in 20
CFR Part 404, Subpart P, Appendix 1 (20 CFR 404.152@1@4,1525,
404.1526, 416.920(d), 416.925 and 416.926).

2 The Transcript of the Administrative Record is hereinafter referencéitebabbreviation “AR”
followed by the corresponding page number(s) as numbered in large black print on the righttom
corner of eaclpage. All other filings are hereinafter referenced by the abbreviatigh ftilowed by the
corresponding docket entry number and page number(s) where appropriate.
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*k%k

5. After careful consideration of the entire record, the undersigned finds that the
claimant has the residual functional capacity to perform medium asrk
defined in 20 CFR 404.1567(and 416.967(c Specifically, he can lift and
carry 35 pounds occasionally, 20 pounds frequently, can stand up to six hours
total, can occasionally stoop and bend, and cannot work around workplace
hazards, such as unprotected heights. He can understand and remejpiber sim
and detailed ¥4 step tasks, but cannot make independent decisions at an
executive level. He can sustain concentration and persistence during an eight
hour day with customary breaks, can interact with the public, supervisors, and
co-workers on a supadial level, but would relate better to things than to
people, and could set goals and adapt to infrequent change. No reading and
writing should be a regular part of the job duties, such as completing forms or
paperwork

*kk

6. The claimanis unable to pedrm any past relevant wofR0O CFR 404.1565
and 416.965).

*kk

7. The claimant is a younger individual (20 CFR 404.1563 and 416.963).
8. The claimant has a high school education (20 CFR 404.1564 and 416.964).

9. Transferability of job skills is not material to the determination of disability
because using the Mediedbcational Rules as a framework supports a
finding that the claimant is “not disabled,” whether or not the claimant has
transferable job skills (See SSR-82 and 20 CFR Part 404, Subpart P,
Appendix2).

10.Considering the claimant’'s age, education, work experience, and residual
functional capacity, there are jobs that exist in significant numbers in the
national economy that the claimant can perform (20 CFR 404.1569,
404.1569(a), 416.969, and 416.96%(a)

11.The claimant has not been under a disability, as defined in the Social Security
Act, from July 15, 2009, through the date of this decision (20 CFR
404.1520(g) and 416.920(Q)).

12.The claimant’s subjective complaints, including pain, have been evalusated a
required under the applicable regulations and rulings.

*k%k

AR 14-21.



lll. REVIEW OF THE RECORD

The parties and the ALJ have thoroughly summarized and discussed the medical and
testimonial evidence of the administrative record. Accordingly, the Court veitiugs those
matters only to the extent necessary to analyze the parties’ arguments.

IVV. DISCUSSION AND CONCLUSIONS OF LAW

A. Standard of Review

The determination of disability under the Aistan administrative decision. The only
guestions before this Court upon judicial review are: (i) whether the decision of the
Commissioner is supported by substantial evidence, and (ii) whether the Commissanlee
legal errors in the process of reaching the decisi@U.S.C. § 405(g)See Richardson v.
Perales 402 U.S. 389, 401, 91 S. Ct. 1420, 28 L. Ed. 2d 842 (1@&topting and defining
substantial evidence standard in context of Social Security c&sgs)y. Comm’r of Soc. Sec.
609 F.3d 847, 854 (6th Cir. 2010fhe Commissioner’s decision musé affirmed if it is
supported by substantial evidence, “even if there is substantial evidenceeedrathat would
have supported an opposite conclusidldkey v. Comm’r of Soc. Se&81 F.3d 399, 406 (6th
Cir. 2009) (quotingKey v. Callahan109F.3d 270, 273 (6th Cir. 1997)Jpnes v. Comm’r of
Soc. Se¢336 F.3d 469, 477 (6th Cir. 2003 er v. Comm’r of Soc. Se203 F.3d 388, 3890
(6th Cir. 1999).

Substantial evidence is defined as “more than a mere scintilla” and “such televan
evidenceas a reasonable mind might accept as adequate to support a concRglbartison
402 U.S. at 401 (quotinGonsol. Edison Co. v. NLRBO0O5 U.S. 197, 229, 59 S. Ct. 206, 83 L.

Ed. 126 (1938))Rogers v. Comm’r of Soc. Set86 F.3d 234, 241 (6th Cir. 200 LeMaster v.



Weinberger 533 F.2d 337, 339 (6th Cir. 1976) (quoting Sixth Circuit opinions adopting
language substantially similar to thatRichardsoi.

The Court’s review of the Commissioner’s decision is limited to the recadknm the
administrative hearing proces3¥ones v. Secretaryo45 F.2d 1365, 1369 (6th Cir. 199A
reviewing court may not try the cade novo resolve conflicts in evidence, or decide questions
of credibility. See, e.g.Garner v. Heckler 745 F.2d 383, 387 (6th Cir. 1984) (citiMyers v.
Richardson 471 F.2d 1265, 1268 (6th Cir. 1972Jhe Court must accept the ALJ’'s explicit
findings and determination unless the record as a whole is without substantial evidenc
support the ALJ’s determinatiod2 U.S.C. 8§ 405(g)See, e.g.Houston v. Sec'y of Health &
Human Servs 736 F.2d 365, 366 (6th Cir. 1984).

B. Determining Disability at the Administrative Level

The claimant has the ultimate burden of establishing an entitlementebtbdy proving
his “inability to engage in any substantial gainful activity by reason of any mlgdic
determinable physical or mental impairment which can be expected to result in dedticlo
has lasted or can be expected to last for a continuousdpaf not less than 12 months.” 42
U.S.C. 8 432(d)(1)(A). The asserted impairment(s) must be demonstrated by Iynedical
acceptable clinical and laboratory diagnostic techniq&ee 42 U.S.C. 88 432(d)(3) and
1382c(a)(3)(D); 20 C.F.R. 88 404.1512(a), @d 404.1513(d). “Substantial gainful activity”
not only includes previous work performed by the claimant, but also, considering thantlai
age, education, and work experience, any other relevant work that exists itidhal onomy
in significantnumbers regardless of whether such work exists in the immediate areighrtiveh
claimant lives, or whether a specific job vacancy exists, or whether theaalawould be hired

if he applied. 42 U.S.C. § 423(d)(2)(A).



In the proceedings before the Sdcbecurity Administration, the Commissioner must
employ a fivestep, sequential evaluation process in considering the issue of the claimant’s
alleged disabilitySee Heston v. Comm’r of Soc. S&d5 F.3d 528, 534 (6th Cir. 2008bbot
v. Sullivan 905 F.2d 918, 923 (6th Cir. 1990). Eirthe claimant must show thae is not
engaged in “substantial gainful activity” at the time disability benefits arghsoGruse v.
Comm’r of Soc. Sec502 F.3d 532, 539 (6th Cir. 2007); 20 C.F.R. 88 404.1520(b)920().
Secoml, the claimant must show thhae suffers from a severe impairment that meets the 12
month durational requirement. 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(®©é@. also
Edwards v. Comm’r of Soc. Setl3 F. App’x 83, 85 (6th Cir. 2004Third, if the claimant has
satisfied the first two steps, the claimant is presumed disabled withdharfurquiry, regardless
of age, education or work experience, if the impairment at issue either appehesregulatory
list of impairments that arsufficiently severe as to prevent any gainful employment or equals a
listed impairmentCombs v. Comm’r of Soc. Se459 F.3d 640, 643 (6th Cir. 2006); 20 C.F.R.

88 404.1520(d), 416.920(d). A claimant is not required to show the existence of a listed
impairment in order to be found disabled, but such showing results in an automatic finding of
disability that ends the inquirgee Combs, supr8lankenship v. Bower874 F.2d 1116, 1122

(6th Cir. 1989).

If the claimant’s impairment does not rentién presumptively disabled, the fourth step
evaluates the claimant’s residual functional capacity in relationshiffistpast relevant work.
Combs, suprdResidual functional capacity” (“RFC”) is defined as “the most [the claimant] can
still do despite [her] limations.” 20 C.F.R. 88 404.1545(a)(1). In determining a claimant’s RFC,
for purposes of the analysis required at steps four and five, the ALJ is required torctheside
combined effect of all the claimant's impairments, mental and physical, exertiodal an
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nonexertional, severe and nonsev&ee42 U.S.C. 88 423(d)(2)(B), (5)(B)J;oster v. Bowen

853 F.2d 483, 490 (6th Cir. 1988). At the fourth step, the claimant has the burden of proving an
inability to perform past relevant work or proving that a particular past job should not be
considered relevanCruse 502 F.3d at 539]Jones 336 F.3d at 474. If the claimant cannot
satisfy the burden at the fourth step, disability benefits must be denied becausénthetads

not disabledCombs supra.

If a claimant is not presumed disabled but shows that past relevant work cannot be
performed, the burden of production shifts at step five to the Commissioner to shawethat
claimant, in light of the claimant’s RFC, age, education, and work experiemcpedrm other
substantial gainful employment and that such employment exists in significant nsuimliee
national economyLongworth v. Comm’r of Soc. See02 F.3d 591, 595 (6th Cir. 2005)
(quotingWalters v. Comm’r of Soc. Sed02 F.3d 525, 529 (6th Cir. 1997pee alsd-elisky v.
Bowen 35 F.3d 1027, 1035 (6th Cir. 1994). To rebptiana faciecase, the Commissioner must
come forward with proof of the existence of other jobs a claimant can petfongworth 402
F.3d at 595See alsKirk v. Sec’y oHealth & Human Servs667 F.2d 524, 528 (6th Cir. 1981),
cert. denied461 U.S. 957, 103 S. Ct. 2428, 77 L. Ed. 2d 1315 (1983) (uphdlienealidity of
the medicalocational guidelines grid as a means for the Commissioner of carrying his burde
underappropriate circumstances). Even if the claimant’s impairments prevent thardidrom
doing past relevant work, if other work exists in significant numbers in the naticor@omy that
the claimant can perform, the claimant is not disalfRadhbers v. Comm’r of Soc. Ses82 F.3d
647, 652 (6th Cir. 2009)See also Tyra v. Sec’y of Health & Human Ser886 F.2d 1024,
102829 (6th Cir. 1990)Farris v. Sec’y of Health & Human Seryg73 F.2d 85, 889 (6th Cir.
1985);Mowery v. Heckler771 F.2d 966, 969-70 (6th Cir. 1985).
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If the question of disability can be resolved at any point in the sequential evaluat
process, the claim is not reviewed further. 20 C.F.R. § 404.1520@#@ lso Higgs v. Bowen
880 F.2d 860, 863 (6th Cir. 1988) (holding thegolution of a claim at step two of the evaluative
process is appropriate in some circumstances).

C. The ALJ’s Five-Step Evaluation of Plaintiff

In the instant case, the ALJ resolved Plaintiff's claim at ftepof the fivestep process.
The ALJ found hat Plaintiff met the first two steps, but determined at step three that Plaintiff
was not presumptively disabled because she did not have an impairment or combination of
impairments that met or medically equaled the severity of one of the listed impgirnme0
C.F.R. Part 404, Subpart P, Appendix 1. At step four, the ALJ found that Plaintiéinaile to
perform past relevant worlAt step five the ALJ found that Plaintiff could perform work as a
cleaner, kitchen helper, and hand packager, and thus concluded that Plaintiff has not been under
a disability since the alleged onset datdudf/ 15, 2010. AR 12-21.

D. Plaintiff’'s Assertions of Error

Plaintiff argues that the ALJ erred by (iproperly omitting Plaintiff's use o& cane
when formulating the RFC, an(R) failing to properly consider the opinion provided by
Dr. Richard FishbeinDE 10-1 at 49. Plaintiff therefore requests that this case be reversed and
benefits awardegursuant to sentence four of 42 U.S.C. § 405(g), or, alternatively, remanded
pursuant to sentensex of 42 U.S.C. § 405(g) for further consideratitmh.at9-11.

Sentence four of 42 U.S.C. § 405(qg) states the following:

The court shall have power to enter, upon the pleadings and transcript of the

record, a judgment affirming, modifying, or reversing the decision of the

Commissioner of Social Security, with or without remanding the cause for a

rehearing.

42 U.S.C. § 405(g), 1383(c)(Jentence six o2 U.S.C. § 405(xdtates the following:
8



The court may, on motion of the Commissioner of Social Security made for good
cause shown before the Comssioner files the Commissionsranswer, remand

the case to the Commissioner of Social Security for further action by the
Commissioner of Social Security, and it may at any time order addliti
evidence to be taken before the Commissioner of Social Security, but only upon a
showing that there is new evidence which is material and that there is good cause
for the failure to incorporate such evidence into the record in a prior progeedin
and the Commissioner of Social Security shall, after the case is remanded, and
after hearing such additional evidence if so ordereddifyoor affirm the
Commissiones findings of fact or the Commissioner’s decision, or both, and
shall file with the court anguch additional and modified findings of fact and
decision, and, in any case in which the Commissioner has not made a decision
fully favorable to the individual, a transcript of the additional record and
testimony yon which the Commissioner’s action irodifying or affirming was

based

Id. “In cases where there is an adequate record, the [Commissioner@pdeabenying benefits
can be reversed and benefits awarded if the decision is clearly erroneous,f glsability is
overwhelming, or proof of disability is strong and evidence to the contraaghsy).” Mowery

v. Heckler 771 F.2d 966, 973 (6th Cir. 198%urthermore, a court can reverse the decision and
immediately award benefits if all essential factual issues have been resolvelde aredtdd
adequately establishes a claimant’s entitlement tefits. Faucher v. Secretaryl7 F.3d 171,
176 (6th Cir. 1994)See alsdNewkirk v. Shalala25 F.3d 316, 318 (1994)Jhe Court addresses
each of Plaintiff's assertions of error below.

1. RFC.

Plaintiff first argues that the ALJ committed reversible error by failing to considerskis
of a caneduring the administrative hearingnd in ultimately formulating the RFC. Plaintiff
asserts that the Vocational Expert (“VE”), who testified regarding Plasnafility to perform
work in spiteof his impairments, “could have had a different answer related to job avail@bility

the need for a cane to ambulate was taken into account.” DEallB6.



Plaintiff correctly notes thawhen posing a hypotheticad & VE regarding a claimant’s
ability to perform work in the local and national economies, the ALJ must include dle of t
claimant’srelevantimpairments.SeeVarley v. Sec’y of Health & Human Sepng820 F.2d 777,
779 (6th Cir. 1987) (noting that “[s]ubstantial evidence may be produced through reliahee on t
testimony of a vocational expert in response to a ‘hypothetical’ question, butfdhky guestion
accurately portrays [plaintiff's] individual physical and mental impairmén{siternal citation
omitted). However, in fashioning a hypothetical question for the VE, the Ad Jequired to
incorporate only those limitations accepted as credible by the finder ofBactyzel v. Comm’r
of Soc. Sec.74 F. App’x 515, 524 (6th Cir. 2003) (quotitiasy v. Sec'y of Health & Human
Servs,. 987 F.2d 1230, 1235 (6th Cir. 1993¢e also Murphy v. Astrublo. 2:13cv-0114, 2013
WL 829316, at *10 (M.D. Tenn. Mar. 6, 2013gport and recommendation adopted sub nom.
2013 WL 4501416 (M.D. Tenn. Aug. 22, 2013f the ALJ does not find that [a cane] would be
medically necessary, then the ALJ is not required to pose a hypothetical t&.the V

The ALJIn the instant case waunequivocal in her rejection of the medical necessity of
Plaintiff's cane:

In regard to the claimant’s use of a @i it was noted that he admitted it was

not prescribed by a physician and aside from his use ofesatdhe consultative

examination, there was no mention of the claimant appearing with a cane or

needing a cane. In faguite the opposite was noted at examinations, which found

he had a steady gait or normal gaid normal range of motion[.]
AR 20. The medical evidence clearly supports this analysis, as Plaintiff demedstratormal
gait during his last visit with DrJeremy Cuzzourin March of 2012 and a normal range of
motion during his last visit with Dr. Thomas Helton in April of 2013. AR 609, &8intiff also
stated during his hearing that no doctor had prescribed the cane for him. AR 45. As such, there

was noobjective evidence on which the ALJ could have concluded that Plaintiff's condition
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necessitated the use of a camad thus no reason to incorporate such a limitation into any
hypothetical posed to the VESee Carreon v. Massanabl F. App’x 571, 575 (6th Cir. 2002)
(“Because the cane was not a necessary device for claimant’s use, it cannot beresbsid
exertional limitation that reduced her ability to workSge also Murphy v. Astrublo. 2:1%cv-
0114, 2013 WL 829316, at *10 (M.D. Tenn. Mar. 6,13),report and recommendation adopted
sub nom.2013 WL 4501416 (M.D. Tenn. Aug. 22, 2013) (“If the ALJ does not find that such
device would be medically necessary, then the ALJ is not required to pose a hyddthétiea
VE.").

Plaintiff does not dispute any of these findings, but instead pointsdodar formsigned
by nurse practitioner Janis Fuqua on November 13, 2013 with the following notation: “Order:
Cane-— Single point.” AR 838. This is not, however, an indication from a provider that e u
of a cane is medically necessayd the order form contains no explanatisrt@awhy the cane
was requiredan omissiorthat precluded the ALJ from finding that such a device was a medical
necessity.SeeSSR 969p, 1996 WL 374185, *7 (July 2, 1996)T@ find that a handheld
assistive device is medically required, there must be medical documentatiorst@statthe
need for a hantleld assistive device to aid in walking or standing, and describing the
circumstances for which it is needed (i.e., whetdethe time, periodically, or only in certain
situations; distance and terrain; and any other relevant informajion).”

Additionally, the Court notes that the cane was ordered for Plaintiff nearlyrfonths
after his hearing and almost two weeks aftee ALJ issued her opinion. AR 27, 838aintiff
thusfaultsthe ALJ for failing to consider a form indicating treatanewas orderedor Plaintiff

12 days after the ALJ determinedthat the cane wasnot medically necessaryParadox

3 The form is electronically esigned by Dr. Bradley Hill. AR 838.
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notwithstanding, Plaintiff's failure to produce any evidence regarding his usearie prior to
his hearing renders the order form untimely and therefore r8eeMitchell v. Comnt of Soc.
Sec, No. 13cv-01969, 2014 WL 3738270, at *12 (N.D. Ohio July 29, 20blding tha
claimant’s failure to timely subm#n opinion froma treating physician indicating that a cane
was medically necessary prevented the opinion from serving as medical daionent
establishing need for the cane).

The ALJ posed multiple hypotheticals to the VE that included limitations supported by
substantiabvidence in the record. AR @Y. Plaintiff's procurement of a form indicating that a
cane was ordered for him 12 days after receiving an unfavorable decision from the Alnbtoe
negate such evidence. This assertion of esrtrerefore rejected
2. Dr. Fishbein’s opinion.

Plaintiff next argues that the ALJ improperly rejected the opinion of Dr. Richa
Fishbein who completed a Medical Source Statement (“MSS”) pertaining to Plaintiffisydo
perform workrelated activities on July 6, 2012. AR 626.* The restrictions that Dr. Fishbein
proposes in the MSS amdlegedlybased on an Independent Medical Evaluation (“IME”) of
Plaintiff that heperformedin connection witha workers’ compensatiociaim on February 22,
2011, more than 18 months prior to his completion of the MSS. ARB828s part of the IME,

Dr. Fishbein opined that Plaintiff would “retain 3% permanent impairment to the body as a

whole based on his lumbar strain[.]” AR 83This impairmentrating was utilized in Plaintiff's

4 Dr. Fishbein completed a second MSS on December 17, 2013, over one month after the ALJ's
decision was issued which, according toPlaintiff, necessitates remand of this case for additional
consideration. DE 10-1 at®-The Court addresses thidditional argumeritfra.

5 This impairment rating is derived from th&merican Medical Associatiors Guide to the
Evaluation ofPermanentmpairment (“AMA Guide”), which represents the “international standard
impairment assessment” that was “designed to enhance the relevancy of impairmgst irapnove

12



subsequentvorkers’ compensation settlement, which was approved by a workers’ catipens
specialist on July 12, 2011. AR 1625 Plaintiff claims that the ALJ erroneously utilized this
permanent impairmemating to discount Dr. Fishbein’s MSS, noting that “[nJowhere in the
Code or Act will one find a mandate that if the AMA Guidelines calls for a high or lbmgra
then the ALJ should correlate/use the AMA rating on a decision for disability. (ElEat 78.

It is true thatdisability percentageatingsused by theAMA in workers’ compensation
claims “are not strictly comparable to the specific functional limitations required So@al
Securitydisability case[.] Gray v. Astrue780 F. Supp. 2d 548, 554 (E.D. Ky. 201Hdwever,
Social Security Ruling (“SSR”) 083p, which was in effect at the time of the filing of Plaintiff's
claim,” states that decisions from other agencissch as those dealing with workers’
compensatiorclaims “and the evidete ugd to make these decisiomsay provde insight into
the [claimant’'smental and physical impairment(s) and show the degree of disability detérmine
by these agencies based on their rl2806 WL 2329939, *7 (August 9, 2006). Indeed, the
ALJ is “requiredto evaluate all the evidence in the case record that may have a bearing on our
determination or decision of disability, including decisions by other governmemal
nongovernmental agenciédd. at *6; see alsaBegley v. Sullivan909 F.2d 148Ztable) 1990
WL 113557, at *2n.l1 (6th Cir. Aug. 8, 1990)noting that in a case involving a claimant who

had received two permanent impairment ratings in connection with a work injury, the ALJ

internal consistency, promote greater precision, and standardize thepratiags Hamilton v. Menard,
Inc., No. 3:16CV-1997, 2012 WL 4483897, at *10, n.10 (N.D. Ohio Sept. 27, 2012) (internal citation
and quotations omitted.

6 Of note, the workers’ compensation settlement also indicates thatifPlaineived a zero
percent (0%) penanent impairment rating from his treating physician, Dr. Christopherfikaof
AR 163-64.

" SSR 0603p was subsequently rescinded effective March 27, 2017.
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“properly considered the two opinions on percent of impairmenipastiaent piece of medical
evidence and not evidence that was outcome determif)ativear v. Colvin No. 5:13439-
KKC, 2014 WL 5796829, at *5 (E.D. Ky. Nov. 6, 201#Although the AMA Guides do not
translate to any tangible restriction or functional impairment correlated ws#bibty under the
Social Security Act, it is not an error for an ALJ to consider these findngs

Moreover, at least onsister court in this circuit has determined that a permanent
impairment rating of 13% assigned in a wenk compensation claim “supports a finding of non-
disability.” Peterson v. ColvinNo. 3:15CV-00035JMH, 2016 WL 5723595, at *6 (E.D. Ky.
Sept. 29, 2016). The Ninth Circuit has gone even further, holding that permanent impairment
ratings that are lessah 30% lend support to a finding that a claimant is not disab¥Vaters
v. Gardner 452 F.2d 855, 858 (9th Cir. 1971). Courts in other districts biawiarly noted that
a 3% permanent impairment rating based on the ABMAde provides support for catuding
that a claimant is not disable8ee Grimm v. AstruéNo. 125064, 2013 WL 2383647, at *6
(W.D. Ark. May 30, 2013). The Court finds these determinations persuasive.

Regardless, the relevant issue is whether substantial evidence supports faesikibn
to reject Dr. Fishbein’s opinioWhitfield v. AstrugNo. 3:07cv-1091, 2009 WL 1684489, at *2
(M.D. Tenn. June 15, 2009) (“[A]Jn ALJ may reject a consulting physician’s opinion based on
substantial evidence in the record.”) (citiHgr v. Comm’rof Soc. Sec203 F.3d 388, 390 (6th
Cir. 1999)) The ALJ correctly noted that while Dr. Fishbein’s IME report stated ordy th
Plaintiff would be unable to perform work classified as “very heavy,” the MSS etetpby
Dr. Fishbein precludes even sedentamprk. AR 62, 627, 831; 20 C.F.R. § 404.1567.
Additionally, despiteheloss of range of motion ithe lumbar spine and tenderness to palpation
of the lumbar musculatuiemonstrated by Plaintitfpon examinatiomnultiple imaging studies

14



of the lumbar spie were normalithout any evidence of disc protrusion, spinal stenosis, or
foraminal narrowing AR 486,512-514.The ALJ also discussed Plaintifftseatmentwith his
treating physician, Dr. Christopher K&man, several months after Dr. Fishbein’s IM#iring
which Plaintiff demonstrated a full range of motion of the lumbar and cervical spines, a full
range of motion of the hips, knees, and ankles, no tenderness in the lumbar spine, and no atrophy
in the lower extremitiesAR 500-01. All of thesefindingsweigh against the supportability and
consistency of Dr. Fishbein’s MSS, which are relevant factors in considermyitreating
source’s opinionSee20 C.F.R. § 404.1527(c)(3), (4).

The ALJ also provided a detailed discussion of the evidence docuagenti
Dr. Kauffman’s additional treatment with Plaintiff, which underminethe severity of
Dr. Fishbein’s opinionAR 15-16. Such evidence includ&aintiff's demonstration od normal
gait, mild tenderness over the lower back, a full range of motion and no tenderness over the
cervical spine, no atrophy, and a mildly positive straight leg test. ARnd&ging studies
demonstrated lumbar spondylosis without neurologic compression and a slight disktihige
L5-S1 level. AR 15. Dr. Kauffman diagnosed Plaintiff with lumbar degenerative disksk and
lower back pain, and determined that Plaintiff had no permanent impairment stemomnité
injury. AR 16.The Court also notes that Dr. Kauffman is an orthopedist, and thus a specialist
with respect to spinatonditions.See20 C.F.R. § 404.1527(c)(5) We generally give more
weight to the opinion of a specialist about medical issues related to his cardeerof
specialty].]").

Plaintiff argues that the ALJ unfairly discounted Dr. Fishbein’s opinion based on
Plaintiff's inability to recall ever having seen him. DE-1@t 9.The Court agrees that a failure
to remember the name of a ntvaating physician is not w@alid basis on which to reject the
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opinion of said physician. However, contrary to Plaintiffs suggestion otherwiseAltde
provided other reasons for rejecting Dr. Fishbein’s opinion (AR 16), and there iargigbst
evidence in the record to support the ALJ’s decision to instead favor the opinion of Paintiff
treating physician, as discussed abolVherefore, to the extent that the Adrdedby referencing
Plaintiff's failure to recall Dr. Fishbein’s examination, the Court findfisrcor to be harmless.
This assertion of error is thus rejected.
3. Sentence six remand

Plaintiff alternatively rguests that his case be remanded for consideration of an
additional medical opinion provided by Dr. Fishbein, as wellegislence that a cane was
prescribed for Plaintiff dllowing the ALJ’s determination. DE 1D at 910. This additional
evidence is founth Exhibits 27F and 28F. AR 83&. Plaintiff claims that remand is necessary
because such evidence did not exist at the time of the ALJ’s decisiarquedthat “there is a
reasonable probability that a different result would have been reached #vitence was
introduced during the original proceedintd’ at 10.

A reviewing court may only consider the evidence presented to the ALJ when
determining whether the ALJ’s decision is supported by substantial evidzassey. McMahgn
499 F.3d 506, 5323 (6th Cir. 2007)New evidence may only be considered after a sentence six
remand under 42 U.S.C. 8§ 405(g), which is only available if the party requestimgpdem
demonstrates that the evidenoeguestionis (1) new, (2) material, and (3) that theresvgmod
cause for not submitting the evidence in the earlier proceddirat 513. Evidence is considered
“new” if it did not exist at the time of the administratikearing Foster v. Haltey 279 F.3d 348,
357 (6th Cir. 2001)internal citation omitted)and “material” if it would “likely change the
Commissioner’s decisionBass 499 F.3d at 518juotingSizemore v. Sec’y of Health & Human
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Servs, 865 F.2d 709, 711 (6th Cir. 1988))Good cause” exists if there is a reasonable
justification for failing b obtain the evidence before the administrative heafoster, 279 F.3d
at 357.

Based on a review of the additional evidence, as well as consideration of the ALJ’s
treatment of the evidence in the administrative record, the Court finds that remamghptws
sentence six of 42 U.S.C. § 405(g) is not warranfeda threshold matteRlaintiff has not
demonstrated good cause for failing to introduce Dr. Fishbein’s second MSigh&lyafashion.
Plaintiff mistakenly assumes that good cause has beerligstabsimply because the opinion
was completed more than one month after the ALJ issuedédugion However, he fact that
this opinion was obtainedell after entry of the ALJ’s decision, which was issuedre than
three months after the administratikearing, does not establish “good cause€Perkins v.
Apfel 14 F. App’x 593, 598 (6th Cir. 2001) (“The mere fact i@t evidence at issue was not
created until nine months after the ALJ’s decision ... does not establish good c#&lamtiff
has the burden of providing evidence demonstrating the existence of a disaligyy,v.
Callahan 109 F.3dat 274, and he offers no valid reason faiting to procure the second MSS
prior to the hearingwhich precludessatisfaction of the “good cause” regpment.Oliver v.

Sec'y of Health & Human Sery$04 F.2d 964, 966 (6th Cir. 1986).

8 Plaintiff also erroneouslyclaims that the ALJ “entirely dismissed Dr. Fishbein’s opinion for
lack of an examination occurring when Dr. Fishbein completed the first [MSS],” gndsathat the
second MSS was “completed in conjunction with a physical examination ofitjfffjdi DE 10-1 at 10
11. In addition to the substantial evidence cited by ALJ in rejecting Dr. Fislsbepihion, discussed
above, the second MSS submitted by Dr. Fishbein includes no indicatibmehactually examined
Plaintiff. Regardless, Plaintiff's failure to establish good causéhi® untimely submission of this MSS
preverts the Court from recommending remand pursuant to sentence six of 42 U.S.C. § 405(Q).
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Additionally, a form indicatingthat nurse practitioner Janis Fuqua ordered a cane for
Plaintiff almost four months after the administrative hearing does not estabéshsuch
evidence is “material.” As previouslyiscussedin order to establish that a cane is medjcal
required, there must be medical documentation establishing the need for déldndssistive
device to aid in walking or standing, addscribing thecircumstances for which it is needéd
SSR 969p, 1996 WL 374185, *7 (July 2, 1996) (emphasis addeld). Fuqua’s order form
provides no such explanation, thus making it “unlikely that this new evidence would change the
Commissiones decisiori’ Rubin v. Comm’r of Soc. Se&o. 0911446, 2010 WL 5114016, at
*4 (E.D. Mich. Sept. 8, 2010)eport and recommendation adopt2D10 WL 5100841 (E.D.
Mich. Dec. 9, 2010).

Plaintiff's additional argurant that remand is necessary for consideratiomeobrds
regading his alleged strokes is similarly unavailing. A court may order the Commassto
consider additional evidence pursuant to sentence sixphfty presents material evidence to the
court that was not previously availalilé&aucher 17 F.3dat 175. Nb such evidence has been
presented to the Court because Plaintiff is not in possession of these additionisl ©2Eoi 01
at 10. Therefore,Plaintiff does not present anyaterial evidence of aunctional limitation
caused by an alleged stro&ad his promise to “submit these records once received and when
granted permission’id.) provides no basis on which the undersigned may grant a sentence six

remand. Therefore, the Court declines to recommeméndunder pursuant teentence six.
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V. RECOMMENDATION

For the above stated reasons, the undersigned Magistrate Judge respeatinigereds
that Plaintiffs motion for judgmenbn the administrative record (DH) be DENIED and the
Commissioner’s decision B&FIRMED.

ANY OBJECTIONSto this Report and Recommendation must be filed with the Clerk of
Court within fourteen (14) days of service of this Report and Recommendation andtabest
with particularity the specific portions of this Report and Recommendation td whjection is
made.Failure to file written objections within the specified time can be deemed a wéither o
right to appeal the District Court’'s Order regardithgg Report and Recommendatiddee
Thomas v. Arn474 U.S. 140, 106 S. Ct. 466, 88 L. 2d.435 (1985)United States v. Walters

638 F.2d 947 (6th Cir. 1981).

Respectfully submitted,

BARA D. HOtMES \
nited Stagés Magistrate Judge
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