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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

SFEG CORP, )
)
Plaintiff / Counter-defendant, )
)
V. ) Case No. 3:15:v-0466
) Judge Aleta A. Trauger
BLENDTEC, INC., d/b/a BLENDTEC, )
)
Defendant / Counterclaimant. )
MEMORANDUM

SFEG Corp. (“SFEG”) filed this action in the Williamson County ChanceryrtCou
April 2015; Blendtec, Inc. (“Blendtec”) removed the matter to this comithe basis of diversity
jurisdiction and brought counterclaims. Nopending are: (1) Blendtec’s Motion for Partial
Summary Judgment Limiting SFEG’s Damages (Doc. No. @) )Blendtec’s Partial Motion for
Summary Judgment on SFEG’s 11th and 12th Affirmative Defenses, or, In theafilter That
SFEG's “Terms and Conditions of Sale” Are Not Part of the Contract (Doc. No. rib)3x
SFEG’s Motion for Summary Judgment (Doc. No. 70).

The motions have been fully briefed and are fiqr review.No hearing is necessartfyor
the reasons set forth hergihe court will grantboth of Blendtec’smotions and deny SFEG’s
motion
l. FAILURE TO COMPLY WITH LOCAL RULES

Local Rule 581(b) requires garty seeking summary judgment poovide a “separate,
concise statement of material facts as to which the moving party conterglgsthergenuine
issue for trial.” Local Rule 56.01(c) requirethe party opposing the motion for summary

judgment to respond to the statement of undisputed facts by “@itfagreeing that the fact is

Dockets.Justia.com


https://dockets.justia.com/docket/tennessee/tnmdce/3:2015cv00466/62908/
https://docs.justia.com/cases/federal/district-courts/tennessee/tnmdce/3:2015cv00466/62908/113/
https://dockets.justia.com/

undisputed; (ii) agreeing that the fact is undisputed for the purpose of ruling on the motion for
summary judgment only; or (iii) demonstrating that the fact is disputed. Eachedidpat must

be supported by specific citation to the recbid. addition, ‘the nonmovants response may
contain a concise gment of any additional facts that the franvant contends are material and

as to which . . there exists a genuine issue to be triédl.”

Here, n responding to its opponéststatement of factBlendtec in particulatook
substantialiberty in pregnting its case rather than simply disputing a statement and citing to the
record, as required by the Local Rulor example, Blendtec’s response i@ of SFEG’s
Statement of Undisputed Facts (“Northland’s parts were not defective inahaterkmanstp,
or title.”) (Doc. No. 88, at 5) goes on for almost eight pages and con$istere argument than
fact. (d. at 5-12.) “Argument in responses to statements of material facts clouds issues and
encumbers the court with motiemsthin-motions” Maverick Gp. Mktg., Inc. v. Worx Envitl.
Prods, Inc, 99 F. Supp. 3d 822, 827, (W.D. Tenn. 2015)daf659 F. Appx 301 (6th Cir.
2016).Moreover, the appropriate means of introducing additional disputed facts into thet recor
would have been by providing a separate statement of additional disputed facts. Thkydiffi
posed by Blendtec’s responses to SFEG’s Statement of Undisputed Facts régucedrt to
scour the record to piece together the relevant facts rather than relying antig® pummaries
of thefacts.In the future the court willeitheraceept the facts as undisputedreguire correction
and resubmission of such a response.

The court will nonetheless proceed to addresssthmstance of thearties’ motions as
submitted.

. LEGAL STANDARD

Rule 56 requires the court to grant a motion for summary judgment if “the movant shows



that there is no genuine dispute as to any material fact and the movant is enjittiginent as a
matter of law.” Fed. R. Civ. P. 56(a). To win summary judgment on &ulart claim by an
adverse party, the moving defendant must show that there is no genuine issue of iactesal
to at least one essential element of that claim. Once the moving defendant makiislits in
showing, the burden shifts to the plaintiff to provide evidence beyond the pleadingsdket|t
forth specific facts showing that there is a genuine issue for tkialdowan v. City of Warren
578 F.3d 351, 374 (6th Ci2009); seealso Celotex Corp. v. Catrett477 U.S. 317, 3223
(1986). “In evaluating the evidence, the court must draw all inferences in the light mos
favorable to the nemoving party.”Moldowan 578 F.3d at 374 (citinlylatsushita Elec. Indus.
Co. v. Zenith Radio Corp475 U.S. 574, 587 (1986)).

At this stage, “the judgés function is not . . . to weigh the evidence and determine the
truth of the matter, but to determine whether there is a genuine issue fof tdalquoting
Anderson v. Liberty Lobby, Inc477 U.S. 242, 249 (1986)). But “[tjhe mere existence of a
scintilla of evidence in support of the [nenoving partys] position will be insufficient,” and the
party s proof must be more than “merely colorabkriderson477 U.S. 242, at 252. An issue of
fact is “genuine” only if a reasonable jury could find for the -nmaving party.Moldowan 578
F.3d at 374 (citingAnderson477 U.S. at 252).

“The standard of review for creasotions for summary judgment does not differ from
the standard applied when a motion is filed by only one party to the litigakerro Corp. v.
Cookson Group, PLC585 F.3d 946, 949 (6th Cir. 2009)SlJummary judgment in favor of
either party is not proper if disputes remain as to material facts. Ratheoutthentist evaluate
each party’s motion on its own merits, taking care in each instance to draw alhaiglas

inferences against the party whose motion is under consideratiaft. Broad. Co. v. United



States 929 F.2d 240, 248 (6th Cir. 1991) (citations omitted).
1. FACTUAL AND PROCEDURAL OVERVIEW

This action is a dispute between a selBFEG! and a buyer, Blendtec, regarding the
terms of their commercial transactions. There is no dispute that Blendtese whncipal place
of business is in Orem, Utah, manufactures and sells blending machines. S&Be&lavare
corporation whose principal place of business is in Fairview, Tennessee. SFE(s dexig
manufactures electrical power products. In February 2011, SFEG agreedtonbegfacturing
and supplying certain component parts for Blendtec’s use in its blender motors.

Blendtec initally requested that SFEG manufacture two motor parts known as armatures
and fields. The parties refer to these parts collectively as “part setednfnutator is a
component of the armature, and the armature is placed inside of the field. (Mags@xdapt,

Doc. No. 865, at 2.) After six rounds of testing over the course of a year and a half, Blendtec
gave SFEG approval to begin largeale production of the part sets, and Blendtec began issuing
purchase orders for the part sets.

In December 2012, Blendtec asked SFEG to supply brushes for its blenders. Asbrush i
an electrical component part that conducts current between stationasyasisl moving parts.
Each brush fits into brackets within a field. (Doc. No-33@t 3.) Each Blendtec blender motor
incorporates two brushes. In April 201RBlendtec began issuing purchase orders to SFEG for
brushes.

By March 2015, the parties’ relationshipad completelyunraveled.SFEG filed suit
against Blendtec on March 18, 20it5state court; Blendtec removed theti@an to this court on

the basis of diversity jurisdiction. SFEG filed an Amended Complaint (Doc. No. 14) on June 29,

! “Northland” is one of SFEG's three divisions. (Mason Decl. 3, Doc. NdA.378The
parties refer to SFEG interchangeably as both Northland and SFEG.



2015, asserting, as it had in the original Complail@ims for breach of contract and conversion
and seelkng damages in the amounts ikeges are owed to it for motor parts and brushes already
shipped, a finance charge under the Terms & Conditions, and other damages including the value
of the product ordered but not shipped, lost profits on the portion of purchase orders not shipped,
the cost of retooling, preand posfudgment interest, punitive damages, attorney fees, costs and
expenses.

Thereafter, Blendtefiled an Answer, denying liability, and a Counterclaim, alleging that
SFEG'’s part sets and brushes were defective. (Doc. NoA&RAjJfirmative Defense number 11
to Blendtec’s Counterclaim, SFEG asserts that Blendtec’s claim for aemmed damages is
barred by paragraph 11 of SFEG’s Terms & Conditions. (Answer to Countercl., Dob5, Ni.

5.) As Affirmative Defense number 13FEG asserts th&endtec’sclaims generally are barred
by thewaiver of warranties contained the Terms & Conditionsid.)

Now pending areBlendtec’s Motion for Partial Summary Judgment Limiting SFEG’s
Damages (Doc. No. 61) (the “Damages Motion”); Blendtec’'s Partial Motion @onn&ary
Judgment on SFEG’s 11th and 12th Affirmative Defenses, or, In the AlternativeSFE&'s
“Terms and Conditions of Sale” Are Not Part of the Contract (Doc. No. 65) (thensTé&r
Conditions Motion”); and (3SFEG’s Motion for Summary Judgment (Doc. No. 7®hich
incorporates, among other matters, a discussion @rtfugceabitty of its Terms & Conditions.

Many of thespecific facts—or the inferences to be drawn from thermre disputed. To
the extent practicable, thewrd will address each moti@eparatelyin conjunction with the facts
relevant to that motian
IV. THE TERMS & CONDITIONS MOTION

A. Relevant Facts



Between December 29, 2011 and March 3, 2015, Blendtec sent SFEG approximately 32
separate Purchase Ord€tBOs”) for component parts used in production runs of Blendtec’s
blenders, as well as ngmoduction run samples, pilot lots, and return orders, although the
precise number is disputedsdeDef.’s Resp. to Pl.’s Statement of Undisp. F4cts Doc. No.

88; Pl.’s Resp. to Def.’s Statement of Undisp. F&6tS, 6, 13, Doc. No. 79; Wilson Decl. Ex.
A, Doc. No. 1041.) The Purchase Orders for production runs were for component parts that
Blendtec planned to itell or did install in its blenders that were fale. Doc. No. 79 1 5.)

Blendtec’s ®s included thePO number, a description of the items being ordered, the
guantity being ordered, the per unit and total price, and payment t&nfs14.) After receiving
a PO from Blendtec, SFEG’s practice was émail Blendtec an Order Acknowledgement
confirming theterms of the PO(Id. 1 7.) Among other things, SFEG’s Order Acknowledgments
referenced Blendtec’®O number and included a description of the items being ordered, the
guantity ordered, the per unit and total price, and payment telam§. 15.) SFEG usually, but
not always, sent an Order Acknowledgement upon receipPQffeom Blendte. (Id. § 9.)

In addition to the Order Acknowledgement, SFEG sometimes, but not always, sent its
Terms and Conditions of Sale (“Terms & Conditions”) to Blendtec in responsePOst (Id. 19
10-13) Among other things, the Terms & Conditions include language specifying tB&’'SF
acceptance of any purchase order was “expressly subject” to Blendtec’s asbentaditions
set forth in the Terms & Conditions:

1. Acceptance: The Seller's acceptance of any order is expressly subject to

Buyer’'s assent to each and all of the terms and conditions set forth below. Any

additional or different terms and conditions submitbgdBuyer shall be deemed

objected to by Seller and shall be of no effect nor in any circumstances binding

upon Seller unless accepted by Seller in writing. If Buyer objects to fathe o

terms and conditions said objections must be specifically brojsytit the

attention of Seller by Buyer by a written instrument separate from achase
order or other printed form of Buyer. Said objections shall be deemed proposals



for different terms and conditions and may be accepted only by a writing estecut
by anauthorized representative of Seller at its offices in Fairview, TN, U.S.A.

(Id. § 16; Doc. No. 64, at T 1.) In addition, the Terms & Conditions provide for payment of a
late fee (“finance charge”) by Buyer for any payments not madena@Bidays of theénvoice
date; an express warranty that the equipment manufactured by SFEG woweld frerfr defects

in material, workmanship and title as of the date of shipnaedisclaimer of all other implied or
statutory warranties; and a disclaimer of liability immages. (Doc. No. 64-7 § 5, 10, 11) 22

Blendtec¢s POsare silent on the terms found at paragraphs 1, 5, 10, 11, and 22 of SFEG’s
Terms & Conditions. (Doc. No. 9% 17.) Blendtec apparently possessed a document that
incorporated it®wnterms and caditions, but Blendtec never provided SFEG a copy of its terms
and conditions.

It is undisputed that Blendtec never expressly objected or assented to SFE@SS&Te
Conditions. It accepted shipment of product from SFEG and continued to place ordteits wit
after having repeatedly received copies of the Terms & Conditions along witke’'SFE
shipments.

B. Discussion

In its Terms & Conditions Motion, Blendtec asserts that it is entitled to summary
judgment on SFEG’s Affirmative Defenses 11 and 12 on theslhsit SFEG's Terms &
Conditions are not, as a matter of law, part of the parties’ contract. SFEG opposastibiat
and asserts that, at a minimumerdn are disputed issues of fat to whether Blendtec’s
“continued silence in the face of receiving [BFs] Terms and Conditions constitutes assent” to
them. (Doc. No. 78, at 2.)

SFEG also seeks summary judgment in its favor, in part, on the basis that all of the

Purchase Orders are governed by SFEG’s Terms & Conditions, which bar Bleadfienative



defenses and Counterclaim. (Doc. No. 71, at 11.) In the alternative, SFEG arduésvédra
under the UCC default rules, Blendtec’s defense and counterclaim fail as aaghkver (1d.).
In its Reply in support of its own motion, SFEG changes taclkstingithat its “argument isot
that silence or inaction constitutes acceptance,” but that “Blendtec’s repeagethgyreh the
face of [SFEG’s] terms and conditions, and without validly sending [SFEG] anyetioigpp
terms and conditions, is a course obldey that constitutes acceptance to [SFEG’s] terms and
conditions.” (Doc. No. 100, at 3.)
1. Section 2207 of the Uniform Commercial Code

This matter concerns the terms of a sales contract between merchants. Consequently,
Article 2 of the Uniform Commarcial Code (“UCC”), and specifically 8207 of the UCC,
applies to the disputé As implemented in Tennessee, that section states:

(1) A definite and seasonable expression of acceptance or a written coofirmati

which is sent within a reasonable timeeggtes as an acceptance even though it

states terms additional to or different from those offered or agreed upon, unless

acceptance is expressly made conditional on assent to the additional rentdiffe

terms.

(2) The additional terms are to be construed as proposals for addition to the
contract. Between merchants such terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of the offer;

(b) they materially alter it; or

% The parties do not dispute the application of Tennessee law or argue thas theye |
significant difference between the UCC as enacted by Tennessee and the &eesited in
Utah. The court therefore finds that there is no conflicts of law prollEmpareTenn. Code
Ann. tit. 47 with Utah Code tit. 70a (both enacted with Official Comments). In any event, a
federal court sitting in diversity applies the choice of law rules of the fetata.Montgomery v.
Wyeth 580 F.3d 455, 459 (6th Cir. 2009). Tennessee is the forum state, and Tennessee’s
applicable choice of law rule is thathen a transaction bears a reasonable relationship to both
Tennessee and another state, and the partiesnoaagreed on which state’s law applies, then
Tennessee’s enactment of the UCC appl@zsbon Processing & Reclamation, LLC v. Valero
Mktg. & Supply Cq.823 F. Supp. 2d 786, 801 (W.D. Tenn. 2011) (citing Tenn. Code Ann. § 47
1-301).



(c) notification of objection to them has already been given or is given within
a reasonable time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is

sufficient to establish a contract for sale although the writings of thiegpdo not

otherwise establish a contract. In such case the terms of the particular contract

consist of those terms on which the writings of the parties agree, together with

any supplementary terms incorporated under any other provisions of cha@ers 1

of this title.

Tenn. Code Ann. 8§ 47-2-207 (“Section 2-207").

This provision of the UCC “recognizes that in current commercial transactienterms
of the offer and those of the acceptance will seldom be identi@afton v. Collins & Aikman
Corp.,, 453 F.2d 1161, 1166 (6th Cir. 1972). Under the resulting “battle of the forms, each party
typically has a printed form drafted by his attorney and containing as nrany &s could be
envisioned to favor that party in his sales transactiolas.n the usual scenario, thgarties
never discuss or agree to the new terms, but the seller ships the goods arsddrptsrthem as
if there were a contractd. Section 2207 defineswhat terms govern when a dispute arises
between the seller and buyer and the dueling forms slydodecome relevant.

Under the common law, changedadditionalterms inan orderacknowledgment would
be construed as a counteroffer accepted by the original offeror when he proceedéaoro per
under the contract without objecting tiee changed or adtnal terms Dorton, 453 F.2d at
1166. Section 207(1) of the UCC effected a significant change to the common law. Under the
UCC, “[a] definite and seasonable expression of acceptance or a written confirmatio
operates as an acceptance,” rathen thacounteroffer, even if it proposes terms that are
additional to or different from those in the offer. However, Secti®®Z(1) is subject to a

“proviso”: if a definite and seasonable expression of acceptance exmesdliions acceptance

on the offeror's assent to additional or different terms contained therein, thes’pdiffiering
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forms do not result in a contract unless the offeror expressly assents to thenaldtbrms.
Dorton, 453 F.2d at 1166.

If the proviso isnotimplicated and a contra¢s formed under §-207(1), the additional
terms are treated as “proposals for addition to the contract” und@0%(2).Dorton, 453 F.2d
at 1166. If, on the other hand, no contract is recognized und@0g(2), typically because the
offeree’s accepince is expressly conditioned on the offeror's assent to the additional or different
terms and the offeror did not expressly assent, “the entire transactids abdhis point.”
Dorton, 453 F.2d at 1166That is, the parties’ writings do not form a cawtr If the parties’
conductnonetheless recognizes the existence of a contracR® (3) comes into play; that
subsection provides for the determination of the terms of that coritrastich case the terms of
the particular contract consist of those terms on which the writings of thespagtiee, together
with any supplementary terms incorporated under any other provisions” of the UCC. 82-207(

2. Application of § 2-207(1) to the Facts

In this case, each of Blendtec’s Purchase Orders functamea offer SFEGtypically
responded to such offers with &@rder Acknowledgemensometimessent with its Terms &
Conditions. Because the Terms & Conditions contain additional ténatsare not inthe
Purchase Orders, gltase presents a typical batifethe forms®

The Terms & Conditions include language that essentially mirrors that of 2i#9%(1)

proviso: “The Seller’'s acceptance of any order is expressly subject to 8agsent to each and

% In its motion forsummary judgment, SFEG argues Hadtrtedly that there is no battle
of forms, because Blendtec did not incorporate any terms and conditions into itsdeurc
Orders. It does not, however, dispute that Blendtec’'s POs constituted offers a8d2thar
applies. Accord Diamond Fruit Growers, Inc. v. Krack Carg94 F.2d 1440, 1442 (9th Cir.
1986) (noting that “[o]ne intended application of sectie®0Z is to commercial transactions in
which the parties exchange printed purchase order and acknowledgment formg"|diiC. 8
2-207 cmt.1)).
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all of the terms and conditions set forth below.” (Doc. No764t § 1. See Dorton453 F.2d at
1168 (to fall within the “Subsection-207(1) proviso,” “an acceptance must be expressly
conditional on the offerorsissentto [the offeree’s additional or different] terms'$FEG’s
Terms & Conditions, whichare indisputably additional and different terms from those in
Blendtec’'s Purchase Orders, therefore only became part of the parties’ cdnBsatdtec
assented to them. Blendtec insists that it did not assent; SFEG claims that it did.
Undoubtedly antipating that Blendtec would never expressly assent to the limitations of
warranties and liability contained in its Terms & Conditions, SFEG drafted thmsT&
Conditions to indicate that silence on the part of Blendtec signaled assenty&f 8bjectgo
any of the terms and conditions said objections must be specifically bisigjlle attention of
Seller by Buyer by a written instrument separate from any purardse or other printed form
of Buyer.” (Doc. No. 647, at  1.) SFEG argues that Blésc's repeated acceptance of
shipmentsdespite receiving SFEG’s Terms & Conditions at least seven,tgness rise to a
jury question as to whether Blendtec assented. Blendtec insists tleasiteace and acceptance
of the goods shipped by SFEG coullar signal assent.
SFEG relies for its position drRalph Shrader, Inc. v. Diamond International Corg33

F.2d 1210, 1215 (6th Cir. 1987), aAdjuaChem, Inc. v. D&H Machine Service, Indo.

* Blendtec points out a “factual wrinkle” that merits recognition but does not change the
outcome here. (Doc. No. 65, at 6 n.3.) That is, SFEG only sent its Terms & Conditions in
response to some of Blendtec’s Purchasgers, not all of them. SFEG argues that this fact does
not matter because the Terms & Conditions were incorporated as a mattepaitidg® course
of dealing. Blendtec argues that those instances in which the Terms & Conditions werte
attachedthey could not have become part of the parties’ contract, and ivéi@attached, then
they did not become part of the parties’ contract because Blendtec never gxapssested to
them, as discussed herein. The court presumes for purposes of thsssaihat SFEG sent its
Terms & Conditions in each transaction.
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E2015-01818S0A-R3-Cv, 2016 WL 6078566 (Tenn. Ct. App. Ot#, 2016)’ In Aqua-Chem
the parties disputed the terms of a contract for services; the UCC did not apply aoid i
referenced in the opinion. Even if the UCC had applied, § 2-207 would not have been implicated,
because there was no battle of forrmstead, he only written manifestation of the parties’
agreement was Aqu@hem’s purchase orders incorporating its terms and conditAunsa-
Chemtherefore has no relevance here.

In Ralph Shraderthe seller’'s acceptance fell within the 2@7(1) provisogiving rise to
the question of whether the buyer had assented to the additional terms in thenaecépéae,
as here, the seller reliemh language in the acceptance requiring the buyer to “advise . . .
immediately” if it did not agree to the additiotalms. The Sixth Circuit held that “failure to so
advise obviously does not require a conclusion of asskehtat 1215 (citing UCC §-207(3)).
The court further held that mere acceptawméeand paymentfor goods did not constitute
acceptance as a mattd law, but nonetheless remanded the case on the basis that the question of
acceptance was a jury question under Michigan I&ee id.at 1215 (noting that, under
Michigan’s application of § -207(1), “[tlhe determination of what has or has not beenedgre

upon will, of course, continue to be made by the trier of fact, but, in making that detesminati

> In support of its own Motion for Summary Judgment, SFEG relies on two other cases
that, it claims, support its argument that silence and repeated performancecdipt of an
acceptancéhat falls within the§ 2-207(1) provis@an constitute assent undleat provision. The
first, Gilbert & Bennett Mfg. Co. v. Westinghouse Elec. Go#d5 F. Supp. 537 (D. Mass.
1977), relied for its holding oRotoLith Ltd. v. F.P. Bartlett & Cq.297 F.2d 497 (1st Cir.
1962). The First Circuit has expressly overruRatoLith, thus abrogating the holding @ilbert
& Bennettas well.See lonics, Inc. v. EImwood Sensors,,|hd¢0 F.3d 184, 187 (1st Cir. 1997)
(“We find the rule ofRotoLith to be in conflict with the purposes of sectiorR@7 and,
accordingly, we overrul®otaLith and find that subsection (3) governs the contract.”). In the
second,Construction Aggregates Corp. v. HewRbbins, Ing. 404 F.2d 505, 510 (7th Cir.
1968), the court found assent under the very specific facts of that case, which do not apply here
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the fact finder is no longer bound by the last manifestation” (quétmgParts Co., Inc. v. Am.
Arb. Asé, 154 N.W.2d 5, 16 (Mich. Ct. App. 1967)). Michigan law does not apply in this case.
Moreover, vhere there are competing forms aheé 8 2-207(1) proviso is implicated
nearly every court to consider the isstacluding the Sixth Circuit-has found that silence and
performance without express objectim the additional terms in the acceptancenatsufficient
to signal assent to the additional teri@se, e.gMcJunkin Corp. v. Mechanicals, In&88 F.2d
481, 488 (6th Cir. 1989) (where the buyer issued several purchase orders to the seller over t
course of five months, and each shipment from the seller in response was accompanied by a
order acknowledgment setting forth the seller’'s additional terms, findingtited 2-207(1)
proviso applied but that the plaintiff “never explicitly accepted tteems of [seller’s]
acknowledgment” and that “silence in the face of [the se]leatknowledgment” did not
constitute assentpiamond Fruit Growers, Inc. v. Krack Corp/94 F.2d 1440, 1445 (9th Cir.
1986) (holding that the public policy reflected ire tanactment of the UCC required “a specific
and unequivocal expression of assent on the part of the offeror when the offeree conditions its
acceptance on assent to additional or different terr@s”)toh & Co. (Am.) Inc. v. Jordan Int’l
Co, 552 F.2d 1228, 1235 (7th Cir. 1977) (noting that the buyer must “expressly assent[] to the
challenged . . . term” under §8287(1)).
In its Reply in support of its own motion for summary judgment, SFEG attemptid
the result dictated by the cases referencedabg\clarifying that it isot arguing “that silence
or inaction constitutes acceptance.” (Doc. No. 100, at 3.) Rather, SFEG’s “atgisnteat
Blendtec’s repeated ordering, in the face of [SFEG]'s terms and conditions, thiodtwialidly

sending [SFEG] any competing terms and conditions, is a course of dealingptiséatutes



14

acceptance to [SFEG]'s terms and conditionkl” (citing Dresser Indus., Inc. v. Gradall Co.
965 F.2d 1442, 1449 (7th Cir. 1992)).)

SFEG apparently conflates the issue of assdth that ofascertaininghe terms of the
parties’ agreement once it has been determined that t{#0%(2) proviso applies and there was
no express asserib the additional termsin Dresser upon which SFEG relieshe Seventh
Circuit presumed without discussion tltaé 8 2-207(1) provisaapplied and that the offeror had
not expressly assented to the offeree’s supplemental or different termsoditheherefore
proceeded to determine what the terms of the parties’ contract were und20783p See
Dresser 965 F.2d at 1451 (“We simply hold that, under Wisconsin law, all of the U.C.C.’s
provisions should be used in discerning the terms of a contract une20®3), including those
provisions that allow us to examine the parties’ performance.”).

Here, the court is still on the question of Blendtec’'s assent to SFEG's Terms &
Conditions. Based oNcJunkinand the other cases cited above, the court finds as a matter of
law applied to the undisputed facts that Blendtec’s failure to object and congiatfedmance
did not constitute assent. Undeorton, “when no contract is recognized under Subsection 2
207(1) . . . because the offeree’s acceptance is expressly conditioned on thés gifsent to
the additional or different termsthe entire transaicin aborts at this point.” 453 F.2d at 1166.
Accordingly, no contract was created by the exchange of forms. However, bduagse tho
dispute that the parties’ conduct establishes the existence of a contract, theusbueisort to 8
2-207(3) to asceain its terms.

3. Application of § 2-207(3)
SFEG essentially argues that, if the parties failed to create a contract un@é7gLy

the parties’ conduct after the exchange of the forms was nonetheless rsufiinder 8 2207(3)
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to establish a cordct that included the supplementary limitations on warranties and liability
contained in SFEG’s Terms & Conditions.

As set forth above, §-207(3) states that, in a situation where the parties’ conduct
establishes the existence of a contract even thdwegtvititings themselves do not, “the terms of
the particular contract consist of those terms on which the writings of thespagtiee, together
with any supplementary terms incorporated under any other provisions of shi®tesf this
title.” SFEG argus that the reference to “supplementary terms incorporated under any other
provisions of chapters—9 of this title” encompasses those terms arrived at through the parties’
course of performance and course of dealing. (Doc. No. 10844&fcRing Dresser hdus, 965
F.2dat 1449).)

SFEG argues that the UCC defines the term “agreement” as “the bargain of the iparties i
fact, as found in their language or inferred from other circumstances, includingecof
performance, course of dealing, or usage of teedprovided in 8 41-303.” Tenn. Code Ann.

8§ 47-1201(b)(3). It further insists that Blendtec received SFEG’s Terms & Gonslit21 times

and repeatedly kept ordering goods. This is not mere silence or inaction. Ratinelte&s
repeated r@rdering onstitutes acceptance, creating a course of performance for Northland’s
terms.” (Doc. No. 100, at 5.)

The fact that Blendtec repeatedly accepted SFEG’s performance has no bearing on
whether Blendtec assented to SFEG’s Terms & Conditions. The court éadyatfetermined
that silence or inaction, even over the course of repeated transacdomss not constitute
“assent” for purposes of §207(1). The actual issues presented by SFEG’s argument are (1)
whether theparties’ course of dealing is encompassethiw the supplementary terms of the

UCC that may be considered in determining the terms of a contract formed ungév&-and
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(2) if so, whether the course of dealing gvise to a question of faets towhether the parties
adopted SFEG’s warrantiisclaimer and limitation of liability in its Terms & Conditions.

In Dresser® the Seventh Circuit recognized that courts and commentators had differed on
the issue of whether parties’ course of performance could be considered Waer®).See
Dresse, 965 F.2d at 1451 (citinG. Itoh & Co. v. Jordan Int'l Cq.552 F.2d 1228, 1237 (7th
Cir.1977) (“[W]e find that the ‘supplementary terms’ contemplated by Secti@0723) are
limited to those supplied by the standardized “{lgx” provisions of Artide Two.”); Daitom,
Inc. v. Pennwalt Corp.741 F.2d 1569, 1579 (10th Cir. 1984) (interpreting -802(3)’'s
reference to “supplementary terms” as encompassing terms arrivedugihthine parties’ course
of performance, course of dealing, or usage of trageyell as the UCC’s stock géiflers); 2
W. Hawkland, Uniform Commercial Code Series, @:04, at 10910 (1990) (discussing
warranties, opining that the parties’ course of conduct should be considered imeakesg
§ 2207(3)); 1 White &Summers Uniform Commercial Code, 8-38, at 45 (3d ed. 1988)
(recommending that “supplementary terms” be limited to those expresshded for in the
UCC'’s gapfillers)). TheDressercourt ultimately held, however, that Wisconsin’s version of the
UCC, which is very similar to Tennessee’s, permitted courts to consider thes’peourse of
performance, course of dealing, and usage of trade, as well as the UCGdiBeggpin
determining the terms of the parties’ agreement under § 2-207(3):

We believe that Wismsin’s version of § -207(3) is most amenable to the

approach taken by Professor Hawkland and the Tenth Circidaitom That

section directs us to fill out a “battle of the forms” contract with “supplementary

terms incorporatednder any other provisions of chs. 401 to A0&is. Stat. §

402.207(3) (emphasis added). Thus, a court is not limited to the standardized gap
fillers of Article 2, but may utilize any terms arising under the entire U.Che€. T

® The other cases on which SFEG relidgquaChem 2016 WL 6078566, at *%, and
New Moon Shipping Co. v. MAN B & W Diesel A1 F.3d 24, 31 (2d Cir. 1997), are not
governed byhe UCC.
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statute’s reference to “any other provisions,” theref necessarily encompasses

those sections relating to course of performance (8§ 402.208) and course of dealing

and usage of trade (8 401.205). This is the most natural reading of the statute.

There is no reason to suppose that the legislature would badghe word “any”

if it really meant only the usual gdiflers. This is not to say that the géfers

are unimportant; in cases where the parties’ performance gives no indication of

their understanding of a particular term, the-glgrs will supply it. We simply

hold that, under Wisconsin law, all of the U.C.C.’s provisions should be used in

discerning the terms of a contract under-80Z(3), including those provisions

that allow us to examine the parties’ performance.

Dresser 965 F.2d at 1451.

The Dressercourt’s analysisemains to this court’s knowledgehe only comprehensive
discussion of the topic. Based on the similarity between Tennessee’s and Wiscosrsiions of
the UCC, this court believes that Tennessee courts and the Sixth Circuitciifydbenfronted
with the question, would reach the same conclusitirat all of the UCC’s provisions should be
used to determine the terms of a contract unde2@723), including those provisions that allow
consideration of the parties’ course of dealing.

The parties’ course of dealing in this case, however, does not permit a condhagion t
they have adopted SFEG’s Terms & Civiotis or that there is even a disputed question of fact
in that regard. The term “course of dealing” is defined iInUXC as “a sequence of conduct
concerning previous transactions between the parties to a particular trangaadtis fairly to be

regarded as establishing a common basis of understanding for interpretirexgnessions and

other conduct.” Tenn. Code Ann. §-47303(b)! Because the record does not reflect that either

" While SFEG refers repeatedly to course of performance, that term does nobapgly t
facts here. Section103 defines “course of performance” as

a sequence of conduct between the parties to a particular transaction that exists

(1) The greement of the parties with respect to the transaction involves repeated
occasions for performance by a party; and

(2) The other party, with knowledge of the nature of the performance and opportunity
for objection to it, accepts the performance or acge®s it without objection.
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party ever invoked any warranties prior to bringing this lawsuit, there is no coudsaloig
between them with regard to that specific condActord StepSaver Data Sys., Inc. v. Wyse
Tech, 939 F.2d 91, 104 (3d Cir. 1991) (“Ordinarily, a ‘course of dealing’ or ‘course of
performance’ analysis focuses on the actions of the parties with respeétrticagr issue.”).

SFEG does not argue otherwise. Rather, the only course of dealivigch it points is
Blendtec’s continued performance aftepeatedlyreceiving SFEG’s Terms & Conditions.
Regardless of how many times Blendtec received SFEG’s Terms & Congdihersourt, again,
has already concluded that Blendtec’s silencecamtinuedperformance did not manifest assent
to those Terms & Conditions for purposes of-80Z(1). It wouldbe illogicalto conclude that
silence andcontinuedperformance, standing alone, may nonetheless constitute a course of
dealing under §-207(3), thusbringing in through the back door the sanrenterejected at the
front door.

In Dresser the Seventh Circuit indeed held that the district court properly permitted the
jury to consider the parties’ course of dealing and affirmed the verdict in fatbe @liaintiff
seller based on the application of its warranties. There, however, thespestirse of dealing
included “some activity relating to the terms in questidDrésser 965 F.2d at 1451. The
evidence showed that the buyer was actually awareeo€dntents of the seller’'s warranty and,
in fact, had passed the warranty along to its own customers, who had repains docwdance
with the warranty’s terms. In addition, there was evidence that “the custdm industry was
for the manufacturerfoa finished product (here, [the buyer]) to adopt the warranties of the

companies who sold them parts (here, [the selldd).at 1451 n.2.

Tenn. Code Ann. 8§ 41-303(a). There is no doubt that both parties “performed” under their
agreement to buy and sell goods. But they did not “perform” under SFEG’s Terms & Conditions
The court therefore presumes that SFEG intends to refer to course of dealing.
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The case is therefore distinguishable on the facts from the case at bar, where there is n
evidence of activity elating to the terms in question. Those cases more directly on point have
consistently declined to find contract terms rejected unde2®721) to be adopted by a course
of dealing under §-207(3), where the only course of dealing is silence in thedhoepeated
delivery of the opposing fornBee, e.g.PCS Nitrogen Fertilizer, L.P. v. Christy Refractories,
L.L.C, 225 F.3d 974, 982 (8th Cir. 2000) (“Moreover, the fact that Christy repeatedly sent its
customer acknowledgment form to PCS does not ésitabl course of dealing; the multiple
forms merely demonstrated Christy’'s desire to include the arbitration cd@uaeterm of the
contract.”); Step-Saver Data Sys939 F.2d at 104 (“Because this is the parties’ first serious
dispute, the parties have not previously taken any action with respect to thes awddtessed by
the warranty disclaimer and limitation of liability terms of the o license. Nevertheless,
TSL seeks to extend the course of dealing analysis to this case where the onlijastteen the
repeated sending of a particular form by TSL.”).

In sum, the court finds thathe parties’ course of dealing may be considered in
determining the terms of their agreement undef2®2X3), but in this case there is no evidence
in the record thatvould permit the finder of fact to conclude that SFEG’s Terms & Conditions
were adopted by the parties’ course of dealing.

C. Conclusion— Terms & Conditions Motion

The court will grant Blendtec’s Motion for Partial Summary Judgment ogukstion of
whether Blendtec’s counterclaims are barred by SFEG’s Terms & @orglias the Terms &
Conditions are nopart of the parties’ agreementhe court will denySFEG’s Motion for
Summary Judgment to the extent tlitaseeks judgment in its favas a matteof law on

Blendtec’s counterclaims
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V. SFEG’s MOTION FOR SUMMARY JUDGMENT

A. Relevant Facts

The parties began discussing the possibility of a supplier relationship in earla2®10
beganactively negotiating in late 2010. At that time, Blendtec’s esigki provider of part sets
was Ametek, In., a competitor of SFEG’s. (Rogers Aff. § 7, Doc. N6143 In February 2011,
Blendtec sent SFEG four test motors. (Doc. Ne38at 3.) On March 11, 2011, Shawn Elgaaen,
Blendte¢s Managerof Product Engineering (Def.’s Interrog. Answers, Doc. Nol173at 3),
wrote to Geordie Mason, then Director of Sales and Marketing and now Generadéviah
SFEG(Mason Decl. { 2, Doc. No. 733), asking if SFEG “could build a motor that matched or
exceeded the performariag the test motors Blendtec had sent. (Def.’s Interfagswers, Doc.

No. 73-17, at 12.)

By late March 2011, after a period of exchanging emdiscussingBlendtec’'s
requirements and SFEG’s procedures, SFEG had completed the initial design amdy drawi
process (March 23, 2011 email frorklgaa@ to Mason, Doc. No. 730, at 1.) Over the next
few months, the parties continued to discuss the development and testing process. Blendtec
repeatedly communicated to SFEG that it wanted the parts manufacturédE®yt& meet or
exceed those manufactured by Ametek, but it was vague about how to measure peeolma
indicated that it expected motors built with SFEG parts to match the “speed/toroé ttes
motor samples” Blendtec had provided to SFEG, madeAwrtatek parts. (April 26, 201dmail
from Elgaaen to Smith, Doc. No-213, at 1.) SFEG indicated that it was attempting to match the
testing that Blendtec would ultimately put the prototype samples through intordempare
them to Améek’s product. (April 26, 2011 email fro®mith b Elgaaen, Doc. No. 73-11, at 1.)

Geordie Mason knew that Blendtec could not perform the #pegde test irhouse,
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because it did not have a dynamometer, the machine asgathter the relevant datdgson
Dep. exerpt, Doc. No. 9@, at 5%) Blendtec therefore relied on SFEG to perform that particular
testing. (d.) Blendtec simply assembled the motodosit SFEG, in providing the field and
armature for each motor, was supplying about 40 percent of the parts for eachlohptor

In August 2011, Mason sent Elgaaen an engineering report and test data éoghied
motor program” on which the parties had embarked. Along with this report, SFEG sent four
samples of each model of the part sets it had developed. (Aug. 22e@@il from Mason to
Elgaaen, Doc. No. 78, at 1.) The engineering report, titled Universal Motor Verification
Testing, was drafted by two SFEG engineers, Chris Smith and Faizul Mddoen.No. 738, at
2-19.) It statedthat SFEG’s purpose was to “[d]esign four motor sets that exceed the current
motor sets being purchased by Blendteld” &t 3.) The report summarizes the results of various
tests SFEG had performed on its part sets, compared with the “Competitor MatorAmetek,
and purports to show that SFEG’s part setspautormed Ametek’s in virtually every category.
The report concluded: “The proposed development of the motor part sets for Bleasltezen
successfully completed. The Northland motor sets exceed the competitors’ setdoin
performance, and Northland is ready to supply Blendtec production ready sarfipled.19.)

According to Elgaaen, Blendtec, like SFEG, put the component parts, as ingtalled i
blender motors, through a carrot and water or heat rise test, as well asre ‘thember” or life
cycle test. (Elgaaen Depxcerpt Doc. No. 753, at 5.) He also confirmed that, once it was
determined that the new components functioned well enough in these tests, Bemteal

procedure was then to go through beta testing, sending approximately fifty blevitethe

8 Depositionexcerps are scattered throughout the record. For greater ease of reference
and locating them within the record, the court cites to them by electtooiznent number and
page rather than by the deposition pagination.
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SFEG parts out to employees for use in-tidalsettings. After the beta testing came the pilot
testing where approximately 500 blendersorporatiy SFEG’s parts would be sent to actual
consumers for use ihe field. (d. at 6-9.) Elgaaen testified that the purpose of beta testing is to
mitigate risk by “evaluating in a controlled manner the changes or functiooflihe product.”
(Id. at 7.) At the pilot stage, typically, the serial numbers of the pids would be recorded, so
that if those units were returned for problems, the company could look for those units to
disassemble them and evaluate the cause of failisteat(9.) Typically, Blendtec puts new
components through both the beta and pilot test phases before moving forward to full @noducti
(Id.) The whole point of the protocol is “to determine if there’s some problem with the product
that [the company] ha[d]n’t detected in [its] laboratory testingd” &t 10; see id.(“That is
correct. t's a process of mitigating risk.”).)

Elgaaen testified that SFEG’s part sets passed its preliminary laboratoryhi@sgs, not
with “flying colors” (Elgaaen Depexcerpt Doc. No. 75-3, at 15), and moved on to beta and then
pilot testing. On December@2 2011, Blendtec sent SFEG purchase orders (“POs”) for the first
and second pilot lots, in quantities of 500 for each Plaet second ® was expresslgontingent
on Blendtec’s acceptance of the parts ordered in the first. (Dec. 29e8¢llfrom Turneto
Mason, Doc. No. 890; POs 2007387, 2007388, Doc. No-19 at 24.) Email exchanges
between the parties indicate that isscestinued to ariseuring thefirst and second pilot lots
but the parties addressed and worked through th&ee,(e.g. Doc. Nos. 8911, 8912
(documenting changes made between first and second pilot lots).) According tanEthadest
and second pilot lots failed, and the third pilot lot was ordered on April 11, 2012. (Elgaaen Dep
excerpt Doc. No. 753, at 31.) Althougla pilot test typically takes three to six months, Blendtec

went ahead and ordered a production run (15,000 of each unit) on May 24, 2012, well before the
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third pilot test had been completedd.(at 32-33; PO 2008871, Doc. No. 83.) Basically,
accordingto Elgaaen, the part sets never passed Blendtec’s final tests, but theytineatelyl
approvedfor full production anyway, based on SFEG’s representations that it had continued to
test the parts, had changed the components to be “almost exactly the same as the Ametek
components,” andhat, by this time,ts parts were “as good as or better” than Ametek’s.
(Elgaaen Depexcerpt Doc. No. 753, at 12.)Elgaaen claimed thatompleting the testing
according to normal protocol was impracticable becgBEGs design and parts werén
constant flux and change all the way through 2018.) (

Issues with SFEG’s parts continued to arise thereafter, but the partiesiucirations
from that timeperiodindicate that theyntended to, and did, continue to work together to resolve
them. See, e.g.Aug. 3, 2012 email fronktlgaaen toMason, Doc. No. 894 (concluding,
“Again, this is just to give you a heads up of wiahappening. Hopefully we will be able to
zero in on these challenges and eliminate them so@amd)Aug. 3, 2012 email from Mason to
Elgaaen, Doc. No. 824 (responding: “I will get the word out that there are some issues|.] Do
we need to come in to assist in analyzing the issues? | can have people in]A$ARe
parties worked together through the fall of 2012 to resolve the isSe=Sgpt—Oct. 2012 email
exchange, Doc. Nos. 8%, 8916.) SFEGengineerswent to Utah to “rework some of the
existing inventory that was suspected of having . . . this fthat’had now ariserfRogers Dep.
except, Doc. No. 102-7, at 10.)

Other problems appeared toward the end of 2012 and early 2013, but the parties
apparently believed they could work through these as well, and Blendtec plactahtsaibs
orders with SFEG. The email exchanges between Masortlgaden indicate that both sides

were baffled by the problems and trying to determine their source. (Doc. N&8, 8320.) At
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some point in 2013, SFE@&Ilegedlybegan to suspect that they were having a “locked rotor
problem.” (Mason Dep. excerpt, Doc. No.-80at 9.) Prior to that time, the parties hadarev
discussed locked rotor testing, and it would have been unusual for Blendtec to reqdeso. (
Dep. excerpt, Doc. No. 90-2, at9.)

In February 2013, Mason assured Elgaaen that SFEG’s motdinwas efficient than
the Ametek design.” (Pl.’s Interrog. Answers, Doc. No-173 at 13.) Consumers were still
experiencing problems, however, and both SFEG and Blendtec were having difficulty
determining why. In March 2013, SFEG employed an outsideneagng firm to determine the
cause of failure of the “SFG Universal Blender Motor” by comparing it téAthetek motor and
making recommendations for improvement. (Doc. No190SFEG shared the results of the
analysis as well as the changes that indésl to implement as a result of the recommendations.
(G. Mason Depexcerpt Doc. No. 90-2, at 11.)

Meanwhile, in May 2012, Geordie Mason wrote to Blendtec proposing that Blendtec
begin using SFEG’s electgraphite brushes iis motorassembly, statinthat the material used
was “conducive to longer life and superior commutation.” (Pl.’s Interrog. Answecs,N. 73
17, at 13.) Mason worked hard for mon#tdrying to selBlendtec on SFEG’s brushe$ldson
Dep.excerpt Doc. No. 962, at 12.) In December 2012, Blendtec asked SFEG to begin working
on providing brushes for Blendtec’s motors as well. In October 23, 2013, Mason described to
Elgaaen the testing that SFEG had conducted on its brushes, emphasizing thig teybc
withstand heavy usand were better than Blendtec’s current bru@Pl.’s Interrog. Answers,

Doc. No. 73-17, at 13; Oct. 23, 2013 email from Mason to Elgaaen, Doc. No. 92-4, at 1.)

® Mason explained that blender motors, to be approved for production, had to pass a
locked rotor test just to confirm that the machine went into a locked rotor mode, it did so
safely—that is, it did not catch fire. (Mason Dep. excerpt, Ddo. 902, at 10.) Generally,
“motors aren’t really designed to survive the [locked rotor] tekt.) (
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In the spring of 2014, SFEG reported that its brushes were designed to work across the
entire sectrum of meors assembled by Blendtedlgson Depexcerpt Doc. No. 962, at 12.)
Brandon Rogers, an engineer employed by Blendtec from 2010 through March 2015, ran some
informal tests on the SFEG brush and did not detect any problems. Regéng was in small
batches and not subjettt any rigorous protocolRogers Aff. 114, Doc. No. 7314.) Blendtec
then performed the “torture chamber” testthe brushes in residential blenders, which the SFEG
brustes passed. Ifl. § 15.) Neither SFEG nor Blendtelsad conducted any testing on SFEG
brushes inBlendtec’s heawduty commercial blender, the “Stealth,” prior @ising them in
production. Mason Depexcerpt Doc. No. 962, at 14.)Blendtec did not complete its standard
productevaluation process before approving the use of SFEG brushes and ordering production
guantities. (Blendtec’s Resp. to SFEG’s Statement of Undisp. Facts { 15, Doc. No. 88.)

David Throckmorton, Blendtec’sResearch and Development Managsee(Def.’s
Answers to Interrog. No. 1, Doc. No.-13, at 3), concedes that testing was not done on the
SFEG brush in Stealth, but, he stated, “we believed that we had done initial testing @kea w
and we expected it to work in all our products.” (Throckmorton Beperpt Doc. No. 9213, at
4.) “I expected the product to perform as intended in all of our applications. | expected an
equivalent product that would perform the samkl’) (

In April 2014, Blendtec began usin§FEG'’s resin bonded brusln its residential
blenders Rogers Aff. { 14, Doc. No. 73l4.) Blendtec began placing productigoantity
purchase orders f@FEG brusheabout that time(Mason Depexcerpt Doc. No. 962, at 13.)
Blendtec began using SFEG'’s brushestli@r Stealth shortly thereafter and started shipping test
unitsin June 2014. (Rogers Afflf 1617, Doc. No. 73L4.) Mason got word around October

2014 that the one of Blendtec’s biggest commercial customers, Jamba Juicayvingsniajor
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brushrelatedproblems with the Stealth blenders. (G. Mason B&perpt Doc. No. 90-2, at 13.)

Although it appears that Blendtec stopped ordering brusbesSFEGIn late 2014 the
parties continued trying to determine why the brushes were failing, resulting in an unusual
number of returns. In January 2015, Blendtec notified SFEG that it had received reports of
commutatorsexploding during testing with the new brushes. (Jan. 15, 28i&il from
Seegmiller to Mason anllgaaen, Doc. No. 901; see alscemail exchanges, Doc. Nos. 9@,

90-13 (dating from Jan. 15, 2015 through Feb. 11, 2015).) Blendtec was unable to replicate the
problems, and SFEG suggested running a “locked rotor test,” which Blendtec had never done
before. (Def.’s Answers to Interrogs., Doc. No:-I7/3 at 10.) Blendtec first performed this test

on February 11, 201&nd was “finally able to replicate the problemsd: @t 11.)

In February 2015, the parties were still communicating about the locked rotor problem.
Brandon had sent back to SFEG six motors that had failed, and an engineer at 8bit2¢pe
an “autopsy” on them to determine the cause of failure. Four of the six had had a twoked r
condition. Brandon Rogers wrote to Mason that Blendtec’s software allowed the rotor to be
locked for two seconds before cutting power, and that length of time was stffeciense the
temperature enough to destroy the commutator and, thus, the motor itself. (Masendeeps.

Doc. No. 902, at 15.) Rogers’ conclusion was that SFEG’s commutator played a big part in the
problem. (Mason Depexcerpt Doc. No. 90-2, at 15iting email exchange).)

Marcus Kwong, a Blendtec engineer, testified that he examined over 100 bleraders th
had been returned because of an overheating problem. He determined that the problem was
related to machines that had both an SFEG armature, wittides a commutator, and an
SFEG brush. He determined that the Ametek commutator, unlike the SFEG commutator, was

reinforced with a steel retaining ritgat held the commutator bars in place. When the device
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was overloaded, the nerinforced commutatoheated up, causing the bars to raise and hit the
brush, causing sparking, excess heat, and other problems. (Kwongxidempt Doc. No. 9615,
at 2.) Brandon Rogers explained the problem as follows:

Q. So it's a combination of . . . [tlhree things: Locked rotor or something like
it[,] . . . the single reinforced commutator, and this particular fesinded brush.

A. Yes.

Q. So is it fair to say then that the commutators and brushes by themselves

are not defective. It's when they are coupladell, when they are assembled into

a motor and then coupled with this other condition?

A. Yes. We did testing where you could have this commutator with Ametek

brushes, it was it was okay. Or you could have the Northland brushes with the

single reinforced commuiar, it was okay. It was just when those three things
combined that you would have a high chant failure.
(Rogers Depexcerpt Doc. No. 102-7, at 16.)

Meanwhile, it is undisputed that Blendtec was having cash diffrculties beginning
around December 201Blendtecclaims these issues were related to the numerous returns it was
experiencing as a result of SFEG’s parts in its blenders. Regardless, foo@ @etime,
Blendtec set up several of its suppliers, including SFEG, on a payment@aistgnsen Dep.
excerpt, Doc. No. 73, at 5.) It made some payments toward the amounts it SWEGbut fell
behind its payment plan ifebruary2015.

SFEG decided to stop shipping product to Blendtec infeigruary 2015. (Wilson Dep.
excerpt Doc. No.64-5 at 12-13.) The reason for doing so w#&s pressureBlendtec into
submitting payment toward theemounts owed.ld. at 12.) In mid to late FebruaryBlendtec
decided to stop ordering SFEG componefidef.’s Answers tanterrogs., Doc. No. 73-17, at 7.)

Both parties have produced reports by experts who reach opposing conclusions on

whether SFEG’s parts lived up to its promiseSEG’s technical expert, Robert Hyatpines in
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his report that there are no inherent quality or design issues with the SFEG mistobytathat
there is a “design flaw regarding overload protection, provided by the blendet®Icboard

and speed sensor, which negatively affects the use of the Northland motor parisgrasult
quality issues.” (R. Hyatt Initial Repott Doc. No. 73-20.) It was also his opinion that “Blendtec
omitted steps of its produdevelopment process, which, if conducted, would have increased the
likelihood of detecting the problems with its design and avoiding the alleged qualitgresnc
with the Nathland motor parts.”ld. at 2.)

Blendtec’'s expert, Fred Smith, testified, to the contrary, that SFEG wa® dlnatr
Blendtec’s blenders were to be used for “robust blending operations,” but that the bngéhes a
armatures sold by SFEG to Blendtec weré am good as or better than the Ametek parts and
“were not fit for their intended purpose.Stith Repord 83, 85, Doc. No. 731.) He testified
both that SFEG had reason to know that Blendtec was relying on SFEG’s expertibat dimel t
defect in thecommutatorwas a latent defect that was not discoverable by any standard
inspection methodld. 11 88, 89.)n fact, the precise problem was not discovered until Blendtec
cut the armature apart to discover the flakhe “commutator reinforcement.” (Id.  88e also
points out that the supposed problem with Blendtec’s control board had never been a problem
when used in conjunction with Ametek’s partgl. {[75-76.)

B. Analysis

The court has concluded that 8§82@7(3) applies and that the terms of tharties
agreement will therefore include “those terms on which the writings ofaitiep agree, together
with any supplementary terms incorporated under any other provisions of shi®tesf this
title.” 8 2-207(3). SFEG argues under this provistbat it is entitled to summary judgment

because Blendtec’'s defenses and counterclaims fail as a matter of law under theefadC d
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rules.” (Doc. No. 71, at 11.) Specifically, SFEG argues that, under the UCC deflmslt
Blendtec’s defenses and counteirtiaare barred because: (1) the alleged express warranty from
SFEG that its parts were “as good or better” than Ametslgsiffing as a matter of lgvand @)
Blendtec’s claim for breach of implied warranties is barred under UCQ®@)(b),because
Blendtec inspected the parts as fully as desired before purthBlendtec argues that disputed
issues of fact preclude summary judgment in SFEG'’s favor.

As an initial matter, SFEG points out that Blendtec’'s pleadings “traveled exaiusiv
under the theory that its terms and conditions apply” and did not actually a%setation of
any express warranty(Doc. No. 71, at 15.) SFEG claims thd&léndtec’s case has morphed
into a claim that Northland promised that its parts would be ‘as good or bette Athetek’s.”
(Id.) While it is clear that Blendtec has now abandoned any claims based on SFE&isrvuf
the warranties contained Blendtec’s terms and conditions, which Blendtec never provided to
SFEG, SFEG does not actually argue that Blendtec’s claims for breachresex@md implied
warranties should be dismissed as inadequately pleaded. The court therefore ddesesst a
any such argument and instead presumes for purposes of the Motion for Summary Judgment tha
Blendtec’s counterclaims and dekes are sufficiently well pleaded to give SFEG notice of
them.

1. Express Warranties and “Puffing”
Under Tennessee’s enactment of the UCC, an express warranty may be created by

(a) Any affirmation of fact or promise made by the seller to the buyechwhi
relates to the goods and becomes part of the basis of the bargain . . ..

19 SFEG also argues in its motion that Blendtec is barred from any rereedyde it
failed to give timely notice that SFEG was in breach. In its R§HEG concedes that material
factual disputes preclude summary judgment on this basis. (Doc. NoatlD0,) The court
therefore does not address that issue.
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(b) Any description of the goods which is made part of the basis of the bargain . . . .
(c) Any sample or model which is made part of the basis of the bargain . . . .

Tenn. Code An. § 47-2-313(1)(a)e). On the other hand, “an affirmation merely of the value of
the goods or a statement purporting to be merely the seller's opinion or commenddkien of
goods does not create a warrantg.”§ 47-2-313(2).

SFEG expressly conced#sat Blendtec asked it, at the outset of their relationship, if
SFEG could build part sets that would “match or exceed the performance” of kisnadets
(Doc. No. 71, at 1516), and SFEG represented that it could. SFEG acknowledges that the
parties “dispte the breadth of this statementld.(at 16.) Specifically, SFEG contends that it
meant by that representation only that it would meet or exceed Ametek’snpenfor on the
specific tests expressly required by Blendtec, while Blendtec ins&tSHEG warranted that its
parts would be as good as or better than Ametek's “in every respkt)."SEEG argues,
however, that it is entitled to summary judgment regardless of which factugbr@t&eion
prevails, because (1) it is undisputed that SFEG’s geetbormed aswell as or better than
Ametek’s on theprescribedests; and (2) “a claim that Northland’s parts would be as good or
better than Ametek’sn every respeds puffing as a matter of law and, thus, cannot serve as a
warranty.” (d.)

The courtfinds that there is a question of fact as to the scope of SFEG’s statement
Blendtec has presented evidence from which a jury could conclude that SFEG did naot war
simply that its parts would perform in laboratory testing as well as Amet8FEG’s
representations arguabfprmed the initial basis for the parties’ decision to move forward with
development of prototypes. Moreover, regardless of veéneSFEG’s parts passed inittakting
theevidence is clear th&@FEG’sparts had repeated and contingesiformance problems when

used by consumers in actual blenders, and SFEG contifoedears—to respond to requests
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for correctionsfrom Blendtecand to make changes in order to make its parts more like
Ametek’s. Geordie Mason, SFEG’s point person on the project, agreed thatcS/iatitted to
“actually create a motor set that would matcheareed the Ametek in performaricand “not

just pass a test(Mason Dep. excerpt, Doc. No.- 20 at 5.) Based on the parties’ actions, a jury
could find that SFEG represented and intended that its parts would perform as Amibiek’s

in every respect.

And, contrary to SFEG’s assertiampresentationthat a product is as good as or better
in all respects than a competitor’s is rabvays puffery as a matter of lawAs observed by
leading commentators on the topith€e recognition that some statements are not warranties tells
one nothing about where the line should be drawn between puffs and warranties, and anyone
who claims always to be able to tellpaff’ from awarranty is (we will not hold back) a fool or
a liar” 1 White, Summers, & Hillman, Uniform Commercial Code § 10:12 (6th etk¢wise,
the Sixth Circuit has held that the content of a particular statement does ni& dictdher it
should be consideretbuffing.” Context must also be considered. Thus, to determine whether
pre-contract statementsy the seller

were in fact a basis of the bargain and thus an express warranty, or whether they

were merely a selles “puffing,” the court should consider th@rcumstances

surrounding the transaction, the reasonableness of the buyer in believing the
seller, and the reliance placed on the sallstatements by the buyer.
Price Bros. Co. v. Philadelphia Gear Cor49 F.2d 416, 422 (6th Cir. 198(Jiting 1 A.
Squillante & J. Fonseca, The Law Of Modern Commercial Practices 236, s 3:4@dredis
1980)). The question, in short, is whether the statements formed the basis of the loargain.
Viewing the totality of the circumstances here in the light mostrédte to Blendtec as

the nomamoving party, the court finds that a reasonable jury couldtRatiSFEG, throughout the

course of the parties’ relationship, reiterated its position that its partsawegeod as or better
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than Ametek’sand that the representations were not mere pufi@se e.g, Elgaaen Dep.
excerpt, Doc. No. 98, at 2(“The assertion of equal to better was made early in 2011. It was
made late in 2011. It was made in 2012. It wegle in late 2013 while various changes to the
design ad materials of the armature afmeld were being mad§; Smith Dep. excerpt, Doc. No.
916, at 2 (SFEG engineer agreeing that SFEG was hired to “develop a part set .thveds
equivalent or better than that Ametek part s&tlg. 2012 email exchangeetwveen Mason and
Elgaaen regarding changes to make SFEG'’s part sets more like Amewk’'$\d 8914; Feb.
2013 email exchange between Mason and Elgaaen regarding additional testimgrages an
attempts to match Ametek parts, Doc. No-189Feb. 2013mail exchange between Mason and
Elgaaen indicating that SFEG wamdifying its commutator to match Ametek’®oc. No. 91
13); March 2013 Report of Findings: Universal Motor Failure Analysis, Doc. Nel 90
(conducting comparison and analysis of SFEG amdet&k parts, not limited to specific
laboratory tests); April 2013 email exchange between Mason and otheysirmpalifferences
between Ametek and SFEG armatures, Doc. Ne4)9Qune 28, 2013 email from Mason to
Elgaaen responding to concerns ab&HREGS motor's “performance curve” compared to
Ametek’s,stating that SFEG’s “motor is now basically the same as the competitor’s mgbtor r
down to wire and lamination geometry” and representing that “there is no rehgamenshould
not be able to match the PHP curve,” Doc. N0o.19} Oct. 2014 email exchange between
Blendtec and SFEG regarding which SFEG engineers “worked . . . in the bggmesgsentially
duplicate the Ametemotor,” Doc. No. 91-8.).

In addition, there is evidence th&FEGs engineersknen considerably moreabout
motors than Blendte@and that Blendtec continued to rely on SFEG’s expertise, skill and

judgment to design and build the parte€ e.g, Smith Dep. excerpt, Doc. No. 91-6, atSFEG
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engineeragreeingthat Blendtec“was reling on [SFEG’s] skill and judgment to design the
motor”); id. (agreeing that SFEG knew “considerably more about motors”); Mason Degppgxc
Doc. No. 902, at 6 (agreeing that Blendtec had relied exclusively, for yearsnotor suppliers

to produce products that were fit for the blending purposé&hje fact thatevery time there was

a problem SFEG stepped in and worked with Blendtetryato fix it could be interpreted by the
fact finder as continued attempts by SFEG to live ugstovords—that is,to ensure ultimately
that its parts did function as well as Ametek’s. And a jury might conclude that 8tsndt
continuedrelianceon SFEG’s representatiomsas reasonabjen part, because SFEG continued
to make those effort#dccord Softub, Inc. v. Mundial, InG3 F. Supp. 3d 235, 252 (D. Mass.
2014) (in a factually similar case involving repeated purchase orders ancdepesilems over

the course of time, denying the defendant’'s motion for summary judgment, observingethat t
defendant “offers no developed legal argument as to why, in the absence of an integrated
agreement, at least some of the various affirmations it made over the coubse pHrtie’s
dealings cannot be construed as express warranties”).

Clearly, there are facts in the recorattBupport SFEG’s position as well. A jury could
well question the reasonableness of both Blendtec’s continued faith in SFREGegpeated
problems and Blendtec’s decision to bypass its normal testing protocol, pdstiouth respect
to the brushes antheir use in the Stealth blender. In shtwwever,guestions of fact preclude
summary judgment on the issues of whether SFEG’s statements constitutedeas wgrranty
(or a series of express warranties) and, if so, what the scope of the weramd whether SFEG
breached it.

2. Implied Warranties

Under the UCC, the warranties of merchantability and fitness for a particutayseuare
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typically implied into contracts for the sale of goo8seTenn. Code Ann§ 47-2314 (implied
warranty of merbantability); Tenn. Code Anrg 47-2315 (implied warranty of fitness for a
particular purpose)SFEG argues that these warranties are waived under 8J2G16(3)(b),
because Blendtec, a professional buyer, tested the goods as fully as desingprevetthem

for production, and the goods as manufactured conformed to what the buyer approved and
ordered. (Doc. No. 71, at 18.) SFEG argues that Blendtec’s usual testing procedurgaigish

the industry, that Blendtec failed to follow its usual process and instead skippedtewsyand

that, if Blendtec had followed its own standard testing process, the alleged cgsaigy would

have been discovered. (Doc. No. 71, at 20-21.)

Blendtec argues, in response, that the implied warranties are not waiesd{és the
defects were latent; (HFEGfailed to disclose relevant information about the latent dgfé)
SFEGurgedBlendtec to rely orfSFEGbrush testing rather than Blendtec’s own processes; and
(4) SFEGs parts were a moving target that continsly changed(Doc. No. 87, at 16.)

UCC Section 2316(3)(b) states in pertinent part:

[W]hen the buyer before entering into the contract has examined the goods or the

sample or model as fully as he desired. there is no implied warranty with

regard todefects which an examination ought in the circumstances to have

revealed to him
Tenn. Code Anng 47-2316(3)(b). That is, “a buyer who examines a product cannot rely on a
warranty against defects that should have been discovered in the examiifsirette Outdoor
Living, Inc. v. ViChem Corp. No. 2:13CV-289, 2015 WL 12547568, at *9 (E.D. Tenn. Aug.
31, 2015). However, [b]y its terms, 316(b) applies to patent defects, not latent tetbctee
also1l White Summers Hillman, Uniform CommercialCode 8§ 13:13.8(6th ed.) (“Thus, the

buyer will not be held to latent defects or defects ascertainable only mgtpsbcedures not

reasonable under the circumstances.” (citing UCC38@&cmt. 8). Whether a particular defect
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“ought to appear” from testing depends on the “particular bengdall and normal method of
examination."Murray v. Kleen Leen, Inc354 N.E.2d 415, 420 n.1 (lll. App. Ct. 1976). Buyers
are held to an objective standard of what a buyer of a particular product inchgheldknow.
Trans—Aire Int’l, Inc. v. N. Adhesive C882 F.2d 1254, 1259 (7th Cir. 1989).

The evidence discussed above indicates that Blendtec basically folleygatibcol in
testing SFEG’s parts sets but that problems continued to arise. FBitdredtee argueghat the
problem with SFEG’s brushes in conjunction with timeanforced commutator in a locked rotor
mode is a latent defect that both parties had difficulty pinning down and, in fact, did groasba
until early 2015. Moreover, while Blendtec clearly bypassed its normal testgdurs as
theyrelated to brushes, there is a factual dispute as to whether beta and pilgtvwestid have
revealed the problenSFEG’s proposed expert testified that, in his opini@&endtec omitted
steps of its producdevelopment process, which, if conducted, would have increased the
likelihood of detecting the problems with its design and avoiding the alleged qualitgresnc
with the Northland motor parts.” (Hyatt Initial Report, Doc. No-ZIB at2.) Danid Seegmiller,
BlendtecProduct Engineer, testified that if a full 500 pilot lot test had been perfoandhe
brushes, the problems with them wolikkly have been detected. ($ealler Dep. excerpt
Doc. No. 758, at 6.) However, David Throckmorton could only speculate on whether the
problem would have been caughty soonerfor instance, at thbetatest stage-because the
sample lots or “populations” were so small that it would take a long time to get “rgkdnin
results.” (Throckmorton Dep. excerpt, Doc. No. 75-10, at 18-19.)

In sum, there is a question of fact as to whether the problems at issue were latent or

patent defects and whether Blendtec’s normal testing protocol could or should teteddthe
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problems earlier. SFEG has not establishedithatentitied to summary judgment on this issue
either.

C. Conclusion— SFEG’s Motion for Summary Judgment

For the reasons set forth abotres court will denySFEG’smotion in its entirety.

VI. BLENDTEC'S DAMAGES MOTION

A. Relevant Facts

In eaty February 2014, SFEG and Blendteentered intoa Supplier Agreementith a
oneyear term running from January 31, 2014 to January 31, 2015. (Pl.’s Response torfbtateme
of Undisp. Factg] 21, Doc. No. 83see alsdSupplier Agreemenf)oc. No. 6411.) The stad
purpose of the Agreement was to “ensure the continuity of the supply chain while providing
flexibility for both parties to react to potential demand surge.” (Doc. N@164t] 1.) Blendtec
agreed to provide SFEG monthlDsfor specific requirementsf motor part sets (armatures and
fields), giving SFEG “30 day lead time on firm order,” and, at SFEG'’s requesling i16-month
forecast of product requirementdd.(f 2-3.) The Agreement establishes that Blendtec'’s
potential “inventory liability isimited to the firm purchase order quantity of motors 30 days into
the future plus the sales value of 10,000 motors and the material value of 35,000 motors beyond
the 30 day firm purchase orderlt (1 4.) Beyond that amount, any inventory liability ise$pht
SFEG’s risk.(Id. § 5.)

According to SFEG, the purpose of the Supplier Agreement “was that they [Blendtec]
were going to give us a simonth forecast of product without firm purchase orders. So for us to
accept that skmonth forecast, we wantedighassurance that if we bought against a forecast and
not a purchase order that they would cover us for 10,000 motors plus the materialfvalue o

35,000 motors.” (Wilson 30(b)(6) Dep., Doc. No. 86-7, at 2.)
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Blendtec’s PO 3000763 is dated January 19, 2015. (Doc. No-26)it therefore falls
within the term of the Supplier Agreement. (Wilson Dexcerpt Doc. No. 99-2, at 4.)

“On January 30, 2@l [SFEG] shipped armatures and fields to [Blendtec] pursuant to
Purchase Order No. 300683-3.” (Wilson Decl.§ 3,Doc. No. 112.)it did not send the entire
amount ordered and, sometime during the first two weeks of February 2015, decidgdalb st
shipments of product to Blendtec. (Doc. No. 83 { 11; Wilson Byegerpt Doc. No. 64-5at12—

13 (stating thatSFEG put Blendtec on “shipment hold” in migebruary, 201p) When SFEG

notified Blendtecthat it would not ship any more product, there were approximately 164,000
fields and 145,000 armatures that had been ordered by Blendtec under PO 300 6®t

shippel. (Doc. No. 83T 15.) SFEG had actually assembled 16,600 of the 164,000 fields that
were ordered but not shipped and 11,000 of the armatures that were ordered but not shipped.
(Wilson Dep.excerpt Doc. No. 64-5, at 3.)

SFEG seeks “$1,232,178 damagedor these unshipped assembliegoc. No. 831
16.) This figure represents thHmet realizable sales value of unshipped assemblies under
Purchase Order 3000763-8ld. 1 2.)

PO 300063-3 specifically states thats payment termsare net 30(Id. § 17) SFEG
never sent an invoice for the unshipped assembl@g] (8.) PO 300063-3 had a delivery date
of June 30, 2015, more than 30 days after SFEG decided to stop shipidefitg5()

Without citing to any statement of undisputed fact, SFEG agbattshe parties entered
into the Supplier Agreement before switching from stemin purchase orders to large, blanket
orders on a Kanban system, that is, “a system for electronically sigtiairagnount of product
pulled by Blendtec into productidn(Doc. No. 82, at 6 (citing Wilson Ded. 8 Doc. No. 84.)

SFEG does not specifically explain the Kanban system, how it worked, or how it changed the
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parties’ working relationship.

B. Discussion

Blendtec moves for partial summary judgment tbree damageselated issues: (1)
whether SFEGs entitled to recover finance chargesder SFEG’s Terms & Condition§2)
whether SFEG is entitled to damages for tooling costs; and (3) whether SFB@Iées ¢o
damages for thenshipped assembilies.

The court has leeady determined, above, that SFEG's Terms & Conditions did not
become part of the parties’ agreemddecauseSFEG’s claim for finance charges is premised
solelyuponthe fact that a clause permitting recovery of finance chasgesluded in its Terms
& Conditions Blendtec is entitled to summary judgment in its favor on that isSeeond, n
SFEG'sresponse to Blendtec’s motion, SFEG concedes that it is not entitled to recover tooling
costs Summary judgment in Blendtec’s favor on that issue is appte@s well (Doc. No. 82
at 3-4.)

This leaves SFEG’s claims for damages relatinutesshipped assembliésSpecifically,
Blendtec argues that SFEG n®t entitled to damage®lated to “motor parts that Blendtec
ordered but that SFEG refused to ship and for which SFEG never invoiced Ble(fdoec No.

61, at 3.) It argues that PO 30®3-3 was issued within the term of the Supplier Agreement and
that, consequently, Blendtec’s “inventory liability is limited to the firm pase order quantity

of motors 30 days into the future plus the sales value of 10,000 motors and the material value of
35,000 motors beyond the 30 day firm purchase ordent.(No.64-2, at 7 4

In response, SFEG asserts that (1) Blendtec is liable for payment of th@paashi
assemblies underenn. Code Ann. 88 47-704(2) and-705(1) (2) there are material factual

disputes as to whether the Supplier Agreement applies to PO 3680268 (3) even if the
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Supplier Agreement applies, there is a material factual dispute asttoewBé&endtec breached it
first, thereby relieving SFEG of its obligations under the Suppl@eément. In reply, Blendtec
reframes its argument, asserting that “SFEG never sent its acknowledgmeritngctiep
purchase order” and insteadformed Blendte that it was no longr going to be shipping
product.(Doc. No. 99, at-34.) In other wordsBlendtec argueso contract was formed as to PO
3007633. In a surreply, filed with the court’s permissi@FEGinsiststhat this argument was
waived as it wasaised for the first time in a repgnd thatyegardless of whether it sent a formal
acknowledgmenbr acceptancehere is a material factual dispute as to whether it accepted the
PO by performance

1. Whether a Contract Was Formed

The court finds thaBlendtec’s argument that no contract was formaes implicitly
incorporated in its original motion. Regardless, for purposes of Blendtec’snntitie court
construes the facts in the light most favorable to SFEG and conthad&-EG’s evidence that
it made a partial shipment at the end of January 2015, after receipt of PG5330W true,
could be construed as part performance under the parties’ agresardethius acceptancd the
purchase ordeiThe parties’ conduct, at least initiallgrguably eflected an understanding that
they had entered into an agreement.

2. Tenn. Code Ann. 88 47-2-704(2) and 47-257D)

Citing UCC 88 2704 and 2705, SFEG contends that the unshipped assemblies are
“goods that Blendtec ordered under the purchase orders, but that Northland did not slip beca
Blendtec had not paid for goods it had already received.” (Doc. No. 82, at 4.) It #ngties
“when a buyer fails to make payment, a seller may stop shipment on any goexsss ready

for shipment. And, as to unfshed goods, the seller may ‘cease manufacture and resell for scrap
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or salvage value or proceed in any other reasonable manner.” (Doc. No. 82, at 4.)

Section 2703 of the UCC addresses “Seller's remedies in general” and concerns
situations in which duyer“wrongfully rejects or revokes acceptance of goods or fails to make
payment due on or before delivery.” Tenn. Code Ahd.7-2703. Under such circumstances,
the seller may, among other thingsyithhold delivery ofsuch goods,” Id. § 47-2-703(a), or
“stop delivery by ay baileeas hereafter provide@ @7-2-705).”ld. § 47-2-703b). There is no
argument here that Blendteas buyerhad wrongfully rejected or revoked acceptance of the
goods that are the subject of PO 3000763-3.

Section 2704 crosgeferences8 2-703,as it pertains to the rights of “[a]n aggrieved
seller under the preceding section,” Tenn. Code BmtV-2704(1), that is, a seller aggrieved by
a buyer's wrongful rejection or revocation of acceptance of gdodgvernsthe aggrieved
sellers options for disposin@f the repudiated goods. Because Blendtec did not repudiate the
goods, section 2-704 does not apply here.

Section 2705(1) provides that an aggrieved seller “may stop delivery of goods in the
possession of a carrier or otHaailee” under various circumstances. Because there is no hint
here that the goods in question were in transit or Evehe possession of a bailee, it does not
applyeither

SFEG’s arguments under 88 2-704 antD8-are irrelevant.

3. The Supplier Agrement

There is no dispute that the Supplier Agreement was duly executed by both guadties
that the contract term ran frodanuary &, 2014 to Januaryl3 2015.(Supplier Agreement, Doc.

No. 6411.) It expressly provides that “[e]ither party can exis thgreement at any time with a

written 30 day notice.”ld. 17.) Neither partycontendghat there was a written notice to exit the
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agreementSFEG nonetheless argues that there is a disputed issue of fact as to wWieether t
Supplier Agreement governed, bing to testimony fromMark Christensen, Blendtec’s
Director of Purchasing, who testified to his understanding that the SupplieerAgnt applied to
shortterm orders placed before the parties implemented a Kanban system forgoaddrnot to
“the blanket PO” issued under the KanbdnSeeDoc. No. 82, at 67 (citing M. Christensen
30(b)(6) Dep., Doc. No. 863, at56-58).) He believedthat the partiesrad moved from a
monthly PO to “almost a quarterly PO” around the time they switched to the Kaydtams
(Doc. No. 8613, at 8.)In addition, SFEG’s Controller, Ted Wilson, who actually executed the
Supplier Agreement on behalf of SFEG, testified that, in his opinion, “the SupplieerAgne
was not intended to apply to PO No. 736.” (Wilson D&@8, Doc. No. 84.Y0n the basis of this
evidence, SFEG maintains that there is at least a factual dispute as to whet8appher
Agreement pertained to PO 300763-3 and limits Blendtec’s liability for unshippatonye

“In ‘resolving disputes concerning contract interpretation,tugt’s] task is to ascertain
the intention of the parties based upon the usual, natural, and ordinary gnefathie contractual
language’” Planters Gin. Co. v. Fed. Compress & Warehouse €8.S.W.3d 885, 89@1
(Tenn. 2002 (quoting Guiliano v. Cleo, InG.995 S.W.2d 88, 95 (Tenrl999)). Theparties’
intent at the time of contracting “is presumed tdhme specifically expressed the body of the
contract” 1d. at 890. Moreover, the “determination of the intention of gleties is generally
treated as a question of law because the words of the contract are definibedisputed, and in
deciding the legal effect of the words, there is no genuine factual issuer lafjury to decidé.
Id. (citing 5 Joseph M. Perillo, Corbin on Contracts, 8§ 24.30 (rev. ed.18@®)yv. HCA Health

Services of Tenn., Ine@l6 S.W.3d 191, 196 (Tenn. 20D1)

1 Counsel for Blendtec objected contemporaneously that this question called for a lega
conclusion.
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Tennessee courts recognize, however, thsttict compliance with contractual
requirements or conditions may be waived by theypartvhose favor they were madehus, a
party may waive its contractual right to receive written ndtigéitzmann v. BaustNo. No. 87
21741, 1988 WL 116384, at *3 (TeniCt. App. Nov. 2, 1988)iternalcitations omitted):The
waiver need not be expretgsbe effective. It is sufficient if a paf/conduct evidences an intent
to relieve the other of its duty to comply strictly with the contract. For ebamgmaining silent
when one is expected to speak may later result in an estolgpel.

Neither paty here disputes that the Supplier Agreement was duly executed by both
parties and that it reflects their intent at the time they entered into it. SFEGsafgpba arguing
either that Blendtec waived itgjht to written notice of termination of the agment or itsight
to enforce thenventoryliability limitation when it and SFEG implemented the Kanban ordering
system.

Blendtec points out thaWlark Christenserwas not employed at the time teipplier
Agreement was executed and had never actuallyisgear to his deposition. (Christensen Dep.
excerpt Doc. No. 991, at 3.)The excerpsubmitted by both parties dsnot reflect that he was
asked specifically about Blendtec’s potential liability under the Suppleénent or whether
the Kanban sstem would even affect that provision of the Supplier Agreement. Ted Wilson
agreed in his 30(b)(6) deposition testimortpat the purpose of the Supplier Agreement was to
provide some protection for SFEG in the event that it purchasednaterialsn reliance on a
six-month forecastand he agreed that PO 3@3-3, dated January 19, 2015, fell within the term
of the Supplier Agreement. (Wilson Dagxcerpt Doc. No. 99-2, at 4.)

SFEGdoes not explain how the Kanban system obviated the Supplier Agreement

intention bothto protect SFEG antb limit Blendtec’s liability for inventory Neither Wilson’s
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Declaration nor Mark Christensen’s deposition testimony constitutes evidemrddef party’s
intent to waive thewritten notice requirement or the liability limitatiom the Supplier
Agreement

Moreover, SFEG has not established that it is excused from its obligations under the
Supplier Agreement by a prior material breach by Blend@dinarily, a party who first
materially breaches may not recowsder the contracMadden Phillips Const., Inc. v. GGAT
Dev. Corp, 315 S.W.3d 800, 813 (Tenn. Ct. App. 20Q8}ation omitted). However, aon-
breaching party may waive its right to assert first material breach as arbeovery if it accepts
the kenefits of the contract with knowledge of a breach.

In this case, first, Blendtec incurred no obligation to provide a “rolling 6 monthaftrec
of product requirements” unless SFEG requested such a forecast. (Supply Agig&nbBaic.
No. 6411.) SFEG has pointed to no evidence in the record that Blendtec failed to povide
forecast upomequestand thus no evidence of a prior breach of that provision by Blendtec.

Paragraph 2 of the same agreement requires Blendtec to furnish monthlyseuaers
“for specific requirements of motor part sets . . . for the upcoming calendar month,” thus
providing at least “30 day lead time on firm ordetd. (] 2.) There is no indication that either
party believed that Blendtec breached this provision by not submitting a new puoctieseach
month. Rather, its purchase orders indicated its needs further into the futur@adddwell
over 30 days of lead time, to the benefit of SFEG. For instance, PO&0@vas issued on
July 24, 2014, requesting 100,000 fields and 100,000 armatures to be delivered by December 31,
2014. (Doc. No. 9%.) Regardless, to the extent Blendtec’s failure to submit a monthly purchase
order constituted a breach, it is one to which SFEG never objected and instead cdotdesdd

with Blendtec over the course of an entire year of operating under the Supplier Agteem
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Because there is no written withdrawal from the agreement and no evidence sugporting
prior materialbreach by Blendteor waiver of the inventory liability provision bgither party
the court concludesas a matter of law applied to the undisputed faittat the Supplier
Agreement was in effect and limits Blendtetability for inventory.

SFEG does not dispute Blendtec's interpretation of the Supplier Agreenmentourt
will therefore grant Blendtec’'s Motion for Partial Summary Judgment limiting dama
According to Blendtec’s calculatiorswhich, again,SFEG does not refuter even address
Blendtec’s liability for unshipped inventory is limited by the Suppliere®gnent to $392,200.
The court, however, expresses no opinion regarding whether either party owes damages to the
other in this action, the issue of liability not having been resolved.
VII. CONCLUSION

The court will grant Blendtec’anotions (Doc. Nos. 61,5 and deny SFEG’snotion

(Doc. No. 70). An appropriate order is filed herewith.

A oy —

ALETA A. TRAUGER
United States District"Judge




