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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

KENNETH L. PEACHMAN, )
Petitioner, ;
V. g No0.3:15-cv-0638
TAMMY FORD, Warden, )) Judge Nixon
Respondent. ))

MEMORANDUM OPINION

Petitioner Kenneth Peachman, a prisoner in state custody, filed a proede petition
and supplemental petition under 28 U.S.C. § 22%4He writ of habeas corpus (ECF Nos. 1,
17), challenging the 2008 judgment of the Myorhery County CriminaCourt convicting him
on one count of second-degree murder and sentggihim to twenty-four years and six months
of incarceration. The petitionersal filed a motion for the appoment of counsel (ECF No. 2)
and motion for “discovery and inspection” (EGI®. 3). The respondent filed an answer (ECF
No. 36), along with a copy of the undgng state-court record (ECF No. 35).

Because a federal court must presume theectiress of a state catgrfactual findings
unless the petitioner rebuts thisesumption with “clear andoavincing evidence,” 28 U.S.C. 8
2254(e)(1), and because the issues presented lwareibe resolved with reference to the state-
court record, the Court rfds that an evidentiary hearing is not necess@ee Schriro v.
Landrigan 550 U.S. 464, 474 (2007) (holding that iethecord refutes a petitioner’s factual
allegations or otherwise precludbabeas relief, the district cduis not required to hold an

evidentiary hearing (citingotten v. Merkle137 F.3d 1172, 1176 (9th Cir. 1998))).
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Appointment of counsel in a habeas progagds mandatory only if the district court
determines that an evidentiary hearing is requirecheshko v. Wron&25 F. Supp. 2d 778, 787
(E.D. Mich. 2004); Rule 8(a), RuideGov'g § 2254 Cases. Thus, dygpointment of counsel in a
habeas case typically occursym “exceptional” circumstancekemeshkp325 F. Supp. 2d at
788 (citations omitted). Exceptional circumstandesnot exist in this case, and the Court will
deny the motion to appoint couhs&he motion for inspection andiscovery will be denied as
moot.

Upon consideration dhe amended petition, answer, ane state-court @rd, the Court
finds for the reasons set forth herein that pleétioner is not entitledo relief on the grounds
asserted. The habeas petition willdenied and this matter dismissed.

l. PROCEDURAL BACKGROUND

The petitioner, along with seven co-defendamtas indicted in Count One of a multi-
count indictment for first degree, premedithtsurder, in the Montgomery County Circuit
Court, Case No. 40700798. On July 18, 2007, thiéigreer pleaded guilty on Count One to the
lesser-included offense of second-degree murder,sgitkencing left to the discretion of the trial
court. (ECF No. 35-1, at 15.) This sentence teabe consecutive to a seven-year probation-
violation sentence the pttiner was already serving.

In the same court and on the same daypé#titioner was charged an Information with
solicitation to commit first-degree murder. (EGI®. 35-12, at 4 (7/18/2007 Information, Case
No. 40700817).) Also on the same day, the petitiaigned a waiver of his right to require a
Grand Jury investigation and indictment, anelgoled guilty to the charge. (ECF No. 35-12, at 5,
6 (Waiver and Guilty Plea).) The plea included pugtited sentence of eight years as a standard

offender, to be served consecutively to velvat sentence would be imposed in Case No.



40700798.1d. at 6.) Judgment in Case No. 407008da5 also entered aiuly 18, 2007. (ECF
No. 35-12, at 14.)

In September 2007, the petitioner filed tpm semotions to withdrawhis plea in Case
No. 40700798. (ECF No. 35-1, at 16, 18he trial court denied ghmotions after a hearing.
(ECF Nos. 35-1, at 16, 23-24.) On April 9, 2008& thetitioner was sentenced in Case No.
40700798 to twenty-four years and six monthprison. (Am. Judgment, ECF No. 35-12, at 15.)
The judgment reflects that the petitioner, agaent offender, would be required to serve his
sentence at 100%Id() The conviction and sentence were affirmed on direct apBeate v.
Peachman*Peachman”), No. M2008-01057-CCA-R3-CD2010 WL 27880 (Tenn. Ct. Crim.
App. Jan. 6, 2010perm. app. denie@enn. May 12, 2010).

On July 20, 2011, the petitioner filedpao sepetition for post-conviction relief in the
state trial court. (ECF No. 382, at 17.) The court appointedunsel (ECF No. 35-12, at 48),
and also found by agreement of the parties thatpost-conviction petition was timely. (ECF
No. 35-12, at 52%)Counsel filed an amended petition tisimnply incorporated the arguments
asserted in th@ro sepetition. (ECF No. 35-12, at 50.uBstitute counsel was appointed in
February 2013 (ECF No. 35-12, at 53), who filed a second amended petition raising additional
claims. (ECF No. 35-12, at 55.) #&f conducting a hearing at whithe petitioner and his trial
attorney testified, thérial court entered an order denyitige petition. (ECF No. 35-12, at 62.)

That decision was affirmed as welleachman v. Stat¢Peachman 1), No. M2013-02171-

! The appellate court noted that the petitioner had attached poohéepetition “a letter
from his appellate counsel sty appellate counsel's promisto file a petition for post-
conviction relief in the event of the supreme tsudenial of the petioner’'s application for
permission to appeal this court’'s ruling affing the denial of thepetitioner's motion to
withdraw his plea” as well as “letters that thetitioner had written to appellate counsel and to
appellate counsel’s partner inquiring about theustaf his petition for post-conviction relief and
a letter from the Montgomery County Circutourt Clerk noting that no petition for post-
conviction relief had been fitein the petitioner’'s casePeachman 112014 WL 2567136, at *1.



CCA-R3-PC, 2014 WL 2567136 (Tenn..Qrim. App. June 6, 2014perm. app. denie@lenn.
Sept. 25, 20148.
. STATEMENT OF FACTS

At the guilty plea submission hearing orlyJui8, 2007, the State offered the following
factual basis in support of the petitioner’s guilty plea:

[A]t about 3:00 a.m. in the morning oflyu 4, of last year—actually, it started on
July 13th at a bar known as Tipper’'s.efé@ was an altercation between various
what we will refer to as Gang Members, one being the Birchwood Boys with
which the Defendant was associated Wsic], and the Greenwood Boys, which
stayed in the area of &nwood and Caldwell Lane. dfe was some altercation

at the Club, words were exchanged, atiink one person from the Greenwood
perhaps tried to hit [Defendf according to the statentsrthat | have. However,
everyone left. However, two of the nfi@le members that were with the
Birchwood, Defendant’'s gang, went to the Dodge Store. As they were leaving
Dodge Store, an [Alonza] Slayden, | beliggeone of the individuals, he is listed
as the victim on the attempted murdengmge] and | think one of the [Rugante]
twins is the other individual? Maybe anatlmme? Is driving into the parking lot

of Dodge’s and made a statement to this go the effect qgftell your boyfriends
they’re a bunch of bitches. If they reaillant to get down stead of firing shots

up in the air, come to Greenwood. We are ready to die.

They go—the girls leave Dodge Store andtga trailer that is occupied by all
nine [sic] of these defendants at thismian time. It actually belongs to Deon
Murray. There is some discussion abgaing to Greenwood. Another individual
by the name of Ronald Cowling is calléy Jecory Leonard, a co-defendant, to
say we are going to go to &mnwood to take care of business. Cowling, from all

2 The petitioner's initial state post-contian proceeding challenged the sentences
entered in Case Nos. 40700788d 40700817 gee ECF No. 32-12, at 17), and all post-
conviction proceedings in the trial and appellaburts likewise refléed both case numbers in
their case captionsSee, e.g.Peachman |1 2014 WL 2567136, Case Qam (noting that the
opinion addressed an “Appeabm the Circuit Court for Montgomery County, Nos. 40700798,
40700817"). However, the post-conviction appellaiartalso noted that, while the petition and
appeal purported to pertain to both sentences, “very little mention was made of the petitioner’s
conviction of solicitation of first degree mud His claim regardig release eligibility
percentage, in fact, has no application to that convictidn&t *1 n.1.

The petition in this Court similarly reflectthe petitioner’s intention to challenge the
convictions entered in both caseSe€ECF No. 1, at 1 (listing both case numbers).) However,
the petitioner only refers to his sentence ofa2#l %2 years and not the 8-year sentence for
solicitation of first-degree mued. The Court construes the petition as challenging only the
conviction and sentence in Cdde. 40700798 for second-degree murder.



accounts, including the Defendant himselfwadl as Cowling, says that he told
them not to go, it was a bad idea, stay home.

Instead, the defendants loaded up indhzars. One car was driven by Jermaine
Smith, it belonged to Deontrea Milligan. Mghn was in the car with him with a
gun. Another car was driven by Jecory Leohd hat car was occupied by [John]
Buggs, [Tyrece] Lowry, and Deon Murrayhe other car was driven by Roger
Harper, and it was occupied by thef@elant and Gregory Shawn Robinson.

The cars proceeded to the area—the Greenwood area, via Edmondson Ferry
Road. As they rolled up tthe stop sign that intersectsth Caldwell Lane, the
cars—a couple of cars cross into therisgetion, slowed down, and started firing
shots. The victim, Sylvester Hockett,,Jvas on the porch of 208 Caldwell Lane,
which is approximately [one] hundred and sixty feet from the intersection, Your
Honor.

There were a couple of people closer te torner, much closer to the cars, and
the others were up, as | said, [one] headand fifty to pne] hundred and sixty
feet. The front door of 208 was just poundsdshotgun pellets asell as other
rounds. A number of casings—tHink at least two shgun shells were recovered
in the intersection.

When the shots began, the people thate on the porches took off running
between 208 and 210. As Mr. Hockett waaning away, he was struck by what
turned out to be a singléastgun pellet in the back &iis head, and he died from
those injuries.

All defendants were apprehended prettprely after this. All but two initially
gave a statement implicating themselves. At that point in time, it was the belief of
everyone that the victim had been ldlley a .380. All individuals identified who
had guns and what guns thbgd. All defendants puhe gun in the hands of
[Defendant], but for [Defendd]. We also have a witness that was a female that
was simply at the trailer, is not a deflant, not a co-conspirator, and she states
that when they left the trailer, the guas in [Defendant’s] hands. Since then, we
have gotten statements from three ofdeéendants who are willing to testify that
[Defendant] did, in fact have the shotgun. [T]he pellet was recovered from the
victim. It was a shotgun pellet and the diieal Examiner would testify the two
casings, two shotgun shell casings that weoad at the scengere matched to a
shotgun that was recovered under the hocthe trailer of Deon Murray. . . .
That's the only shotgun found and that® only shotgun alleged to have been
taken and based on the evidence recovehad,is consistertagain, there were
numerous shell casings, .380’s and othens, but the shotgun shells indicated
that there were two shots fired.

There was also reason to believe, and téeStas not made a deal with him, but
Jecory Leonard stated that when . [Defendant] got out othe car, he kept
saying, | got him, | got him, | know I got him, | saw him fall.



Peachman,12010 WL 27880, at *1-2 (alt@tions in original).

The appellate court summarized the proceedings at the plea hearing and on the
petitioner’s motion to withagaw his plea as follows:

The trial court explained to Defendanatiunder the terms of the negotiated plea
agreement, the length of his semenfor second degree murder would be
determined after a sentencing hearingj ®efendant stated that he understood.
Defendant acknowledged that the rang@uhishment as a Range One, standard
offender, was fifteen to twenty-five yeaemd that he would be required to serve
one hundred percent of his sentence as a violent offender. The trial court
explained the constitutional rights Defentlavas foregoing by dering a plea of
guilty, and Defendant stated that he untted. The trial courasked Defendant if
he “unlawfully, feloniously, and knowingliill[ed] [the victim],” and Defendant
responded “Yes, sir.” The trial court apted Defendant’'s plea of guilty to
second degree murder in count one of the indictment.

On September 12, 2007, Defendant filegra se motion to withdraw his plea
alleging that (1) he received ineffeaiassistance of counsel during the guilty
plea submission hearing; (2) trial counselerced Defendant into entering his
plea; (3) his plea was involuntarily entdreecause of the coercion and erroneous
advice of trial counsel;ral (4) “exculpatory evidase (NOT SPECIFIED) (sic)
was withheld.” Defendant contended geligrghat his pleaof guilty created a
“manifest of injustice,” and that he was “a victim of vindictive and selective
prosecution.”

On September 19, 2007, Defendant fileseaond motion to ithdraw his guilty
plea, adding the allegations that trialiasel promised Defendant he would “get a
lesser charge and lesser time” if he entergudea of guilty, and that trial counsel
told Defendant “his life was over with.”

Defendant contended that if he proceeded to trial, “his counsel was going to
mislead and withhold evidence as hedsing now.” Defendant’s motion to
remove counsel was granted on September 26, 2007, and new counsel was
appointed to represent him at the lagron his motion to withdraw his guilty

plea.

At the hearing, Defendant testified thattheught he would be required to serve
thirty percent, instead of one hundredgamt, of his sentence for second degree
murder. Defendant stated that on thlea agreement under the section, “type
felony offender,” the box for “Mitigated@®%6” was checked. Defendant said that

he did not understand the meaning “open plea-100% RED” which was
handwritten under the space for “punishment.” Defendant said that he spoke with
trial counsel on the morning of the guilyea submission hearing. Trial counsel
told Defendant that he (Defendant) “h&ml think about it that day,” because
Defendant “had to cop out that day.” Dediant reiterated that he accepted the



plea offer because he thought he would serve only thirty percent of his sentence
for second degree murder. Defendant saéd e spoke with his mother after the
hearing and learned that euld have to serve a mimum of eight-five percent

of his sentence. Defendant stated thaiMas not guilty of the charged offense,
and he only entered a plea of guilgclause he thought it was the “best deal.”

On cross-examination, Defendant stateat #t the guilty plea submission hearing,

he did not hear the trial court inforrnhithat he would have to serve one hundred
percent of his sentence. Defendant acknowledged that his two motions to
withdraw his plea did not raise an g#ion concerning the percentage of his
sentence he would have to serve. At the guilty plea submission hearing,
Defendant also entered a plea of guilty . . . to solicitation of the first degree
murder of Tyrece Lowry, one of Defdant’'s co-defendants and a potential
witness against Defendant, in case 4@/00798 after a letter from Defendant to
“‘Ruby” had been intercepted by jailrgennel on July 10, 2007. Defendant denied
that the [solicitation] charge . . . playady role in his decien to enter a plea of
guilty in case no. 40700798.

Defendant acknowledged that he cooperated law enforcement officials after

the guilty plea submission hearing andsgganformation about members of his
gang concerning drug deals. Defendant agreed that he hoped his cooperation
would reflect favorably orthe length of his seahce in case no. 40700798, the
second degree murder case.

The State introduced a letter from Defemidto the victim’s mother which was
written on July 23, 2007, as an exhibitthe hearing. In the letter, Defendant
apologized for the victim’'s death and adKer forgiveness. Defendant wrote, “It
was two things [I] had to do and nowetke [sic] both complete, and that was
come forward and admit my guilt likenaan and write you and apologize.” At the
hearing, however, Defendant denied thathiae killed the viatn, and he stated
that he was only apologizing in the lettésr being involved with the situation.”
Defendant said that he &gd to enter a plea of guilty to second degree murder
because he knew, if he went to trialattihe would lose because his trial counsel
was not “trying to help [hirhat all.” On redirect examation, Defendant stated he
was willing to risk a higher sentencehi¢ was allowed to withdraw his plea.

Trial counsel testified that he had practiced criminal law for approximately
eighteen years and was appointed tpresent Defendant on the first degree
murder charges. Trial counsel said thatmet with Defendant between eight and
twelve times, and Defendant wrotkim numerous letters. Trial counsel
acknowledged that he thought Defendant would not fare well if the case
proceeded to trial. Trial counsel saictlthere was a heightened sense of public
outrage against gang violence Montgomery County during the summer
Defendant’'s case was scheduled forl.tri&ial counsel acknowledged that he
learned of the pending soliditan of first degree murder charge from the State,



and he agreed not to speak with Defendant about the matter until Defendant’s cell
mate, who had agreed to wear a viape, was placed in protective custody.

Trial counsel stated that before mes charged with solicitation, Defendant
wanted to proceed to trial on the murder charges. Trial counsel said that
Defendant insisted that he was innocentlef charges. Trial counsel said that
initially he was “not impressed witlthe letter” to “Ruby” because it was
unsigned. Trial counsel then listendd the taped conversations between
Defendant and his cell mate in whichfBredant admitting writing the letter and
calling for the murder of Mr. Lowry. Triacounsel met with Defendant and told
him about the taped conversations. Defendaldttrial counsel, “Go back and tell
that lady we’ll take the deal.”

Trial counsel acknowledged that the iritdfer of settlement included an agreed
upon sentence of between fifteen and twemsrs. After thesolicitation charge,
the State altered its offer to include ‘@pen” plea with a sentence of between
fifteen and twenty-five years, with anragd upon sentence eight years for the
solicitation charge. Trlacounsel stated that it wasshiecollection that Defendant
was aware that the sentence for a secogdedemurder charge would be served at
one hundred percent because Defendargateplly asked triadounsel to get the
State to accept a lesser included offense ¢batd be served at thirty percent.
Trial counsel stated thate facilitated Defendant'slecision to speak with
investigating officers about gang adti®s in Montgomery County but later
learned that Defendant hambt revealed any useful farmation. Trial counsel
stated that he had a good relationship with Defendant throughout the guilty plea
submission hearing.

Id. at *2—4.
1. ISSUES PRESENTED FOR REVIEW
In his initial petition in this CouECF No. 1), the petitioner asserts that:
(1) trial counsel refused to let the petitiohear the wire tapes as requested by petitioner;
(2) trial counsel failed to provide the peaiiter with any discovery information about the
state’s purported witness against him, D’Angelo Marquez Jenkins;
(3) trial counsel failed tgprovide a complete copy dhe state’s discovery or the
“opportunity to sit down with Counsel outsidé¢ the Courtroom environment, and go over or

discuss the case and the evideagainst him” (ECF No. 1, at 4);



(4) trial counsel failed to file a motion to suppress statements or a motion to exclude
evidence of the shotgun shell casing artbrdit explain to ta petitioner why not;

(5) the petitioner was “neveatisfied with the representai given by Counsel” and even
went so far as to file pro semotion to withdraw the guilty plean the basis that counsel had not
fully discussed or explained the evidence to himargo his entering a guilty plea (ECF No. 1, at
5);

(6) trial counsel forced hirto plead guilty by telling him tt if he did not, he “would
never see the light of day agaimd.{;

(7) trial counsel failed to explain whatki of sentence he would receive on the second-
degree murder charge or to explain thawioeld have to serve ¢hsentence at 100%;

(8) trial counsel admitted at the hearing oa thotion to withdraw the guilty plea that he
could not remember whether hesdissed with his client the fatttat he would have to serve
100% of the sentence for second-degree mumikticauld not recall the exact conversation with
his client on that topic;

(9) appointed counsel did not adequately aixpsentencing issués the petitioner prior
to the sentencing hearing; and

(10) trial counsel never at any time filed a motion or petitioned the trial court for a
hearing on the petitioner’'s competency and ahititunderstand the criminal proceedings against
him; and

(11) appellate counsel was ineffective for fajlim meet with the giéioner prior to filing
the appellate brief.

In a supplemental petition (ECF No. l@dated September 21, 2015 but not received by

the Court until October 26, 2015, thetitioner further asserts that:
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(12) the petitioner did nanter his plea to second-degrearder knowingly, voluntarily
and intelligently because the indictment was mesubmitted to the Grand Jury, as a result of
which the petitioner was not actually chargedth second-degree mued and there is no
indictment or victim for the second-degree murder conviction;

(13) trial counsel refused w@ive the petitioner a copy de Brady/discovery material
and forced him to plead guilty without reviewing the evidence,;

(14) trial counsel was ineffective for failing bring to the court’s attention that the
indictment in case number 40700798 was not submitted back to the Grand Jury for the second-
degree murder plea/conviction; and

(15) trial counsel was ineffective for failing to call expert witnesses to testify about the
petitioner's mental condition #te time of the offense;

IV.  STANDARD OF REVIEW

A. Exhaustion and Procedural Default

Under the Antiterrorism and Effective DedPenalty Act of 1996 (“AEDPA”), a federal
district court may not entertain a petition foe thrit of habeas corpus unless the petitioner has
first exhausted all available state-court reraedior each claim in his petition. 28 U.S.C. §
2254(b)(1). While exhaustion is natjurisdictional requirement, it & strictly enforced doctrine
designed to promote comity between the statéstlae federal government by giving the state an
initial opportunity to pass upon arabrrect alleged violains of its prisones’ federal rights.
O’Sullivan v. Boerckel526 U.S. 838, 845 (1999). Consedilignas a condition precedent to
seeking federal habeas corpus relief, the petitioner is required to fairly present his claims to every
available level of the state court systdRmse v. Lundy455 U.S. 509, 518-20 (1982ge also

Duncan v. Henry513 U.S. 364, 365-66 (1995) (“[A] federahbeas petitioner . . . [must]
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provide the state courts with aif opportunity’ to apply controltig legal principles to the facts
bearing upon his constitutional claim.”). Moreov&he doctrine of exhastion requires that a
claim be presented to the state courts undeiséimee theory in which it is later presented in
federal court."Wong v. Money142 F.3d 313, 322 (6th Cir. 1998). Once a petitioner’s federal
claims have been raised in the highest state court avallabée exhaustion requirement is
satisfied, even if that court refused to consider the cldwasning v. Alexande©912 F.2d 878,
883 (6th Cir. 1990).

A habeas petitioner bearsettburden of demonstratingathhe has properly and fully
exhausted his available state court remedies regpect to the claims he presents for federal
habeas reviewPrather v. Rees822 F.2d 1418, 1420 n.3 (6th Cir. 1987) (citation omitted).
Moreover, if a habeas petitionetains the right under state lawrtose a claim by any available
procedure, he has not exhausted that claimUZBC. § 2254(c). Ordimdy, habeas petitions
containing unexhausted claimsatismissed without prejudice in order to permit the petitioner
the opportunity to pursuthem in state courilley v. Bel] 307 F.3d 380, 385 (6th Cir. 2002)
(citing Rose v. Lundy455 U.S. at 518, 520-22Xee also Rhines v. Webéd4 U.S. 269 (2005)
(reconfirming the continued relevanceRidseunder AEDPA).

If, however, an unexhausted claim would frecedurally barred under state law, for
instance by a statute of limitations or a state baging successive pettis, then the claim is
deemed exhausted (because no further state resgieavailable) but procedurally defaulted
(because it was not presented to a state countefoew), and may not be considered by the

federal court on habeas review excepder extraordinary circumstancédley v. Bell 307 F.3d

% In Tennessee, review by the state Supreme Court is not reéprirchaustion. Instead,
“once the Court of Criminal Appeals has deniedaanclof error, ‘the litigant shall be deemed to
have exhausted all available state remedies available for that cl&daihs v. Holland330
F.3d 398, 402 (6th Cir. 2003) (quoting Tenn. S. Ct. R. 39).
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380, 385-86 (6th Cir. 2002) (citations omittett);re Cook 215 F.3d 606, 607-08 (6th Cir.
2000). Specifically, in order to obtain consideration of a claim that is procedurally defaulted, a
petitioner must demonstrate both “cause” foe throcedural default and actual prejudice
resulting from the alleged constitutional errorsalbernatively that failure to consider the claims
will result in a “fundamental miscarriage of justicVogenstahl v. Mitchelb68 F.3d 307, 321
(6th Cir. 2012)cert. denied 133 S. Ct. 311 (2012) (citirgoleman v. Thompspb01 U.S. 722,
750 (1991)).

B. Fully Exhausted Claims

Even when a petitioner’s apgdtion for a writ of habeas gaus under 28 U.S.C. § 2254
raises claims that have beeroperly exhausted in the state dasurthis Court’'s review of the
state court’s resolution of those issues remains quite limited. First, this Court may “entertain an
application for a writ of habeas corpus in déb&a person in custody pursuant to the judgment
of a State court only on the ground that he is stamly in violation of the Constitution or laws or
treaties of the United States.” 28 U.S.C. § 23p4(hus, a claim asgarg only a violation of
state law, even if fully exhausted,nst cognizable in federal habeas corgeslley v. Harris
465 U.S. 37, 41 (1984).

Further, under § 2254(d),

An application for a writ of habeas pus on behalf of gerson in custody

pursuant to the judgment of a State coudllstot be granted ith respect to any

claim that was adjudicated on the meiitsState court proceedings unless the

adjudication of the claim—

(1) resulted in a decision that wasnérary to, or involved an unreasonable
application of, clearly established Fealelaw, as determined by the Supreme

Court of the United States; or

(2) resulted in a decision that wassed on an unreasonable determination of
the facts in light of the evidence peesed in the State court proceeding.
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Id. The United States Supreme Court has explathedoroper applicatioof the “contrary to”
clause as follows:

A state-court decision will certainly be camty to [the Supreme Court’s] clearly

established precedent if the state coapplies a rule that contradicts the

governing law set forth in our cases. . . . A state-court decision will also be

contrary to this Court’s elrly established precedentlie state court confronts a

set of facts that are materially indistingluable from a decision of this Court and

nevertheless arrives at a result difiet from [this Court’s] precedent.
Williams v. Tayloy529 U.S. 362, 405—-06 (200@)tation omitted).

With respect to the “unreasonable applmaiticlause of 8§ 2254)¢lL), the Supreme Court
has held that a federal court should amalya claim for habeas corpus relief under the
“unreasonable application” clause when “aestaurt decision unreasonably applies the law of
this Court to the facts of a prisoner’'s cas@/lliams 529 U.S. at 409. The Court defined
“unreasonable appktion” as follows:

[A] federal habeas court making the “easonable application” inquiry should

ask whether the state court’s applicatmiclearly establised federal law was

objectively unreasonable. . . .

. . . . [A]Jn unreasonableapplication of federal l& is different from an
incorrect application of federal law. . . Under § 2254(d)(1)’s “unreasonable
application” clause, then, a federal bab court may not issue the writ simply
because that court concludes in its peledent judgment that the relevant state-
court decision applied clearlystablished federal lawreneously or incorrectly.

Rather, that application mtialso be unreasonable.

Id. at 409-11 (emphasis original).

With these principles in mindhe Court will turn to the exaimation of the claims raised

in Mr. Peachman’s petition for habeas relief.
VI. DISCUSSION
The respondent generously concedes that clélmg2), (3), (5),(7), and (8) are fully

exhausted and that claims (4), (6), (9), arm@) @re not. The petitioner does not address claims
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(11) through (15) but, as discussed beldhgse claims were not fully exhausted in the
petitioner’s state proceedings.

A. Exhausted Claims — Ineffective Assistance of Counsel

In Strickland v. Washingtert66 U.S. 668 (1984), the Suprer@ourt held that, in order
to successfully claim that avger's assistance was so ireffive as to violate the Sixth
Amendment, a defendant must meet two requergsy “First, the defendd must show that
counsel’s performance was deficiertrickland 466 U.S. at 687. “Second, the defendant must
show that the deficient performance prejudiced the defeltse.”

As discussed above, however, federal habslaes may not be granted under 28 U.S.C. §
2254 unless the petitioner shows that the earlage stourt’s decision “wasontrary to” federal
law then clearly established the holdings of the United States Supreme Court, 8 2254(d)(1);
Williams v. Tayloy 529 U.S. 362, 412 (2000); that it “invotY@n unreasonable application of”
such law, 8§ 2254(d)(1); or thét“was based on an unreasonabitermination othe facts” in
light of the record before the state cow§t,2254(d)(2). Thus, when a claim of ineffective
assistance of counsel is raiseda federal habeas petition,etlguestion to be resolved ot
whether the petitioner's counsel was ineffectiRather, “[t]he pivotal question is whether the
state court’'s application of th&trickland standard was unreasonablélarrington v. Richter
131 S. Ct. 770, 785 (2011).

(2) Failure to Ensure Plea Was Knowing and Voluntary — Claims
(7) and (8)

In his petition in this Court, the petitioner argues that his trial attorney was ineffective for
failing to fully explain to the petitioner the rgence he would receive for pleading guilty to
second-degree murder and that, at the time éadpld guilty, the petitioner believed he would

serve the sentence “as a Standard Offender” avB8% release eligibility date (‘RED”), as was
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indicated on the Plea Petition. The petitioner asserts that, at thmotion to withdraw his
guilty plea, conducted on February 29, 2048, trial attorney, Edward DeWerff,
admitted under oath that he was unsure if he and Mr. Peachman ever discussed
the possibility that his sentencing on the guilty plea for Second Degree Murder
was to be served at the 100% ranged not at a 30% range. Further, Mr.
DeWerff stated that he could not rdctile exact conversation that took place
between himself and Mr. Peachman, concerning whether the plea to second
degree murder was going to be at 100%.
(ECF No. 1, at 5-6.)
The petitioner raised the same claimshis second-amended post-conviction petition
(ECF No. 35-12, at 57.) Likewise, at the post-cotieh hearing, the petitier insisted that he
was confused by the plea proceedings, beliesimghe basis of his attorney’s representations
and the plea paperwork that he was entering @m “open plea” toexond-degree murder and
that he would be sentenced1b to 25 years with a 30% RECSdePost-Conviction Hr'g Tr.,
ECF No. 35-13, at 19.) He alpointed out that hiplea petition had a checkmark by the box for
30% RED. See idat 20 (“In my plea paper | signedatas marked in the box 30 percent.”).) The
petitioner testified that he didot understand that he would haweserve 100% of his sentence
until his mother explained it to him after he haeatly entered his plea.QE No. 35-13, at 26.)
Mr. DeWerff, the trial attorng indeed testified ahe post-conviction laing that he had
very little memory of the events concerning bient's entry of the plea, six years previously,
and could only testify as to what his generalgtice was. (ECF No. 35-13, at 86 (“I do not have
a specific recollection of, really, any conversatthat | had with Mr. Peachman. It's been too
long ago for me.”).) He did not specificallecall his conversations with the petitioner

concerning whether he would have to serve 1@%is sentence; he could, however, point to

the transcript of the plea h&ay showing that the judge infoed the petitioner that he would
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have to serve 100% of the pristerm and the attorney confirchéhat he had discussed that
requirement with his clientld. at 87—88.)
The post-conviction court denied relief, finding as follows:

Exhibit 5 is the [transcript of the hearing the] plea of guilty entered on July 18,
2007. At page 13 of that exfiibthe court stated “and is an open plea, with a
range of punishment of fifteen to twerftye years as a range one plea That is
required as a violent offender, to serat one hundred percent.” Mr. DeWerff
[trial counsel] then stated: “Yes sir, IVeexplained that to Mr. Peachman.” . . .
The court finds that the petitioner knewthe time of his plea that his sentence
would be within the range of 15 to 25 years and that he would be required to serve
it at 100%. There is no evidence whatsodwerineffective assistance in relation

to the plea.

(ECF No. 35-12, at 65—66.)

In addressing this claim in the petitioner’s post-conviction apgieallennessee Court of
Criminal Appeals first articulatethe standard for proving inefftive assistance of counsel, as
established by the Supreme CourtStrickland Peachman 11 2014 WL 2567136, at *4. The
appellate court then noted thiahad already consided the issue of whether the petitioner knew
at the time he entered his plea that he would tagerve 100% of his sentence, in the context of
the petitioner’s claim on direct appeal th#& plea was not kawing and voluntary.

Indeed, on direct appeal, the petitioner haseda free-standing claim that his plea was
not knowingly and voluntarily entere@he court rejected it, as follows:

The law is well established that a guillea may be withdrawn if it was not
knowingly, voluntarily, &@d understandingly madBoykin v. Alabama395 U.S.
238, 242-44 (1969). A plea which is the prodof “ignorance, incomprehension,
coercion, terror, inducements, [or] subtieblatant threats” is not voluntaryl. at
242-43. “[T]he core requirement &oykinis ‘that no guiltyplea be accepted
without an affirmative showing thait was intelligent and voluntary.”
Blankenship v. State858 S.W.2d 897, 904 €hn. 1993) (quotindg-ontaine v.
United States 526 F.2d 514, 516 (6th Cir. 1975)). When examining the
voluntariness of a guilty plea reviewing court mustonsider the age of the
defendant, the defendant’s familiarity with the criminal justice system, the reasons
for his decision to plead guilty, and ather the defendant was given ample
opportunity to confer wittlcounsel about all options aiable to him. Further,
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before a plea may be considered knugly and voluntarily entered, the defendant
must be informed of the rights and circumstances involved and nevertheless
choose to waive or relquish those rights.

Defendant contends that his plea gufilty to second degree murder was not
knowingly entered because of his mmslerstanding of the amount of time he
would have to serve before he is eligible for parole, and that such
misunderstanding provides a “fair and jusason” for withdrawing his plea of

guilty. . . .

The trial court found thathe plea petition clearlyshowed an open plea—100
RED 15-25 years,” and that the errondpuhecked box classifying Defendant
as a “mitigated—30%" felony offender diddt amount to a showing to the court
that Defendant misunderstood the diretdatements” made to him by the trial
court during the guilty plea submission hearing. . . .

At the guilty plea submission hearing, thalticourt informed Defendant that he
was entering an open plea to the leseeluded offense of second degree murder
with a range of punishment difteen to twenty-five yea, and that as a violent
offender, Defendant was required to ®pne hundred percent of his sentence.
Trial counsel stated at éhhearing that he had explained the length of time
Defendant must serve his sentence, Retendant agreed that he understood the
terms of his plea. Defendatgstified at the guilty pleaubmission hearing that he

was guilty of second degree murder, and he believed it was in his best interest to
enter a plea of guilty.

Based on our review, we conclude that thal court did not abuse its discretion

in denying Defendant's motion to withdrdws plea of guilty. Defendant is not
entitled to relief on this issue.

Peachman,12010 WL 27880, at *5-6. In other wordsethourt had already determined as a
factual matter that the petitioner knew at the timeentered his plea that he would have to serve
100% of the sentence and that the metér's plea was knowing and voluntary.

In the context of the post-conviction &b, the court indicated that, because it had
previously addressed the uokariness claim, ivould not revisit it on the merit®eachman |I
2014 WL 2567136, at *4 (citing Tenn. Code Ann4@-30-106(h) for the principle that “[a]
ground for relief is previously determined if a court of competensdgigiion has ruled on the

merits after a full and fair hearing”). Idenying relief on the petitner's post-conviction
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ineffectiveness claim, the court implicitly tdéemined that, because the plea was knowing and
voluntary, counsel was not ineffective for fadi to ensure that ¢hplea was knowing and
voluntary and the petitioner could trestablish prejudice arisingoim any alleged deficiency in
his attorney’s conduct.

The question before this Court is whetlithe Tennessee courtdecision in either
Peachman br Peachman IFwas contraryto” clearly established teral law as pronounced by
the United States Supreme Court, or “involvediareasonable application of” such law, or “was
based on an unreasonable determination of the fexcligiht of the record before the state court.
28 U.S.C. 8§ 2254(d)(1) and (2The petitioner has not showthat the appellate court’s
articulation of the law was incorreitt either appellatéecision. More criticlly, the record fully
supports the state courfgactual determinations.

As the state courts found, the actual plea petition states that the offense to which the
petitioner was pleading guilty was the “reduced mséfe of 2 [degree] murder” and that it was an
“open plea — 100% R.E.D., 15-25 years T.D.O(ECF No. 35-1, at 15.) Under “Type Felony
Offender,” the box for “Mitigated — 30%” was etked, but the plea hdéag transcript also
reflects, as indicated above, that the trial cand the petitioner’s attorney had explained to the
petitioner that the sentence would be see#l00%. (Plea Hr'g Tr., ECF No. 35-5, at 13-14.)
In the trial court’s written order denying the piether’'s motion to withdraw the guilty plea, the
trial court recognized that “someone” hadbaeously checked the “Mitigated — 30%” box on the
plea petition but held that, in light of the othevidence in the record, “[tlhis check mark does
not amount to a showing to the court that thiegant misunderstood the direct statements to
him and the handwritten 100 RED.” (ECF No. 3%1123.) That finding is fully supported by the

record. In particular, the factdhthe petitioner’'s twavritten motions to withdraw his plea did
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not actually raise the Wwntariness issue supports a conausthat the petitiner did not even
become aware of the erroneougdkmark until sometime after fiéed his motions to withdraw
the plea and before the hearing on those motions.

In sum, despite the erroneously checkea on the plea petdn, the Tennessee courts
were not unreasonable in concloglithat the petitioner understoad the time he entered his
guilty plea that he would have to serve his sezgeaat 100% and that he would not be eligible for
parole after service of only 3Q%onsequently, the courts’ datgnations that the petitioner
entered the plea knowingly and luntarily, that counsel was nanheffective, and that the
petitioner was not prejudiced byyaalleged deficiency were nanreasonable. Ehpetitioner is
not entitled to relief on the basis of these claims.

(2) Failure to Provide Discovery — Claims (1), (2) and (3)

In this Court, the petitioner asserts thatdtiorney (1) refused to let the petitioner hear
the wire-tap tapes as the petitioner reques(eyl;failed to providethe petitioner with any
discovery information about the state’s purpdrtwitness against him, D’Angelo Marquez
Jenkins; and (3) failed to provide a complete copthe state’s discovery or the “opportunity to
sit down with Counsel outside ¢fie Courtroom environmentna go over or discuss the case
and the evidence against him” (ECF No. 1, at 4).

In his post-conviction proceedings, the petiBr argued generally thiial counsel failed
to provide him with “a full and complete copy okdovery” or to let him hear the tapes from the
wire-tap worn by his cellmate, Jenkins, priorthe petitioner’s entang his plea. (ECF No. 35-
12, at 56; ECF No. 35-13, at 11, 14-15.) At tiearing, he conceded that he saw his co-
defendants’ and detectives’ statements. He athmitted that he had met or spoken with his

attorney many times prior to entering his pl&uring cross-examinan, he was unable to
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articulate how the outcome of the proceedings was changed or how he was prejudiced by not
getting additional discovery or hearing tw&e-tap recording. (EF No. 35-13, at 50-56, 65.)

Trial counsel testified that higeneral practice would have betenprovide all of the available
“paper” discovery to his client but not the vider audio recordings, because the jail did not
permit inmates to possess these items.

The trial court denied relief, finding that the petitioner had “seen most if not all of the
discovery and that Mr. DeWerff discussed ttese with him” and, consequently, that the
petitioner could not show eithéhat DeWerff's conduct fell bew that required of defense
counsel or that the petitioner svgrejudiced as a rdswf any failing onthe attorney’s part.
(ECF No. 35-12, at 66.) The appellate court affidhon the basis that “[t]he petitioner could not
point to any specific item that wanot provided to him and thatould have alter his decision
to plead guilty."Peachman 112014 WL 2567136, at *5.

Again, the Tennessee court correctly articulated the relevant legal standard. The
guestions facing this Courtre whether the Tennesseeud’'s decision “involved an
unreasonable application of” such law and whethe decision “was ls@d on an unreasonable
determination of the facts” itight of the record before th&tate court. 28 U.S.C. § 2254(d)(1)
and (2). The petitioner has not pointed to angewe in the record oxleoked or misstated by
the appellate courts, and the fact that the petdi's trial attorney codlnot precisely remember
his conversations with his cliesix years after thegccurred does not negate the evidence in the
record supporting the state courtenclusion that the petitioner was provided all of the available
paper discovery and that the outcome of the easadd not have been altered if he had been
provided additional items. This Court deferstte state courts’ factual findings, since no

significant countervaihg evidence requires the conclusiomttithe trial court’s findings were
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unreasonableAccord Miller-El v. Cockrell 537 U.S. 322, 339 (2003)¥éeference [to the trial
court’'s factual findings] is necessary becaaseeviewing court, which analyzes only the
transcripts . . . , is not as well poened as the trial court is to make credibility determinations.”).
The petitioner is not entitled to relief oretbasis of claims (1), (2), or (3).

(3) Dissatisfaction with Trial Counsel — Claim (5)

In his petition in this Court, the petitionergaes that he “was never satisfied with the
representation given by Counsel,” that he hdegé@®on more than one occasion that his counsel
be relieved and that substitute counsel be apmhiated even went so far as to file a motion to
withdraw his plea based on higahey’s failure to fully discuss or explain the evidence against
him prior to entry of the plea.

The trial court construed this as a claim that the trial court erred in failing to grant the
petitioner's motion for appointmerdf new counsel. The court mat that counsel had filed a
motion to withdraw in May 2007, stating that thefendant had asked him to withdraw because
he was “not even trying to work no good deasitl it was “crazy” thahis co-defendants were
getting prison terms of eight to twelve yeamsjch less time than was being offered to him.
(ECF No. 35-12, at 66.) The court held a heaon the motion and denied it. In reviewing the
petitioner’'s post-conviction motiothe court held that the petitier had not provided any valid
reason at the post-conviction hiearfor why the court should have ordered defense counsel to
withdraw. The appellate court affied, finding that “[tlhe petitiner's claim that he and trial
counsel ‘were at odds’ would not,avif true, avail th petitioner of post-conviction relief. The
petitioner does not point tong action or inaction by trial counsel that qualifies as deficient

performance.”
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Insofar as the petitioner argues that he laisdtrial attorney did not see eye-to-eye and
that his motion for new counsel should have bgmmted, the petitioner fails to state a claim of
constitutional dimension, for which relief could beanted by this Court. Even construed as a
claim of ineffective assistae of counsel, the claim does not warrant relief, because the
petitioner fails to articulate any specific actios httorney should havesen failed to take, other
than those already addressed herein. Again, theopeti has failed to show that the state court’s
adjudication of this claim involean unreasonable application&ificklandor was based upon
an unreasonable determinationtbé facts in light of the evidence before the state court. The
petitioner is not entitled to retf on the basis of this claim.

B. DefaultedClaims

Some of the remaining claims were raisedhe petitioner’s iitial or amended post-
conviction petition and even acdkdhsed at the post-convictioedring, but none of them were
fully and fairly presented to the highest avaialtate court, that isn the petitioner’'s post-
conviction appeal, in satisfian of § 2254(b)’s exhausth requirement. The improperly
exhausted claims are now barred from predem in a state posenviction petition by
Tennessee’s one-petition rule, Tenn. Code And080-102(c) (“This pa contemplates the
filing of only one (1) petition for post-convict relief. In no event may more than one (1)
petition for post-conviction relidbe filed attacking aingle judgment.”), ad by the state’s one-
year statute of limitations, Tenn. Code Ann. 8300102(a). The petitiondras not presented any
basis for overcoming these restrictions on his abititfurther exhaust the claims in state court.
The claim are therefore procedurally defaulted.

As set forth above, to obtain considesatiof a defaulted claim, a petitioner must

demonstrate both “cause” for the procedurdiadié and actual prejudice resulting from the
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alleged constitutional errors, or alternatively thaufa to consider the alms would result in a
“fundamental miscarriage of justicecColeman v. Thompsps01 U.S. 722, 750 (1991)). In this
case, the petitioner does not acknowledge that aisislare defaulted or assert cause to excuse
the default. The claims are therefore barred fremew in this Court and subject to dismissal on
that basisColeman 501 U.S. at 749.

VI.  CONCLUSION

For the reasons set forth herein, KehnBeachman’s petition under 8 2254 will be
denied and this mattersihissed with prejudice.

Federal Rule of Appellate Procedure 22 provities an appeal of the denial of a habeas
petition may not proceed unless a certificatepgealability (COA) is issued under 28 U.S.C. §
2253. Rule 11 of the Rules Governing 8§ 2254 Caspsres that a distriatourt issue or deny a
COA when it enters a final order. A COA may issonly if the applicant has made a substantial
showing of the denial of a camtstional right.” 28 U.S.C. 8§ 2258](2). “A pettioner satisfies
this standard by demonstrating that jurists @dson could disagree witihe district court’s
resolution of his constitutional claims or thatists could conclude the issues presented are
adequate to deserve encouragement to proceed funthider-El v. Cockrell 537 U.S. 322, 327
(2003). The district court must either issu€@A indicating which issues satisfy the required
showing or provide reasons whyctua certificate should not issi#8 U.S.C. § 2253(c)(3); Fed.
R. App. P. 22(b).

The Court finds that the pgtiner has not made a substansiaowing of the denial of a
constitutional right with respédo his claims and that theyo not merit further review. The
Court will deny a COA.

An appropriate order is filed herewith.
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