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INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

HERMAN MAJORS, )
)
M ovant, )
)
V. ) Case No. 3:15-cv-0799
) JudgeAleta A. Trauger
UNITED STATESOF AMERICA, )
)
Respondent. )
MEMORANDUM

MovantHerman Majors a prisoner in federal custodyiings this action pursuant to 28
U.S.C. 8§ 2255 to set aside, vacate and correct an allegedly illegal sentendadgntent
imposed by the Honorable Senior Judge John T. Nixon of this.ceatUnited Sates v.
Patterson et al., No. 3:09r-00047 (M.D. Tenn. June 2 2011) (JudgmentDoc. No. 300.
(References to the criminal case record will hereafter be designated asDodrMo. ") For
the reasons set forth herein, the court finds that an evidentiary hearingeguicedandthat the
movant is not entitled to relief.

l. PROCEDURAL BACKGROUND

In February 2009, Majors and others were charged in an Indictment filed in this court
with conspiring topossess with intent to distribute five or more kilogramesozfine, a Schedule
Il controlled substance, in violation of 21 U.S8841(a)(1)(Crim. Doc. No. 9.) A Superseding
Indictmentwasissued in September 2011, adding four additional counts against other defendants
but not changing the substance of the charge against Majors. (Crim. Doc. No. 192.)

Majors was represented hAppointed counsel, Jord@h Mathies throughout the pretrial
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and trial proceedings and on appe@he twoweek jury trial on Count One of the Superseding
Indictment proceeded against Meg and one of his econspirators in February 2012udge
Nixon presided at the trial.

Thejury returned a guilty verdict, arttie court later sentencédiajors to 360 months of
incarceration—the bottom of the Sentencing Guidelines rarfide conviction ad sentencavere
affirmed on direct reviewUnited Sates v. Patterson, 587 F. App’x 878 (6th Cir. 2014), cert.
denied, Majorsv. United States, 135 S. Ct. 1273 (March 30, 2015

Majors filed his original Motion to Vacate in this court on July 20, 2015. (Doc. No. 1.)
The matter was originally assigned to Judge Nixon, who appointed counsel. Appointselc
filed an Amended Motion to Vacate on January 8, 2016. Thereafter, Judge Nixon recused
himself, and the matter was reassigned to the undersigned.

. FACTUAL BACKGROUND

The Sixth Circuit summarized the procedural history and the evidence teesertrial,
in relevant part, as follows:

Between 2004 and 2006, defendants [AdrRaafterson and Majors participated in

a drug trafficking conspiracy involvinthe possession and distribution of more

than 150 kilograms of cocaine. Patterson purchased cocaine from dealers in Los

Angeles, and arranged for it to be transported to Tennessee. Majors and other

individuals traveled to and from Los Angeles with cash dngys hidden in
vehicles.

The conspiracy came to light over a period of years. In late 2004, while driving to
Los Angeles, Majors and Cleo Patterson (a relative of Adrian Pattsyseare

stopped for a traffic violation, and a search revealed 26 kilograms of cocaine in a
hidden compartment of the vehicle. Both men were arrested. [The Oklahoma
Indictment against Majors was dismissed without prejudice, but Cleo Patterson

! The court takes judicial notice that Jordon Mathies died on April 22, 2856.
https://law.vanderbilt.edu/alumni/claestes/1989.php (last visited Dec. 14, 2016);
http://obits.dignitymemorial.com/dignignemorial/obituary.aspx?n=Jordon-
Mathies&lc=4868&pid=179982813&mid=69295@kst visited Dec. 14, 2016).




was tried, convicted, and sentenced to 360 months.] In 2006, agents of the Drug
Enforcanent Administration in Los Angeles and Nashville began collaborating on
an investigation of a mutkilogram cocaine transaction that was to take place in
Tennessee. The Los Angeles agents had learned from a wiretap that a cocaine
supplier would be traveig from Los Angeles to meet a buyer in Clarksville,
Tennessee. The Nashville agents identified Adrian Patterson as buykerth@/it
participation of officers from the Clarksville Police Department, the agents
established surveillance of the expected meediteg which was located at 2211

Ladd Drive.

Soon thereafter, Tim Anderson of the Clarksville Police Department sought and
obtained a warrant to search for evidence of drug trafficking at Ladd Drive. The
warrant was executed the same day, and Adrian Battevas among those
present during the search. Officers seized over $300,000 in cash, along with
approximately one kilogram of cocaine. Also seized was a Fet80-that had

been used to transport Herman Majors and Cleo Patterson from Los Angeles to
Tennesee in 2004.

Two months later, agents executed a search warrant in Clarksville at Pasterson
alleged residence, 1869 West Court. Patterson was the only person in the home
when the warrant was executed. Among the items seized was a Ford Expedition
used to transport drug proceeds.

In 2009, the federal government charged Patterson and Majors with conspiracy.
The government subsequently filed a fo@unt superseding indictment that
included the conspiracy count (Count 1), along with four additional charges
against Patterson for other crimes (Court%)2 To avoid prejudice at trial, the
district court severed Count 1 from Counts 2-5.

In their proposed instructions to the jury, both Majors and Patterson asked the
court to incorporate a statement thatlefendant “mere presence” could not
support a finding of guilt on the conspiracy charge. The district court denied the
request, but ultimately instructed the jury that “proof that a Defendant simply
knew about a conspiracy, or was present at timesis not enough, even if he
approved of what was happening or did not object to it.”

Patterson, 587 F. App’x at 880-81.
1. THE MOTION AND AMENDED MOTION

In his originalpro se motion (Doc. No. 1), Majors asserts seven grounds for relief, which
the court construes as follows:

Ground 1 The government violated Rules 3 and 4(a) of the Federal Rules of Criminal



Procedure by failing to present an affidavit of complaint to the federatl guaynor a magistrate
judge, and it was stipulated by the Assistant &éhitates Attorney that Majors was pogsent
at the “crime scene,” 2211 Ladd Drive in Clarksville, Tennessee, when law enfotagfioens
executed a search warrant at that address

Ground 2 The DEA Case Agent failed to tell the grand jury that th@22Blitsubish
Montero owned by Majors did not haséiddencompartmenbuilt into it.

Ground 3 Majors was never found to be present at 1869 West Court in Clarksville,
Tennessee, the other “crime scene” identified in this case.

Ground 4 Government witass and ca@onspirator Cleo Patterson lied on the stand
during trial and to law enforcement officers regarding the ownership of the vdiacand
Majors were driving when they were stopped in Oklahoma for speeding ina2@Défficers
discovered 26 kilogims of cocaine in hiddencompartment

Ground 5:The Assistant United States Attorney committed prosecutorial misconduct by
bringing into evidence the previously dismissed Oklahoma Indictagainhst Majors

Ground 6 Majors’ sentence isndulyharsh ad excessive.

Ground 7 The United States lacked probable cause to charge and arrest Majors for
conspiracy to distribute five kilograms or more of cocaine.

The Amended Motion filed by counsel expressly adopts and incorporates the seven
grounds for reliefset forth in thepro se Motion. The Amended Motion alsassertsfourteen
additional grounds for relief, all premised upon the ineffective assistance of lcautrsa and
on appeal, as follows:

Ground 8:Trial counsel failed to understand that a deferidaay be convicted at trial

federal court based upon uncorroborated testimony of an alleged accomaplec&€onsequence



of which he provided Majors withfaulty advice concerning his options for resolving this case
and offered no viable defense atltria

Ground9: Counsel failed to maintain reasonable contact wigtclient therebydenying
Majors adequate legal consultation regarding his case during both the tribéapbeal

Ground10: Counsel failed to request a legally sufficient jury instomcregardingthe
defense of “mere presence.”

Ground 11: Counsel failed to request a jury instruction describing the Defense.Theory

Ground 12: Counsel failed to present a coherent closing argument.

Ground13: Counsel failed to present factually supportable objectiansg sentencing
proceedings regarding the calculation of the quantity of cocaine attributabMajors
consequentlyMajors’ sentence was based on the quantity of 150 kilogoamsore of cocaine
instead of on “at least 50 but less than X@grams,” or “at least 15 but less than 50
kilograms.”

Ground 14: Counsel failed to present a legally cognizable argument for atimitigde
reduction in sentencing.

Ground 15: ©unseldid not fully understand the Sentencing Guidelines applec#o a
mitigating role reduction under U.S.S.G. § 3B1.2, as a result of which he erronamustg for
a role reduction based on the absence of factors applicable to an aggravaterdhasleement
under U.S.S.G. § 3B1.1.

Ground 16: Counsel failed to support with citations to the evidentiary record his
objections to the allegations in the PSR that Majors had recruited Cleos®ateand had
multiple vehicles titled in his name.

Ground 17: Counsel was ineffective at sentencing insofar asilee to rguest that



Majors’ sentence be reduced byr®nths for the period of time he was in pretrial detention in
Oklahoma andailed to request that Majors’ 3@ar sentencee servedconcurrently withan
existing 10year sentence

Ground 18: Counsel was ineffective in his handling of a Motion to Disbaised on an
alleged violation of the double jeopardy clause of the Fifth Amendment tbrthed States
Constitution

Ground 19: Counsel was ineffective in his handling of the Motion to Suppress Evidence
under the Fourth, Fifth, Sixth, and Fourteenth Amendments.

Ground 20: Counsel filedn inadequatappellatebrief, failed to file a corrected brief
when directedo do so by the Sixth Circuit, aailed to attend oral argument.

Ground 21: Counsel abandoned Majors after the issuance of theCaigtiit opinion
affirming the judgment and conviction by failing to file a PetitiontfeWrit of Certiorari in the
United States Supreme Court.

IV. STANDARD OF REVIEW

To be entitled to relief, a prisoner who movewagate his sentence under 8§ 2255 must
show that the sentence was imposed in violation of the Constitution or laws of the Uaies] S
that the court was without jurisdiction to impose such sentence, that the sentemceexcess
of the maximum authared by law, or that the sentence is otherwise subject to collateral attack.
28 U.S.C. § 2255. To prevail on a 8 2255 motion, a movant “must demonstrate the existence of
an error of constitutional magnitude which had a substantial and injurious effafiience on
the guilty plea or the jury’s verdictumphress v. United Sates, 398 F.3d 855, 858 (6th Cir.
2005) (quotingGriffin v. United States, 330 F.3d 733, 736 (6th Cir. 2003)). Noonstitutional

errors are generally outside the scope of § 2256frélnited States v. Cofield, 233 F.3d 405,



407 (6th Cir. 2000). A movant can prevail on a § 2255 motion allegingoostitutional error
only by establishing a “fundamental defect which inherently results in plemrmiscarriage of
justice, or an erroso egregious that it amounts to a violation of due proc¥gatson v. United
Sates, 165 F.3d 486, 488 (6th Cir. 1999) (quotidgited Sates v. Ferguson, 918 F.2d 627, 630
(6th Cir. 1990) (internal quotation marks and additional citation omitted)).

A 8 2255 motion is not a substitute for a direct appeal. Consequentéyganeral rule,
any claims not raised on direct appeal are procedurally defaulted and mhg naised on
collateral review unless the movant shows “(1) ‘cause’ excusing [the] proceefaalt, and (2)
‘actual prejudice’ resulting from the errordJhited Sates v. Frady, 456 U.S. 152, 168 (1982)
(citations omitted), or demonstrates that he is “actually innocBoudley v. United Sates, 523
U.S. 614, 622 (1998) (citations omitted.claim of ineffective assistance of counsel is not
subject to the procedurdkfault rule.Massaro v. United Sates, 538 U.S. 500, 504 (2003). An
ineffectiveassistance claim may be raised in a collateral proceeding under 8 2255 reg#rdles
whether the movant could have raised the claim on direct apgeal.
V. DISCUSSION

A. Whether aHearing Is Required

A prisoner who files a motion under 8§ 2255 challenging a federal conviction is generally
entitled to “a prompt hearigigat which the district couris to “determine the issues and make
findings of fact and conclusions of law with respect thereto.” 28 U.S.C. § 2255. The hearing is
mandatory,‘unless ‘the motion and the files and records of the case conclusively show that the
prisoner is entitled to neelief.” Fontaine v. United Sates, 411 U.S. 213, 215 (1973) (quoting
28 U.S.C. 8§ 2255(b)):If the record includes a factual dispute, the district court must hold a

hearing to determine the truth of thedvant’s] claims.”Ross v. United States, 339 F.3d483,



490 (6th Cir. 2003jquotation marks and citation omitted). HoweveaQ hearing is required if
the petitioner’'s allegations cannot be accepted as true because they arectemtiadthe
record, inherently incredible, or conclusions rather thaersients of fact.’'Valentine v. United
Sates, 488 F.3d 325, 333 (6th Cir. 2007) (quotidagedondo v. United Sates, 178 F.3d 778, 782
(6th Cir. 1999)).

Upon consideration of the originahd amendechotions, the government’s response and
the underlying record, the court finds that there are no evidentiary isshegésolved and that
the record “conclusively show([s] that thaganer is entitled to no relief28 U.S.C.8 2255(b).

A hearingis therefore notequired.

B. I ssues Raised in Original Motion

As set forth aboveglaims not raised on direct appeal are procedurally defaulted and
unreviewable in the context ofe&a2255 proceedingnless the movamstablishes “cause” for the
defaultand ‘actual prejudiceéresuting from the errorsUnited States v. Frady, 456 U.S.at 168,
or demonstrateactual innocencdBousley, 523 U.Sat622 (1998) (citations omittedMoreover,
grounds that actually were raised on direct appeal may not be relitigated ihateralo
proceedingJonesv. United States, 178 F.3d 790,796 (6th Cir. 1999).

Eachof the seven grounds for relief raised in fite se motion eitheractually wasor
could have been raised on direct appejors has not established cause and prejudice resulting
from the default or demonstrated actualocencelo overcome the procedural default of those
issues not raised on direct appeal, and he has not provided any basis for ret¢mmsafdiaose
issues that were thoroughly litigatedajors is not entitled to relief on the basis of Grounds 1

through 7.



C. Claims Raised by Counsd

The grounds for relief raised in the Amended Motion filed by counsel on behalf of
Majors are premised on the ineffective assistance of counigelbe entitled to relief under 8
2255 based on a claim of ineffective atmnce of counsel, the movant must establish “that
counsel's performance was deficient” and “that the deficient performance peguthe
defense.”Srickland v. Washington, 466 U.S. 668, 687 (1984). In judging an attorney’s conduct,
the court must consad all of the circumstances and facts of the particular casat 690, and
“indulge a strong presumption that counsel’s conduct falls within the wide ramgasufnable
professional assistanceltl. at 689. Prejudice requires a showing that there iseé&sonable
probability that, but for counsel’s unprofessional errors, the result of the proceeuliid) vave
been different.”ld. at 694. “A reasonable probability is a probability sufficient to undermine
confidence in the outcomeld. A defendant hase burden of making both showinggherwise,
“it cannot be said that the conviction or death sentence resulted from a breakdown in the
adversary process that renders the result unrelidbleat 687.

1 Ground 8

Majors argues that his criminalefenseattorney’s performance was constitutionally
deficient insofar as héailed to understand that a defendaan be convicted based ate
uncorroborated testimony of an alleged accomplice. As a result of this errorsMegues, the
attorneyprovided Maprs with faulty advice concerning his options for resolving this case and
offered no viable defense at trial.

This claim is premised upon Majors’ attorfeyargumentin his appellate brief to the
Sixth Circuit Court of Appeals, that Majors’ sentence and conviction were supported by

insufficient evidence becausé statements of the government’'s cooperating witnesses were not



10

corroborated by independent evidence thereby rendering the statememisr@per basis for
proof beyond a reasonable datBrief of Appellant at 34,United Sates v. Majors, No. 12-
5726 (6th Cir. Aug. 2, 2013), Doc. No. 58ajors assers nowthat his attorney misstated the
“corroboration rule,” which actuallprovidesthat “no one may be convicted afcrime based
solely on his uncorroborated confessiodriited Sates v. Brown, 617 F.3d 857, 86(6th Cir.
2010).Majors does not argue that he was prejudiced by his counsel’s mdkigalls erroneous
argumenton appealRather, he appears to arghat he was prejudiced by his counsel’s lack of
understanding of the legal issues affecting his case, as demonstrated lshggbion ofin
argument thatMajors contends, was clearly not supported by the law.

The court does not find that the argument was legally unsupported or s laccknerit
that it showsthat counsel misunderstood the nature of the case adamsdient Rather,the
focus of the argument was that the evidence was insufficient to support the \oerciatsehe
testimony of Cleo Patterson and other-comspirabrs, all seHinterested informants, was
inherently untrustworthy and not corroborated by other evid@iee gist of his argument was
that the government had not carried its burden of proving the defendant’s guilt beyond a
reasonable doubt. The jury refjed that argument and the Sixth Circuit affirmed, finding that the
conviction was supported by sufficient evident&@hat does not mean that counsel's strategy
was constitutionally ineffective.

Moreover, even assuming that the argument was unsupporgethatier of lawMajors

has not showithat he was actually prejudiced by any purported error by counsel. Maja's doe

2 The Sixth Circuit, indeed, rejected Majors’ corroboration argument on direct appeal
See United Sates v. Patterson, 587 F. App’x 878, 892 (6th Cir. 2014) (“Majors’ argurhés
misplaced because the ‘corroboration rule’ to which he refers stands only for the popbait
a defendant may not be convicted of a crime based solely on his uncorroboratedaroritess
does not require corroboration of others’ testimony.ir(giBrown, 617 F.3d at 860)). The court,
however, treated the argument as asserting that the evidence was insufficsepport the
verdict.Seeid. (“Ample evidence supports Majors’ conviction.”).
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not assert, for instance, that he would have been more likely to consider a pleadfKkreotwn
thatthe uncorroboratetestimony argumerwould be fruitlesor that, if counsel had argued the
issue differently or offered additional legal support, the outcome of the appeal vaveldéen
different

Majors has not shown that he was prejudiced by his attorney’s errore anddt entitled
to relief on the basis of this claim.

2. Ground 9

Majors argues that his trial attorney “failed to maintain reasonable contactMwith
Majors, therebydenyingMr. Majors adequate legal consultation regarding his case during both
the trial andappellaeé process.” (Doc. No. 18, at 4.) Majors asserts, in wholly conclusory fashion,
that his attorney’s failure to communicate with him denied him “the benefit of legeleads
could trust as being accurate or in his best interests” and that the meetings heedwitha
counsel “were of such poor quality that Mr. Majors did not fully understand the govdtame
evidence against him and could not make a knowing decision as to how to resolvetdns mat
(1d.)

The criminal docket is replete with letters frdviajors to the docket clerk requesting
information about his case and complaining about his inability to communicate wittohie g
Attached to Majors’ reply brief are copies addzens oflettersdating from April 2011 through
September 2015 from Majots his trial attorney, to the clerks of this court and the Sixth Circuit
Court of Appeals, and to the Tennessee Board of Professional Responslbititymplaining
about the attorney’s lack of responsiveness to his client’s requests for indoriaadassistance.
(See Doc. No. 40-1.)

While an attorney’s failure to communicate a plea offer has been held to constitute
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ineffective assistanc&uerrero v. United Sates, 383 F.3d 409, 416 (6th Cir. 2004), this court is
unaware of any case holding that atomiey’s general unresponsiveness constitpeesse
ineffective assistance of counsel. Majarever wrote to thdrial judge or filed a motion
requesting that a different attorney be appointed to representHanhas not presented any
evidence suggestinfat counsel failed to keep him informed of significant developments in the
case or that he would have pleaded guilty if he had known about some particular faceasé his
that was not communicated to him. In sumere\vassuming that counsel was defitian his
communications with Majors, Majors has not established prejudes not entitled to relief on
the basis of this claim.
3. Ground 10

Majors argues that his counsel was ineffectdezause héailed to request dlegally
sufficient’ jury instruction regardinghe defense of “mere presencéJoc. No. 18, at 45.) He
argues that the instruction the attormeguested so misstated the law that the court had no
choice but to reject,itausing him prejudice.

Counsel requested the following jungtruction addressing “mere presence”:

The mere presence of the defendant [ ] at the scene of commission of a crime is

not [sic] standing alone sufficient evidence for direct or circumstantial proof of

guilt or involvementof the defendant [ ] in the commission of the crime. Such

evidence cannot supportiading of criminal guilt.
(Crim. Doc. No. 258, at 2 (citingnited Sates v. Spiva, No. 95553Q 1996 U.S. App. LEXIS
24014 (6th Cir. April 4, 1996).)

The Sixth Circuit addressed on appeal Majorsineléhat the trial court had abused its
discretion in denying his request for this instruction. The Sixth Circuit rejéleéeclaim, finding

that (1)the proposed instruction was not a substantially correct statement of th&)lgwrt{ons

of it were coered by other instructions; and (3) the failure to give the instruction did not impair
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Majors’ theory of the casélnited Satesv. Patterson, 587 F. App’x 878, 888 (6th Cir. 2014s

the Sixth Circuit stated, whilerfere presence alone is not enough to prove a deféadpnit, . .

. presence is a material and probative factor which the jury may consider in re#shing
decision.”ld. (quotingUnited States v. Christian, 786 F.2d 203, 211 (6th Cir. 1986)). In other
words, Majors is correct that the proposed instruction was legally erroneous bestat
incomplete.Counsel’'s conduct was arguahiywreasonablensofar as he failed to provide a
complete and legal cogent instruction on “mere presence.”

Majors has not showrhowever,that he was prejudicetthereby, becausesahe Sixth
Circuit noted, the instructiongiven by JudgeNixon substantially incorporatedarrect”mere
presenceinstruction:

But proof that a Defendant simply knew about a conspiracy, was present at

times or associated with memiseof the group,s not enough [to prove the

Defendant joined the conspiracy], even if he approved of what was happening or

did not object to it. Similarly, just because a Defendant may have done something

that happened to help a conspiracy does not nedggsake him a conspirator.

These are all things that you may consider in deciding whether the Government

has proved that the Defendants joined a conspiracy. But without more, they are

not enough.

(Crim. Doc. No. 339, Trial Tr. Vol. XI, at 2@mphasis @ded)) Under this instruction, Majors
was able to argue that he had only innocent and coincidental associations with otbersrefm
the conspiracy.

Majors is not entitled to relief on the basis of this claim.

4, Ground 11

Majors also argues thais trial attorneywas constitutionally deficient becausefhged

to request a jury instruction describing the Defefkeory particularly in light of the court’s

rejection ofhis proposed “mere presence” instructidie suggests that the defense theveg

that he could not be a knowing or willful participant in the conspiracy if he lackedledge
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that he was transporting contrabalinsiststhat this theoryas not adequately spelled out for

the jury. (Doc. No. 18, at 7.) He relies on the underlying record as a whole in support of his
claim that counsel never requested such an instruction, and he assertatees afrfaw that &
defendant is entitled to anstruction regarding his theory of the case whenever the theory has
some support in the facédthe law” (Doc. No. 18, at 6 (citingJnited Sates v. Duncan, 850

F.2d 1104, 1117 (6th Cir. 198&verruled on other grounds by Schad v. Arizona, 501 U.S. 624
(1991).)

The Sixth Circuit has held that a trial court errs in rejecting a proposedhgiryction
where the denial “usurg] the function of the jury by depriving [the defendant] of his
opportunity to present his theory of the defendauhcan, 850 F.2d at 1117. As tHauncan
court stated;when a theory of defense finds some support inethdence and in the law, a
defendant is entitled to some mention of that theory in the instructitoths(fjuoting United
Sates v. Garner, 529 F.2d 962, 971 (6th Cit976). Both Duncan andGarner, however, ere
rendered in the context of a direct appeal in which the appellant argued that theuntidiad
erred in rejecting a specifically requested instructibnal counsel here did not specifically
request a “theory of the case” instruction, and this court is not aware of &yigigupporting
the proposition that failure to requestch annstruction amounts tper se ineffective assistance.
Moreover, the instruction the court did give on presence and participation in a conspicey
in full above, is entirely consistent with Majors’ theafythe defenseas the Sixth Circuit held
And defense counsel was abletand did—argue in closing that Majors was not a knowing
participant in the drug conspiracy. The jury obviously rejected that argument.

Majors has not established that counsel'sdoah was constitutionally ineffective or that

he was prejudiced by the purported error.



15

5. Ground 12

Majors argues that his trial attornieyled to present a coherent closing argunagtthat
an “effective” attorney would have focused his closing argument “on evidempg®rsing the
mere presence defense.” (Doc. No. 18, at 7.) He also characterizes the at@amuayient as
consistent with his “mistaken belief that the uncorroborated testimony of an awxnspl
insufficient evidence for conviction.d.)

This argument is closely related to those set forth in Grounds 10 and 11, and drfails f
largely the same reasons. Counsel, in fact, argued cogemiysingthatthe testimony ofCleo
Pattersorand other government witnesses was inherentlglisableand thatthe jury should
view these witnesses’ sedbwving statements with skepticistde also pointed out that his client
was nd implicated by any of the witaps, that he was not found at either of the progethat
were the target of search warrargadthat he was never under surveillan®mjors’ insistence
that counsel did not adequately emphasize the “mere presence” defense amupigtsosa
disagreement over trial strategy, which is not groundsafolaim ofineffective assistancef
counsel.See Strickland, 466 U.S. at 68%“Because of the difficulties inherent in making the
evaluation[of counsel’'s conduct], a court must indulge a strong presumption that ceunsel
conduct falls within the wide range of reasonable professional assistarias; tha defendant
must overcome the presumption that, under the circumstances, the challenged agttidmemi
considered sound trial strategy.” (Quotation marks and citation omitted)).

Majors has not established that counsel’s strategy was unreasonable be tivas
prejudiced by théailure to adopt a different strategy.

6. Ground 13

Majors contends that his attornieyled to presentfactually supportable objections in the
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sentencing proceedings regarding the calculation of the quanftitocaine attributable to
Majors” as a result of which, Majors’ sentence was based on the quantity of 150 kilagrams
more of cocaine instead of on “at least 50 but less tharkildgframs,” or “at least 15 but less
than 50 kilograms.” (Doc. No. 18, at 8.)

The gist of Majors’ argument is that his attorney should have provided reasonable
arguments in support of his claim that he should not be sentenced based on a drug quantity of at
least 150 kilograms. He argues that he was prejudiced by this faboaseif his attorney had
explained to the judge why he should be credited with less, his Base Offense baltehave
been either 36 (for 50 to 150 kilograms) or 34 (for 15 to 50 kilograms), and the resulting
Sentencingsuidelines range would have been either 324 to 400 months or 262 to 327 months of
imprisonment, instead of the 360 months to life yielded by a Base Offenseof 881

Majors posits two alternative arguments that his attorney could have madgsTie
that he should havarguedthat Majors’ involvement in the conspiracy ended when he was
arrested in Oklahoma in December 31, 2004. If this argument had been made, he cthaends,
attorney could have argued credibly to the court that he should not be held responsibie for
amountof cocaine that was trafficked after that date. Even crediting the testimonjeof C
Patterson and Bassim Fardos, Majors argues, the testimony showed theaéleel tio California
no more than five times and was only involved with the transpatilndtatially lessthan 150
kilograms of cocaine. Second, he argues that, because the Government argue@ that th
conspiracy involved 150 kilograms of cocaine over a tiysse period, and Majors was only

involved during the first year, he should only be charged with involvement hthodeof the

% The Guideline range for 1% 50 kilograms of cocainbas subsequently been reduced
to Level 32. Given a Criminal History Category of VI, the range would now bet@R®2
months of imprisonment.
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150 kilograms, or 50 kilograms, for purposes of sentencing.

The court finds that, even assuming that counsel’s performance in failing to ghahen
amount of drugs attributed to Majors was deficient, Majors cannot establjgtipee The law is
clear thatfor sentencing purposegw]here a defendant is part of a ‘jointly undertaken criminal
activity’ involving drugs, ‘the defendant is accountable for all quantities of dwarich with
which [he] was directly involved and . all reasonably foreseeable quantities of contraband that
were within the scope of the criminal actwithat [he] jointly undertook’ United Sates v.
Begley, 602 F.App'’x 622, 626 (6th Cir2015) (quoting U.S.S.G. § 1B1.3 cmf).2A “jointly
undertaken criminal activity” includess conspiracyUnited Sates v. Watson, 620 F. App’x 493,

513 (6th Cir. 2015); U.S.S.G. § 1B1.3 cmt. 3 (2016).

Here, the proof was that Majors himself was directly involved in the transport of
hundreds of thousands of dollars of cash from Tennessee to California and dozens of kilogram
of cocaine from California to Tenness&assim Fardos testified that the conspiracy organized
by him and Adrian Patterson involveduring 2004 four different vehicleghat Fardos had
modified by having built into therapecial hidden compartments to carry cash and drugs: a Ford
F-150,a Mitsubishi Montero,a VolkswagenEurovan, anda Ford Expedition. (Crim. Doc. No.
328, Trial Tr. Vol. V, at 14.) According to Fardos, the Expedition uwsesl two or three tinseit
carried from $100,000 to $300,000 in cash from Tennessee to California each timeiaretiret
to Tennessee carrying 8 to 10 kilos of cocaaeh time(ld. at 25, 40.) The Montero, which was
titled in Herman Majors’ name, wassed only once before it was stolen, and it carried

approximately $275,000 in casftended to purchase approximately 20 kilos of cocalBee.il.

* The Application Notes were amended in 2016. The language previously found at Note 2
is now in Note 3.
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at 37 (estimating bulk price of cocaine at that timé)je FordF—150carried approximately 20
kilos eachtrip and was used two or three times. Matkswagen Euroan held 26 kilos and was
used twice for transport. Majors was implicated as the drivat taast three and asanyas five
of these trips.

In 2005, after the Eurovan and its 26 kilograms of cocaine were seized in Oklahoma, the
conspiracy began employing tractoailers to transport the drugs. This method was used twice,
carrying 25 to 35 kilos on each run. Although Majors was not alleged to have bedly direc
involved in the conspiracy at thatipg the quantities involved after December 2004 were
consistent with the quantities involved prior to that date and thus were reasonablgdlese
The figuresfrom 2004 and 2(® add up, based on this court’s calculations, to at least 178
kilograms of ocaine, all of which were reasonaldjtributable to Majors as a knowing and
willing participant in the conspiracy.

The court finds itsomewhat troubling that neither the United States nor the Probation
Office ever spelled out precisely how they reactiedfigure of “more than 150 kilograms” of
cocaine. $ee Crim. Doc. No. 310, at.p The trial attorney, while he did attempt to argue that
Majors should only be sentenced based on the 26 kilograms confiscated in Oklahoma, did not
raise a specific objectiooased on the computation of 150 kilograms, and the trial judge did not
articulate how he reached that figure or the basis for attributing all of it to $fajosentencing

purposes. Notwithstanding, the judge had heard all the testimony and is presumed to be

®> The Montero wasstolen from Fardos at gunpoint while it was loaded with cash, so
Majors did not return it to Tennessee loaded with $275v@@h of cocaine that was meant to
replace the cash in the hidden compartment. But the conspiracy encompasseshtaio int
transport that amount of cocaine to Tennessee.

® Majors does not attempt to argue that he withdrew from the conspiracy dnighat
attorney should have raised a withdrawal defense.
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knowledgeable of the applicable law. This caheareforefinds that any objection based on the
drug quantity that might have been raised by trial counsel would have been futile. Emeesent
based on Majors’ involvement in a conspiracy to distribute more than 150 kilograms ofecocai
was supported by the evidence, and the judge would not have been likely to depatter
recommendation in the Presentence Investigation Report, regardless of whainalddit
arguments defense counsel might have raised.

The court will deny relief on this claim on the basis that Majors has failedablieh
prejudice. The court will, however, grant a Certificate of Appealability anissue.

7. Grounds 14 and 15

In Ground 14the movant argues that triabunsel failed to understand and failed to
present a legally cognizable argument for a mitigating role reductiire isentene” (Doc. No.

18, at 10.) In Ground 15, he argues, similarly, that counsel “failed to understand the Sentencing
Guidelines applicable to a mitigating role reduction under U.S.&381.2. (Doc. No. 18, at
11.)

Majors acknowledges that his attorney asked for a sentence reduction basearsh Maj
minor role in the offense but argues that he erred in suggesting that such a finding Yectld af
Majors’ Criminal History points rather than the Offense Level, redutiegCriminal History
Category from VI to V.In addition, although he referred to a mitigating role adjustment, he
made an argument based on the law pertaining to the imposition of an upward adjustment for
playing a leadership roleS€e Crim. Doc. No. 294, at 28.)

The court agrees thdhe Sentencing Memorandum is somewhat confusang that
defense counsel'argument at the sentencing hearing, presumably attempting to show that his

client was entitled to a sentencing reduction based on his mitigating role inngp@raoy, was
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largely incoherent Like the Sentencing Memorandumt, confused the law concerning an
enhancement for a leadership role and a reduction based on a mintgating role Counsel
stated:

So I think, your Honor, that the proof under thérst off, under the mitigating

role test for the Sixth Circuit shows that if you don’t have aggravatingriac

then the absence of those aggravating factors is a consideration for the Court and

sentencing or finding or determining that the Defendant’s range is within afrole

minor or minimal leadership. And the leadership is the disqualifier for the points

in a range of 4 to 2 levelsof 2 to 4 points for that adjustnten
(Crim. Doc. No. 342, at 6%6.)Nonethelessalthough he could have framed the argument more
cogently,the attorney did argue that Majors was a minor or minimal participant in tepicacy
andthat, as suchhewas entitled to a reduction in his badtense level. (Crim. Doc. No. 294, at
16-17.)More importantly, nothing in the record suggests that the court would have granted an
adjustment based on a mitigating roéwen if the trial attorney had articulated the argument
more clearly.

Section 3B1.2 of the Sentencing Guidelines authorize¢egel decrease in the offense
level if the defendant is a “minimal participant in any criminal activity” andev@l decrease if
he was a “minor participant.”[T]he critical question in whether to grant a ‘mitigating role’
reduction is what role the defendant played in relation to others involved in thmatrim
enterprise.’'United Satesv. Skinner, 690 F.3d 772, 783 (6th Cir. 201@juotingHenderson, 307
F. App'x at 983). The Sixth Circuit has recognizédat the role of courier in a drug distribution
conspiracy is “critical” to the success of the conspirddy.see also United Sates v. Williams,

505 F. App’x 426, 428 (6th Cir. 201Z)Defendants role in the enterprise was not minor or
minimal. Defendat repeatedly acted as a courier for Victor Ray Thomas, a Merhpbéesl

dealer of methamphetamine. She carried up to two pounds of methamphetamine, by both plane

and bus, on several ocoass. Courts in this Circuit have found that a defentahtole as
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courier was critical to the success of the drug trafficking and monegéaumg conspiracies.
(quotingSkinner, 690 F.3d at 783)).

Here, the evidence established that Majors made at least three or four trips between
Nashville and Los Angeles, carrying hundreds of thousands of dollars in cash or dozews of kil
of cocaine on each leg of the triphus, although the sentencing judge would have had the
discretion to entertain a coherent request for a reduction based on a minor calmoienm the
conspiacyi, it is highly unlikely that he would have concluded that Majors’ role eitder minor
nor minimal.In addition, the judge did not make a finding that Majors occupied a leadership role
in the conspiracy and didot increase the base offense level basediny such findingThus,
while it is clearthat the attorney’s performance in attempting to argue for a sentencingaeduc
left something to be desired, Majors has not shown that he was prejudiced by his attorney’
failure to articulate a mitigatiorrgument more clearly.

8. Ground 16

Majors argues that his trial attorney was constitutionally ineffective inasfae failed to
support with citations to the evidentiary record his objections to the allegatitims PSR that
Majors had recruited Cleo Patterson into the conspiaaclhad multiple vehicles titled in his
name.Even assuming that counsel was ineffective in this regard, Majors has not showa that h
suffered prejudice as a resuttis sentence was not enhanced on the basis of a lead@ighip
the conspiracylt was clear from the record th#tere was only e vehicleused in the
conspiracy that watstled in his name, and, in any event, there is no evidence either that Majors’
sentence was enhanced as a result of an erroneous finding to the contraryehteti@rg judge

or that the judge declined to reduce the base offense level based on such a finding.
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9. Ground 17

Majors argues that his defense counsel was ineffective at sentencing beckailesl he
request that Majors’ sentence be reduced Ibyo@ths for the period of time he was in pretrial
detention in Oklahomaand failed to request that Majors’ 3@ar sentencebe served
concurrently withan existing 10rear sentence

With regard to the three months spent in detention in Oklahoma, the court notes, first,
that the Bureau of Prisons is responsible for computing sentencing c&sdits8 U.S.C.8
3585(b)(2). Second, Majors has not actually established that the Bureau of Pasamt h
credited the period of detention in Oklahoma to his current sentence. And third, Majoit has
presented any law suggesting that he would have been entitled to sentence cribditsnfa he
was incarcerated on prior charges in a different jurisdiction, even though thesheege
related Finally, the court did order that the Bureau of Prisgime Majors jail credit for the time
he had been incarcerated pending sentencinglgtmentCrim. Doc. No. 80, at2.) Majors has
not shown that his attorney was deficient or that he was prejuliceshy alleged deficiency
relating to jail credit for the three months spent incarcerated in Oklahoma in 2005.

Regarding his attorney’s failure to request that his federal sentencencurently with
a tenyear state sentencegcarding to the PSR, Niars was charged with aggravated assault in
April 2008. He pleaded no contest to the charge in February 2009 and was sentenced to 10 years,
suspended to community corrections. (Crim. Doc. No. 310, at 18.) He was arrested in March
2009 on a community corrections violation warrant. Community corrections was reaoked
his sentence was placed into effect in September,20808umably as a result of his arrest on the
federal conspiracy charge. That sentenselgeduled to expire in February 2018.)(

Even assumingthat counsel’'s performance was deficient, Majors has establisked
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prejudice in connection with his attorney’s failure to request concurrennsestEirst, Majors

has not articulated in his Amended Motion in this court what factors undgrSLE. § 3553(a)
would have favored imposition of concurrent sentences. See 18 U.S.C. § 3584(b). Maneover, t
sentencing judge was presumably aware of the state sentence based onmiationfon the
PSR andaware of hisauthority to grant concurrenestences without a request being made by
defense counseCf. Johnson v. United Sates, No. 12-15227 2016 WL 1259354, at *5HD.
Mich. March 31, 2016) (denying relief i@ 2255 proceeding on the movant’s argument that
counsel was ineffective for failinp request concurrent sentences, noting that “the Court was
well aware of its authority to impose a concurrent sentencand did not need a reminder from
the defense counsel about its authority to d§.sdhus, the court finds highly unlikely tha the
sentencing judge would have granted suockgaestif one had been made.

Majors has not established that there isemsonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been diffeerddand v.
Washington, 466 U.S. 668694 (1984).The court will therefore deny relief on this claiffhe
courtwill, howevergrant a Certificate of Appealabilityn this issue.

10. Ground 18

Majors contends that his trial attorney was ineffective for filing a Motion to Distinéss
Indictment for Violation of the Double Jeopardy Clause of the U.S. Constitution.(Dam No.
220). The motion was denied based on longstantedgral jurisprudencestablishing that
doublejeopardydoes not attach unt@jury is sworn and empaneled, and the defendant is “put to
trial before the trier of facts.”Serfass v. United States, 420 U.S. 377388 (1975)(quoting
United Sates v. Jorn, 400 U.S. 470, 479 (19))1 (See Order, Crim. Doc. No. 224, at-2.)

Majors acknwledges that the Motion to Dismiss was clearly unsupported by the lawghiesar
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that he was prejudiced by its filing because (1) it “demonstrated hasney’s] fundamental
misunderstanding of double jeopardy jurisprudence”; and (2) the filing of antiedly frivolous
motion “invited the Court to find that Mr. Majors was deceptive.” (Doc. No. 18, at 16.)

While the Motion to Dismiss lacked merithis court is unaware of any authority
suggesting that counsel is constitutionally ineffective for asgedin unsuccessful argument
Nor has Majors shown actual prejudice resulting from the unsuccessful matamnd United
Sates v. Samuels, No. 08-CV-0677-CVE-FHM, 2009 WL 3756556, at *10 (N.D. Okla. Nov. 6,
2009) (“The Court has not found any authority suggesting that appellate counsel is
constitutionally ineffective for asserting unsuccessful argumengppeal and, even if appellate
counsel were ineffective, it is not clear how asserting unsuccessful emgguroauses any
prejudice to a defendant.’Hleis not entitled to relief on the basis of this claim.

11.  Ground 19

Majors argues that hisoansel was ineffective in his handling @Motion to Suppress
Evidence under the Fourth, Fifth, Sixth, and Fourteenth Amendmiémsgist of this claim is
thatthe motion wagatentlywithout meritas a matter of lanwandcounsel’'sdecision to filethe
motion reflected his lack of understanding of the Federal Rules of Evidence and prejudiced
Majors by “undermining the reliability of every action taken on his behdot( No. 18, at 17.)
Majors further arguethat he was prejudiced when counsel “inexplicably and unnecessarily”
called Majorshimselfto testify at the hearing on the motion. Majors was not prepared to testify
and ultimately found it necessary tovake his Fifth Amendment rightot to incriminate himself
in orderto terminate crosexamination.

Again, counsel is noper se ineffective for pursuing a nemeritorious motion, and

Majors has not showrctual prejudice resulting either from the filind the Motion to Suppress
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or from calling Majors to testify at the hearing. The jury was not apprised of the matter a
Majors’ testimony was not used against him.

Majors is not entitled to relief on the basis of this claim.

12. Ground 20

Majors arguegenerally that his counsel was ineffective during the appellate phase of his
representation for failing to file a corrected brief when directed to do sbeb®ixth Circuit,
“failing to attend oral argumén{Doc. No. 18, at 17), and failing to raise stdntive issues that
might have had merit. “Most strikingly,” Majors argues, “the appeal baiés fo challenge the
Guideline calculation concerning the drug quantity for which Mr. Majors would be held
responsible.”Id. at 18.)

The underlying record flects that Majors’ attorney did not actually fail to attend oral
argument. Insteadhe waived oral argumebly failing to file a corrected brief that complied with
6th Circuit Rule 34 Majors, howeverdoes not argue now that counsel was deficient fbnda

to request oral argument or show how he might have been prejudiced by such failure.

" Counsel left blank the space in hisef below the heading, “Statement Regarding Oral
Argument.” See Brief of Appellant at 9United States v. Majors, No. 125726 (6th Cir. Aug. 2,
2013), Doc. No. 58. The Sixth Circuit had previously notified the parties that, pursuant to 6th
Circuit Rule 34(a), any party desiring orafjament “must include a statement in the brief setting
forth the reason(s) why oral argument should be heard. If the docket entry for nefur b
indicates that you have requested oral argument but the statement itselfing,nyss will be
directed to file a corrected brief.” Briefing Letter atN2gjors, No. 125726 (6th Cir. May 14,
2013), Doc. No. 51. Because counsel omitted the statement from his brief, the $axtih Ci
indeed alerted him to that fact and directed him to file a corrected briefinBrledtter (Aug. 6,
2013), Doc. No. 59. After counsel failed to do so, the Sixth Circuit considered the original,
uncorrected brief insteadee Letter to Counsel (Aug. 26, 2013), Doc. No. 72 (“The ‘corrected
brief’ has not been filed. Therefore, when tappeal is submitted for a decision on the merits,
the brief shall be submitted to the court as filed, without correction.”). And, angotalithe
court clerk’s notation at docket entry no. 58, the court degheedppellanto have waived oral
argument
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As towhethercounsel was ineffective for failing to challenge on appeal the computation
of the drug quantity attributed to Majors for purposes of sententiegcart finds thatit is
unlikely that makinghis argument would have changed the outcome of the procegefting/se
same reasons as those discussed in connection with Ground 13, BéxxagseMajors has not
established that there is“eeasonable probability that, but for counsel’s unprofessional errors,
the result of the proceeding would have been différetickland, 466 U.S. at 694, he is not
entitled to relief The court will grant a certificate of appealability as to this claim, however.

13. Ground 21

Finally, Major argues that his counsel was constitutionally inefednsofar as he
abandoned Majors without filing a petition for the writ of certiomautthe United States Supreme
Court.This claim, too, is without merit.

First,counsels failure to petition for certioramloes not amourtb ineffective assistance
“As the Supreme Court has made clear, the Constitution dvesntitle a criminal defendatd
the assistance of counsel for the filing of a petition for certiorari, so cosirigiire to file that
petition cannot amount to constitutionally ineffective assistaridiehols v. United States, 563
F.3d 240, 249-50 (6th Cir. 200@jtations omitted).

Second,Majors cannot show he was prejudiced by pwportedfailure, because he
himself filed a timely petition. This claim is without merit.

VI. CONCLUSION

For the reasons set forth herein, the cdunds that Majors is not entitled to pest
conviction relief.The court will, however, grant a certificate of appealabilityfegroundghat
his criminal defense attorney was constitutionally ineffective in thafaibed to (1) present

factually supportable objections to the Probation Officalsulation of the quantity of cocaine
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attributable to Majordor sentencing purposes (Ground 13); (2) request concurrent sentencing
(Ground 17; and (3) tochallenge the Guideline calculation concerning the drug quantity for

which Majors would be held responsible for sentencing purposes (Ground 20).

B g

ALETA A. TRAUGER {*
United States District Judge

An appropriatéOrderis filed herewith.




