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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILE DIVISION
ELIZEBETH FORD
Plaintiff, No. 3:15ev-00930

V. SENIORJUDGENIXON
MAGISTRATE JUDGE NEWBERN
ROY LEMELLE, et al.,

Defendans.

To:  The Honorable John Nixon

REPORT AND RECOMMENDATION

By Order enteredugust 28, 2015he District Courteferredthis action to theMagistrate
Judge to dispose or recommend disposition of any pretrial motions under 28 U.S.C.
88636(b)(1)(A) and (B), and to conduct further proceedings, if necessary, under Rule 72(b) of the
Federal Rules of Civil Procedure, and the Local Rules of Court. (Doc. No. 3.)

Pending before the Couid Defendants Roy Lemelland Blake Roosevelt’Motion to
Dismiss (Doc. No. 1Q) For the reasons stated belowe undersignedecommendghat tre
Motion to Dismiss be GRANTED.

First, Ford has offered no response in opposition to the Defendants’ motion. Although
“[flailure to file a timely response shall indicate that there is no opposition to [a] mdtmeg!

Rule 7.01(b), there is a small possibility that Ford did not receive Defendaotin. Ford is
proceeding pro se, and the District Court’s order granting Ford’s Application tederd¢ithout

Prepaying Fees or Costs was returned as undelive(Blole. No. 17)That Order was sent to the
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same address as stated in Defendants’ certificate of service. (Doc. Nautl Or)der Federal Rule
of Civil Procedure 5(b), service is properly made to a party’s “last known addfesd.’has an
affirmative duty to notify the Court of any changes in her address and did not \dnsers v.

Celeste991 F.2d 798 (6th Cir. 1998)able) Cooler Ink Sols.Inc. v. Blue Ocean Holdings, Inc.

No. 3:14€ev-1706, 2016 WL 454736, at *1 (M.D. Tenn. Feb. 5, 2016).

l. Background

Ford, a former employee Bopeyes d/b/a CNR Foods, LLC (CNRB)ings this civil aton
pro seagainsiRoy Lemellge one of CNR’s owners, and Blake Roose\sibymerCNR supervisor.
Fordappears to allegaolations of Title VII of the Civil Rights Act of 1964 (Title VII)Ford has
attached to her Complaitite Notice of Dismissal and Right to Susd Charge of Bicrimination
issued by the Equal Employment Opportunity Commission (EE@@)ng CNR as the party who
allegedly discriminated against hgiDoc. No. 1-1.)

Defendants have moved for dismissal of all of Ford’s claims pursuant to Rule6) 2(b)(
the Federal Rules of Civil Procedure on the groundshiiatcannot sue.emelle and Roosevelt
individually under Title VIlandthat,even ifshesought to press her allegatioamgainst them as
claims against CNRy settlement agreement Fgoceviously entered into with CNprecludes her

from doing so* (Doc. No.11, PagelD# 47—-48&i6der sedl)

! The undersigned does not address this latter argument b&écadssannot sue Roosevelt

andLemelle individuallyand has not attempted to sue CNR, laachuse&onsidering the
attached settlement agreement would conwenecessaril{pefendants’ motion to one for
summary judgmentSeeFed. R. Civ. P. 12(dWVysocki v. Int'l Bus. Mach. Corp07 F.3d
1102, 1104 (6th Cir. 2010).



. Standard of Review

In reviewing a motion to dismiss, a court must accept as true all of the allegatibas in
complaint, resolve all doubis the plaintiff'sfavor, and construe the complaint liberally in favor
of a proseplaintiff. Fed. R. Civ. P. 12(b)(632e Kottmyer v. Maag,36 F.3d 684, 688 (61Gir.
2006);Boswell v. Mayer169 F.3d 384, 387 (6th Cir. 1999). Although the complaint need not
contain detailed factual allegatmrthe plaintiff must provide groundtsr her entitlement to
relief, which“requires more than labels and conclusions, and a formulaic recitatioa of
elements of a cause of actioBéll Atlantic Corp. v. Twmbly,550 U.S. 544, 555 (2007)es
also Ashcroft vigbal, 556 U.S. 662, 129 (2009). Indeekk tfactual allegations supplied must

be enough to giw a plausible right to reliefTwombly 550 U.S. at 555-61.

1. Conclusionsof Law

Ford must surmourtvo obstaclego sueLemelle and Roosevalinder Title VII. First,
the Sixth Circuit has held that Title enerallydoes nopermitclaims of individual liability
Wathen v. Gen. Elec. Gd.15 F.3d 400, 405 (6th Cir. 1997). A supervisor imayeld liable
under Title VII, however, “in his or her official capacity upon a showing that he arashe be
considered the ‘alter ego’ of the employeLittle v. BP Expl. & Oil Cqg.265 F.3d 357, 362 n.2
(6th Cir. 2001)citing Sauers v. Salt Lakety., 1 F.3d 1122, 1125 (10th Cir. 1993For a
supervisor to be considered an employer’s alter ego, he must have “significant @egtrol
Plaintiff's hiring, firing and working conditions.Seed. Even construing Ford’s pro se
allegations liberallyfFord has not alleged thBRbosevelor Lemelle wielded such control.

Nor has Ford made plausible allegations that Roosevelt or Lemelle engaged in

discriminatory conduct. Although Ford’s Complaint contains detailed descripti@$so$he



claims occurred in her workplace, these acts are not attributed to Rooseestialel Ford’s
only allegation made regarding Defendants is: “But fifisig] in Sept 2014 Mr[.Roy Lemelle
said to mf (Elizebeth)[l]] am being treated discriminati¢gsic], becaufe] [I] don’t do what is
ask of me r told, like other lady managgrgust do whatever your BoflsRoosevelt needs.”
(Doc. No. 1, PagelD# 3.) All of Ford’s additional allegations concern unidentified fendhle a
male managers. (Doc. No. 1.)

Seconda party not named in an EEOC charge may not be sued under Title VII unless the
unnamed party and the party named in the EERéEgeshare a “lear identity of interest
Alexander v. Local 496, Laborers Int’l Union of N. Adi/7 F.3d 394, 411 (6th Cir. 1999)
(citation omitted) Neither Lemelle nor Roosevelt was named in the EEOC chargé&ocadd
does not allegthat CNR, the named party the EEOC chargeshares an identity of interest
with Roosevelt oLemelle.

Even construing the complaint liberally, Lemelle and Roosevelt cannot be held
individually liable for alleged violations of Title VII, and they were not named irE@C
charge. Theundersigned thusscommends thd2efendants’ Motion to Dismiss be granted, and

this case be dismissed.

V.  Recommendation
In light of the foregoing, the Magistrate Judge recommends that Defent&otteh to
Dismiss (Doc. No. 10be GRANTED.
Any party has fourteen (14) days from the receipt isfReport and Recommendation in
which to file any written objections to it with the District Court. Any party opmpsaid

objections shall have fourteen (14) days from receipt of any objectionsnfielaich to file any



responses to said objections. Fed. R. Civ. P. 72(b)(2). Failure to file specificastgestihin
fourteen (14) days of receipt of this Report and Recommendation can constitute aiarntber
appeal of this Recommendatiomhomas VvArn, 474 U.S. 140 (1985 owherd v. Million 380
F.3d 909, 912 (6th Cir. 2004@rf bany.
Entered this 18th day of October, 2016.
2 LicArrnolbo im0

ALISTAIR E. NEWBERN
United States Magistrate Judge




