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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JOSHUA M. CLINE, )
Petitioner, ;
V. ; NO. 3:15-cv-00950
J. RAY ORMOND and g JUDGE CAMPBELL
HERBERT H. SLATERY, III, )
Respondents. :
MEMORANDUM

Petitioner is an inmate of the Petersburg Federal Correctional Instituticetarsiburg,
Virginia, where he iserving a federal sentence imposed by this Courtcandurrently serving
an effective Tennessee sentencedf yeardor two counts of rape of a childHe has filed a pro
se Amended Petition under 28 U.S.C. § 2254 for the writ of habeas torgligllenge his state
convictions and sentencasd has paid the filing feeThe Court will day his petition for the

reasons set forth below.

l. BACKGROUND AND PROCEDURAL HISTORY
On January 21, 2009, a Magistrate Judge of this Court issued a warrant for Fstitione
arrest on the basis of an affidafvidim a Special Agent of United States Immigratand Customs
Enforcement The Special Agentestified that an investigation of an internet company selling
aceess to child pornography hadamvered the apparent purchase of such access by Petiéinder
led, in turn, to the discovery on Petitioner's computer of a pornographic video he had piaduced
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(M.D. Tenn. Jan. 21, 2009) Petitionerultimatelypleadel guilty and was convicted in this Court

of one count of production of child pornography in violation of 18 U.S.C. § 2251(a) and was
sentenced to 327 months (27 years and 3 months) in the United States Bureau of PrisotisdAm
Judgment in a Criminal Cagd. (M.D. Tenn. Oct. 14, 2011) (Haynes, J.).

On April 18, 2013, Petitioner entered an open guilty plea in the Circuit Court of
Montgomery County, Tennessee, to two counts of rape of a ((bdd. No.27-2.) The state court
sentenced him to 25 years in prison on each count, to be served consecutive to each other but
concurrent with his federal sentence. (Doc. Ne12t 19, 20; Doc. No. 23 at 28) Petitioner
appealed the consecutive nature of state sentences, but the Tennessee Court of Criminal
Appeals affirmed on March 26, 2014, and the Tennessee Supreme Court denied discretionary
review on August 27, 2014. (Doc. Nos. 27-7, 27-10.)

OnAugust 31, 2015Petitioner filed goro sepetition forstatepostconviction relief. (Doc.

No. 27411 at 5.) The postonviction court appointed counsél.(at 36), who filed an amended

petition on July 21, 2014Id. at90). The court held a hearing @ecember 16, 2016 (Doc. No.
27-12) anddenied relief ordanuary 10, 2017. (Doc. No.-27 at 94) The Tennessee Court of
Criminal Appeals affirmed, andh¢ Tennessee Supreme Court denied discretionary renew
February 14, 2018. (Doc. Nos. 27-16, 27-19.)

In the meantime, Petitioner filed his petition #ofederal writ of habeas corpus pursuant

1 Specifically, the Special Agent testified that investigation revealed appatedin®0 transactions
between the company and the email address whose user consistently used theosiamag’ “J
“JC,” or “Joshua Cline,” and that a search of Petitioner’s ligjngrters at Camp Liberty in Iraq,
executedy U.S. Army Criminal Investigative Division personnel pursuant to a swornclsead
seizure authorization, “resulted in the seizure of numerous DVDs an@€Wwsll as an external
hard drive that CLINE admitted to using for the storage of approximately 10 to 1%tgigaib
child pornography.” Sealed Complaint at42id. Further forensic examination of Petitioner’s
computer discovered a video of the sexual exploitation of a young child who was edfamjishe
other files on Petitioner’s computer to be his step-daudkiter.
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to 28 U.S.C. 8§ 2254 this Court on August 31, 2015, along with a motion to hold the case in
abeyance pending tloeitcome of his state pesbnviction case. (Doc. Nos. 1, 2.) The Honorable
William J. Haynes, who has since retired from the Court, granted the motion aed tteycase

on September 25, 2015. (Doc. No. 5.) Petitioner moved to reopen this case on June 4, 2018, less
than four months after the Tennessee Supreme Court denied review. (Doc. Noh& Zput

granted that motion, ordered Petitioner to file an amended petition, and ordered Respondent to
respond to the amended petition. (Doc. Nos. 16, 18.) Both parties confpbed Nos. 17, 2¢

28.) Petitioner was allowed ample opportunity to file a reply, which he has failetb?

Accordingly, the Court finds this case adequately briefed for ruling.

. STATEMENT OF FACTS

At Petitioner’s plea hearing, the prosecutor summarized the investigatioedhat the
criminal charges, and Petitioner admitted his criminal actions as follows:

THE COURT:What are the facts?

GENERAL NASH:For the record, the date of birth of the victim in counts one and
two is Apiil 18th, 2001. The retaonship with the victim and thedefendant is
adopted daughter. This isthe date of offense is March 4th, 200Bwill get to

how that was discovered. This @& investigation that began to investigate
solicitation of child ponography by the Homeland Securityat division in charge

of that. That led to certaie-mail addreses that were traced to Mr.i@G¢. It was
discovered that Mr. Cline was a member of the military and in thelenadd@®008,

he was in Iraq serving our Country.

A search warrant was authorized of hisng quartes in Iraq and a Gateway
Laptop, other DVDs rad CDs,external hard drives were recoverey Special

Agent Miquel Lopez (phonetic) of tHg.S. Army CID in Iraq. Those items were
examinedby Special Agent Bruce Mitche{phonetic). Heperformed a forensic

exam on the Gaway Laptop that was in MEline’s posession [sic] Special Agent
Mitchell discovered a fé named P3040023.AVI (phonetithis particular file was

a movie that depicted an adult caucasian male with a caucasian female estimated
age range at that time was seven to ten. Depintdds video, are the counts that

Mr. Cline is pleading towhich one is the penetration waictim-- in the victim’s

2 The Court is contemporaneously entering an Order addressing that issue.
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mouth with the males penis an@lso anal penetration of the female child.

Further exam of the defendant’s laptapthat time discovered ather file of the
same female in more of a family setting. Those tvased on Special Agent
Mitchell reviewing the two females, researching Mrin€ls history at the time
thathe had a daughter and that these two individuals were the-s#meeone in
the movie and the one in the photos. Of couasearrant was issuad Federal
Court for the production of child pornograpkshich Ms. Myers has said Mr. Cline
has been convicteaf the production of this particular movie and&sving twenty
seven and a half years in the Federal penitentiary.

The expected testimony by both the vicand the mother of the victinwho have
viewed portions of the movjdave both identified who the child and who the
male is in the movie. They haaéso identified the plze that this took placghich
is the bedroom of the family house here in Clarksvilennesseat that time. By
furnishings and other things contained in the video.

The movie lasted four minutes and siconds and it is high resolution and the
victim has dentified herself in it and headoptive father as being the one
performing those acts on her. 8mse are the facts and circumstances underlying
these pleas.

One other thing-I'm sorry March4th, 2008, in the movign its propertiesit was
creaed on March 4th, 2008. The testimony by the wifthefdefendant at that time
and confirmed by military sources is that was Mr. Cbneidterm leave andhe
was in Clarksville at the time of Maretth, 2008, and that ihe creation date of
that video.

THE COURT: Thisis a2007/200& you are talking March 2008, is that correct?
GENERAL NASH: Thats correct.

THE COURT: At that timewhat was the range of punishment for child rape?
MS. MYERS: Twentyfive years,Your Honor.

GENERAL NASH: No less tan twentyfive years.

MS. MYERS No real range reflectad the statute during those years.

MS. MYERS:I have copies of th8tatute Your Honor, | can bring to the Court at
the next- | have already printed them. | just left them on my desk.

THE COURT: | assume you have goover those with Mr. Cline?
MS. MYERS: Oh, yes, Your Honor.

THE COURT:He knows what it is Mr. Cline, raise your right hand.
(WHEREUPON, the Defendant was sworn by the Court)

THE COURT: Mr. Cine, you are chargeth this indictment, 41300063, of
intentionally or knowing sexually penetrating this person whose initials are EC,
who was more than three years of age)drg than thirteen, by inserting your penis
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into her anus. That’s count one. Count two is an allegation of intentionally sexually
penetratng this sameersonwho was more than three yeafsage but less than
thirteen by inserting your penis into EOhouth. These are Class A Felonies, rape

of a child,and | understand Ms. Myers has gone over the punishment with you, but
it is the minimum of twentfive yearsata hundred percent? So | assuthis being

an open plea, it would be my determination as to the sentence but also whether you
serve that concurrentlyr consecutively to the Federal sentence that yaadyr

have; do you understand that?

DEFENDANT: Yes, Your Honor.

THE COURT. Now, Mr. Eisner hasgone over all these things with you,
understand the T.B.l. sex offender registry, which you would be on basically f
life and community supervision for life; do you understand that?

DEFENDANT: Yes, Your Honor.

THE COURT If you violate those, those are crimes that you can be punished for.
Do you understand the agreement as it is at this point?

DEFENDANT: Yes, Your Honor.

THE COURT:You do have a jury triaset Ibelieve on Monday fonext week; at
that jury trial Ms. Myers would have entered a plea of not guilty on your behalf
and the burden would have been upon the State to prove beyond a reasoulatble
that you did, in fact, intentionally sexually penetraté [3ic], who was more than
three years of age ateks than thirteen years of age, in count bgénserting your
penis into her anusctwal penetration and in count two, that you adjuelserted
your penis into EC’s mouth. Do you understand that?

DEFENDANT: Yes Your Honor.

THE COURT: Do you understand by pleading guilty, you are giving up ygh ri
to have that jury trial?

DEFENDANT: Yes, Your Honor.

THE COURT: Do youikewise understand you are giving up the right to require
the Statdo prove guilt beyond a reasonable doubt?

DEFENDANT: Yes,Your Honor.

THE COURT: You would have a right to confront witnesses. These witnesses for
the State would have been required to come to Gotestify in your presence, the
jury’s presence and be sulijezcross examination or questiorigdMs. Myers on

your behalf? That is your right confront withesses; do you understand that right?

DEFENDANT: Yes Your Honor.
THE COURT : Do you understand by pleadindtyuiou are giving up that right?
DEFENDANT: Yes Your Honor.

THE COURT: You would have aldwad a right if you wanted to, to supboena
witnesses; that i$o require them to come to Court and testify on your behalf. You
certainly do not have to dbat as no defendant, of courserequired to prove his
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innocence. Do you understand by pleadindty, you are giving up that right?
DEFENDANT: Yes, Your Honor.

THE COURT:That means, Mr. Cline, as far as guilt or innocence is concerned
there will never be a triahever be a juryneverbe any witnesses; is that your
understanding?

DEFENDANT: Yes Your Honor.

THE COURT: Based on all of the facts and circumstartbes do you believe it
is in your best interest to enter this plea?

DEFENDANT: Yes, Your Honor.

THE COURT This has been negatedat least to this point by Ms. Myers through
prior discussions with the State. If you were not entering these fileaf course

we would have hadtaial on Monday and she certainly would have been here ready
to go; do you understand that?

DEFENDANT: Yes, Your Honor.

THE COURT | have placed you undeath should you answer untruthfully any of
the questions that | have asked or will,asku could be charged with the crime of
perjury or aggravated perjury; do you understand that?

DEFENDANT: Yes,Your Honor.

THE COURTIt is very important, Mr. Clinehecause | will point blank ask you in
just a momenif you committed these two crimdsyou tell me that you did will
find you guilty without any other evidencgo you understand that?

DEFENDANT: Yes, Your Honor.

THE COURT:  As you stand thergou have an absolute right to remain silent
and no one caiforce you to plead guiltyno one can force you to answer my
guestions or say anythinigat would be incriminatingdo you understand that?

DEFENDANT: Yes, Your Honor.

THE COURTIIf we had that triabn Monday you would have that same right to
remain silent. If you didin fact remain silentyour silence could not be used
against you. You would also have a right to testify at that tryalufwanted to. Ms.
Myers would have advised you what she thought you should do, butk yitwe’
persoron trial; thereforeyou make that decision. Do you understand those rights?

DEFENDANT: Yes, Your Honor.

THE COURT:Do you understand kpleading guilty you are givingup the right to
remain silent?

DEFENDANT: Yes, Your Honor.

THE COURT: Do you likewise understand that you are giving up that right to
testify?

DEFENDANT: Yes, Your Honor.



THE COURTAs far as guilty- needless to sathese are veryeryserious felony

convictions. If you are convicted of anythingle futurethese convictions as well
as all convictions will be used to greatly increase punishndentou understand

that?

DEFENDANT: Yes, Your Honor.

THE COURTASs far as guilt or innocare is concernedthat will be final today.

You are giving up all rights to appeal to any higher Cdtigou had had a jury

trial and a jury found you guilty and then were sentenced you would have a right to
appeal what the jury did in finding yayuilty as well as what the Court did in
sentencing. Todayou are giving up &kights to appeal guilt or innocena® you
understand that?

DEFENDANT: Yes, Your Honor.

THE COURT:You are not giving ugour right to appeal whahe Court might do
in sentenaig, do you understand that?

DEFENDANT: Yes, Your Honor.

THE COURT: Part of the publiclefenders job is to do that appeal for yadg you
understand that?

DEFENDANT: Yes, Your Honor.

THE COURT:Any questions about any of this, Mr. Cline?
DEFENDANT: No, sir.

THE COURT:Do you want me to accegbur pleas in this agreement?
DEFENDANT: Yes Your Honor.

THE COURT : Mr. Cline then believe back in March of 2008id you in fact
intentionally sexually penetrate EC who was more than three gkage and less
than thirteen years of age by inserting your penis into her anus?

DEFENDANT: Yes, Your Honor.

THE COURT s this the same dayr different dates?
GENERAL NASH: Same day.

THE COURT:Same day-

MS. MYERS Same incident, also, Your Honor.

THE COURTANd atthat same datéhen Mr. Cline, did you in fact sexually
penetrate ECwvho was nore than thirteen years of age dads than- more than
three years of age but lesgn thirteen by inserting your penis into her mouth?

DEFENDANT: Yes Your Honor.

THE COWRT: Find Mr. Cline theyguilty in rape of a child in counts one and fwo
order a presentence report and remaining counts then are dismissed in dettlemen

(Doc. No. 272 at 3-15.)



At his subsequent sentencing hearing, Petitioner testified about higryndervice and
commendations and about childhood abuse he had suffered in the care of his mentally ill mother.
(Doc. No. 27-3 at 10-12.) He testified that he was patrticipating in sex offender threpajspn,
and working on his educationld( at 13.) He also testified to the following regarding his
motivations for pleading guilty:

The biggest thing is, you know, | am sorry. | know it doesn’t mean much right
now. But you know, | pray and ask, you know, forgiveness, and that one day my
family, you know, my exwife, my two children will be able to forgive me and
move on from this. | know | messed up, and I'm paying for it with my life.

Because | really don’t want my family to go through this. They've besugh—

quite frankly, they've been through hell, excuse me, and I really, | want it done. |
want them to be able to move on; | want to move on. And | mean,tssa rough

case. My heart breaks for them. You know, | — | hate what I've done. | hate what
they've gone through. I juséally want—1 want to make things better as much as

| can. | know I can’fix it, | can’t takeback anything, but | want to do what | can

to help them recover and be able to move on in life.

(Id. at 14-15.)

The trial court considered Petitioner's testny, but foundthat several statutory
aggravating circumstances, including the nature of the cranesthe relationship between
Petitioner and his victinwarranted running the two Aar sentences consecutiviedyeach other

but concurrent with his federal sentence. (Doc. No. 27-3 at 26—-28.)

1. ISSUESPRESENTED FOR REVIEW

The amendegetition assertsix claims for relief:

1. Petitioner received the ineffective assistance of counsel. (Doc. No. 17 at 8, 19.)
2. Petitioner’s guilty ppawas not knowing and voluntaryd( at 10, 20.)

3. Theevidence against Petitioner was obtained through illegal search and seizal&tiorvi
of the Fourth Amendmentld; at 11, 21.)

4. Petitioner’s prosecution in both state and federal court violated thiel®deopardy Clause
of the Constitution.Ifl. at 13, 22.)



5. Petitioner’s indictment was defectivéd.(at 23.)

6. Petitioner's sentences are excessive in violation of the Eighth Amend prohibitconedn
and unusual punishment$d.(at 25.)

IV. STANDARD OF REVIEW

The statutory authority of federal courts to issue habeas corpus relpdréams in state
custody is provided by 28 U.S.C. § 2254, as amended by the Antiterrorism and/& fileath
Penalty Act of 1996 (AEDPA A federal court may grant habeas relief to a state prisoner “only
on the ground that he is in custody in violation of the Constitution or laws or treaties\dhited
States.” 28 U.S.C. § 2254(a). Upon finding a constitutional error on habeas morijgws a
federal court may only grant relief if it finds that the error “had substantd@injurious effect or
influence”on the outcome of the ca®recht v. Abrahamso®07 U.S. 619, 637 (199Feterson
v. Warren 311 F. App’x 798, 803-04 (6th Cir. 2009).

AEDPA was enacted “to reduce delays in the execution of state and federal criminal
sentences, particularly in capital cases . . . and ‘to further the principles iby,comality, and
federalism.” Woodford v. Garcegub38 U.S.202, 206 (2003) (quotingVilliams v. Taylor 529
U.S. 362, 436 (2000))AEDPA’s requirementScreate an independent, high standard to be met
before a federal court may issue a writ of habeas corpus to set asidmstatelings.”Uttecht
v. Brown 551 U.S. 1, 10 (2007) (citations omitted). As the Supreme Court has explained,
AEDPA'’s requirements reflect “the view that habeas corpus is a ‘guard againsmext
malfunctions in the state criminal justice systems,’ not a substitute for ordimarycerrection
through apeal.”Harrington v. Richter562 U.S. 86, 1003 (2011) (quotingackson v. Virginia
443 U.S. 307, 332 n.5 (1979)Where state courts have ruled on a claim, AEDPA imposes “a
substantially higher threshold” for obtaining relief than a de novo review of whitthestate

court’s determination was incorre@chriro v. Landrigan 550 U.S. 465, 473 (2007) (citing
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Williams 529 U.Sat410).

Specifically, a federal court may not grant habeas relief on a claim rejected wretits
in state court unless the state decision was “contrary to, or involved an unreaspphdddi@n
of, clearly established Federal law, as dateed by the Supreme Court of the United States,” or
“was based on an unreasonable determination of the facts in light of the evidence ghiesbete
State court proceeding.” 28 U.S.C. 8§ 2254(d)(1) and (d)(2). A state court’sdlgsion is
“contrary to” clearlyestablished federal law under Sectg#b4(d)(1) “if the state court arrives at
a conclusion opposite to that reached by [the Supreme] Court on a question of lave ctateh
court decides a case differently than [the Supreme] Court has on a set of materiall
indistinguishable facts.Williams v. Tayloy 529 U.Sat412-13. An “unreasonable application”
occurs when “the state court identifies the correct legal principle from [theei@a] Court’s
decisions but unreasonably applies thatgiple to the facts of the prisoner’s cadel.’at 413. A
state court decision is not unreasonable under this standard simply because ahededdmds
it erroneous or incorredd. at 411. Rather, the federal court mastermine that the stateurt’s
decision applies federal law in an objectively unreasonable mddnat416-12.

Similarly, a district court on habeas review may not find a state court lfdetigamiration
to be unreasonable under Sect&2b4(d)(2) simply because it disags with the determination;

rather, the determination must be “‘objectively unreasonable’ in light of the eeigeasented in
the state court proceedingsYoung v. Hofbauers2 Fed App’x 234, 236 (6th Cir. 2002). “A
state court decision involves ‘anreasonable determination of the facts in light of the evidence
presented in the State court proceeding’ only if it is shown that the states qumegumptively

correct factual findings are rebutted by ‘clear and convincing evidamcedo not have supgor

in the record."Matthews v. Isheet86 F.3d 883, 889 (6th Cir. 2007) (quoting 8 2254(d)(2) and
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(e)(1));but see McMullan v. Booker61 F.3d 662, 670 and n.3 (6th Cir. 2014) (observing that the
Supreme Court has not clarified the relationship between (d)(2) and (e)(1) andehdiganot

read Matthewsto take a clear position on a circuit split about whether clear and convincing
rebutting evidence is required for a petitioner to survive (d)(2)). Moreover, urmbtiors
2254(d)(2), “it is not enough fdhe petitioner to show some unreasonable determination of fact;
rather, the petitioner must show that the resulting state court decision wad ‘tasthat
unreasonable determinatiorRice v. White660 F.3d 242, 250 (6th Cir. 2011).

Thus the standard set forth in 28 U.S.C. § 2254(d) for granting relief on a claimdejecte
on the merits by a state court “is a ‘difficult to meet’ and ‘highly deteakstandard for evaluating
statecourt rulings, which demands that stataurt decisions be given the benefit of the doubt.™
Cullen v. Pinholster 563 U.S. 170, 181 (2011) (quotigarrington, 562 U.S. at 102, and
Woodford v. Visciotfi537 U.S. 19, 24 (2002) (per curiam)). Petitioner carries the burden of proof.
Pinholster 563 U.S. at 181.

Even that demanding review, however, is ordinarily only available to statéesmwho
have fully exhausted their remedies in the state court system. 28 U.S.C. 8§88 2254(b) andiec) pr
that a federal court may not grant a writ of habeas corpus on b&hadtate prisoner unless, with
certain exceptions, the prisoner has presented the same claim sought to bedréure$ederal
habeas court to the state couRmholster 563 U.S. at 182. This rule has been interpreted by the
Supreme Court as one of total exhausti®ose v. Lundy455 U.S. 509 (1982)Thus, each and
every claim set forth in the federal habeas corpus petition must have been prestmdestdte
appellate courtPicard v. Connoy404 U.S. 270 (1971%ee also Pillette v. Folt824 F.2d 494,

496 (6th Cir. 1987) (exhaustion “generally entails fairly presenting the leddhatual substance

of every claim to all levels of state court reviewMoreover, the substance of the claim must

11



have been presented as a federal constitutdaian. Gray v. Netherland518 U.S. 152, 16563
(1996).

The procedural default doctrine is ancillary to the exhaustion requireGemEdwards v.
Carpenter 529 U.S. 446 (2000) (noting the interplay between the exhaustion rule and the
procedural defdtudoctrine). If the state court decides a claim on an independent and adequate
state ground, such as a procedural rule prohibiting the state court from reachingthefrtiee
constitutional claim, a petitioner ordinarily is barred from seeking fedembeas review.
Wainwright v. Sykes433 U.S. 72, 8482 (1977);see also Walker v. Martirb62 U.S. 307, 315
(2011) (“A federal habeas court will not review a claim rejected byta staurt if the decision of
the state court rests on a state law ground that is independent of the federal quéstteyaate
to support the judgment”Coleman v. Thompspb01 U.S. 722 (1991) (same). Itk&im has
never been presented to the state courts, but a state court remedy is no lontde évglawhen
an aplicable statute of limitations bars a claim), then the claim is technically exhausted, b
procedurally barredColeman 501 U.S. at 73132

If a claim is procedurally defaulted, “federal habeas review of the claim isdbaniess
the prisoner can demsimnate cause for the default and actual prejudice as a result of the alleged
violation of federal law, or demonstrate that failure to consider the claims willt ries
fundamental miscarriage of justic€€bleman 501 U.S. at 750. The burden of showiagse and
prejudice to excuse defaulted claims is on the habeas petitiaears v. O'Deal79 F.3d 412,

418 (6th Cir. 1999) (citin@oleman 501 U.S. at 754). “[ClJause’ under the cause and prejudice
test must be something external to the petitioner, something that cannot faitlybogeal to him
[;] ... some objective factor external to the defense [that] impeded ... effodsnfaycwith the

State’s procedural ruleColeman 501 U.S. at 753 (emphasis in original). Examples of cause
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include the unaailability of the factual or legal basis for a claim or interference by offitiels
makes compliance “impracticabldd. To establish prejudice, a petitioner must demonstrate that
the constitutional error “worked to his actual and substantial disadvankeg&ihs v. LeCureyx

58 F.3d 214, 219 (6th Cir. 1995) (quotidgited States v. Frady56 U.S. 152, 170 (1982pee

also Ambrose v. Booke684 F.3d 638, 649 (6th Cir. 2012) (finding that “having shown cause,
petitioners must show actual prejudice to excuse their default”). “When a petitioiseto
establish cause to excuse a procedural default, a court does not need to addregs tie iss
prejudice.”Simpson v. Jone&38 F.3d 399, 409 (6th Cir. 2000). Likewise, if a petitioner cannot
establish prejudice, the question of cause is immaterial.

Because the cause and prejudice standard is not a perfect safegusstifagdamental
miscarriages of justice, the United States Supreme Court has recognizexhaaxagption to the
cause requirement where a constitutional violation has “probably resulted” iortieton of
one who is “actually innocent” of the substantive offeietke v. Haley541 U.S. 386, 392
(2004) (citingMurray v. Carrier, 477 U.S. 478, 4996 (1986)):accord Lundgren v. Mitchelft40

F.3d 754, 764 (6th Cir. 2006).

V. ANALYSISAND DISCUSSION
A. EXHAUSTED CLAIMS

CLAIM 1 — Ineffective Assistance
Petitioner alleges that his counsel was ineffective for several reasong ti@ilnvestigate
problems with the state’s case including double jeopardy, -@fainstody problemsand illegal
search and seizure; failing to adequately investigate andnpnestgating evidence from his
background and childhood; failing to object to the misapplication of state law megardi

aggravating factors; failing to cresgamine the victim’s mother; and failing to maintain sufficient
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communication with Petitioner abbcase strategy. (Doc. No. 17 at 1P¢titioner asserts that he
exhausted this claim in pesbnviction proceedings.ld. at 8-9.) He exhausted a broad
ineffectiveassistance clainon postconviction, in which he argued that counsel performed
deficiently with regard to “suppression issues,” failure to share and disadenee with him,
general failure to “argue, submit documents, investigate or communicaterg fto challenge the
propriety of higorosecution in Tennessee court and the proof that the victim was adveseigcaff
by the crimes, failure to investigate and present mitigation evidencegfalfite “motions, such
as Double Jeopardy,” abandoning “motions and trial strategy,’genérally“ignor[ing] Mr.
Cline’s defense® (Doc. No. 27-14 at 11-14, 18l its review of the claimthe Tennessee Court
of Criminal Appeals summarized testimony from the jmstviction hearing:

Because Petitioner was incarcerated in a federal facilPgtarsburg, Virginia, he

testified via electronic deposition. He could recall meeting with trial counsel only

two times over four to five months but conceded that they might have met a

“couple” times more. Further, he claimed that he did not meet witbnenglse

from trial counsel’s law office. Petitioner remembered the trial court telling him

about his rights and how he would be waiving those rights by pleading guilty. He
recounted that when the trial court asked if he knowingly and voluntarily pled

3 Petitioner’s ineffectiveassistance claim in state court was broad, rambling, and imprecise, as it
is in this case Responderdittempts to parsine current claim into eight sudaims identified on
several pages scattered throughout his Answer (Doc. No. 28,8t2-16) andassertshat several

of them are procedurally defaulted@his good idea falls short, howevas,Respondent’s approach

is difficult to follow and appears objectivalycomplete anéhaccurate. For examplRespondent
completely ignores Petitioner’s claim that counsel failed to investigate dmdpardy issues,
which appears in both his state court appellate brief and his current claim. @@&¥Nt at 14;

Doc. No. 17 at 19.)Because it is more straightforward to turn directly to the merits of Petitioner’s
claim than toconduct a painstaking comparisonhi$ state court briedind his curreinclaim to
determine whethat is exhaustedthe Courtreatsthis claimasexhausted as a whotegardless

of its allegedpartial default. See28 U.S.C. § 2254(b)(2) (“An application for a writ of habeas
corpus may be denied on the merits, notwithstanding the failure of the applicahatstethe
remedies available in the courts of the Stateég also Hudson v. Jon&b1 F.3d 212, 216 (6th

Cir. 2003) (proceeding directly to merits analysis because “the questiprocddural default
presents a comighted question . . . and is unnecessary to our disposition of the d¢aaehsic

v. Birkett 451 F. Supp. 2d 874, 887 (E.D. Mich. 2006) (performing de novo review of unexhausted
habeas claim because “it is easier to address the merits of Petitioagrisgten to perform a
procedural default analysis”).
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guilty, he responded, “l understand and | do.”

Petitioner maintained that he had never seen the video and that “there wasoreally
reference to [the video] as well.” But, Petitioner admitted that he was awére of t
existence of a video and that trial courdistussed the existence of the video with
him. Petitioner claimed that trial counsel did not properly investigate whitther
video was obtained improperly and subject to suppression. Petitioner asserted that
he would not have pleaded guilty if he had seen the video and other documents that
were allegedly kept from him. One of those documents was the report of the
Department of Children’s Services (“DCS”), which Petitioner had “heard”
contained no admission by the victim that she was the child in the WRd&toner
maintained that if he had been provided all of the information, he would have gone
to trial because he “got basically, what [he] would have gotten had [he] gone to
trial, which is a life sentence.”

With regard to his representation by trialingel Petitioner went on to say:

| don’t really see how she really represented me. She didn’t question
the witnesses on the stand during sentencing; didn’t provide, really
any support other than sitting there . . . [n]Jo mitigating factors were
presented; Wasn't given information as far as what evidence was
supposed to be used or planned to be used. She wouldn’'t answer
correspondence.

Petitioner admitted that trial counsel objected to some testimony during the
sentencing hearing and the testimony was ebeduHe further admitted that trial
counsel put on mitigation evidence regarding his childhood, his mother’'s mental
health issues, and Petitioner’s history as a victim during his childhood. Despite the
introduction of this evidence, Petitioner indicated that he wanted to talk about his
experiences in the military dealing with paistumatic stress disorder, anxiety, and
depression. Petitioner claimed that he was aware that the trial court could run his
sentence consecutively to Hederal sentence but thiaé was not aware that the

trial court could run his state sentences consecutively to one another. He says that
he understood the total sentence on both counts to be “25-years period[.]”

Trial counsel testified at the pesbnviction hearing that she haddn a licensed
attorney since 2005 and that she had handled two to three child sex cases a month
at the public defender’s office. Trial counsel said that she met with petitiaher “
least six times” via video monitor and that it was her practice to meet with clients

in person on serious cases like this one. According to trial counsel, during her
meetings with Petitioner, she discussed the contents of the child forensiareport

the DCS records. Further, she said that those documents were providedxodpetit

as a part of his discovery package. Trial counsel indicated that she viewed the video
and discussed its contents with Petitioner. Trial counsel conducted hesearc
determined that the video was seized legally.

Trial counsel testified that she recognized that Petitioner was serving a federal
sentence and investigated whether there was a bar to prosecution by the State. Trial
counsel conducted multiple plea negotiations with the State which culminated in
the State agreeing to the plea ultimately estteby Petitioner. She stated that
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Petitioner pled guilty to production of the video in federal court, and the contents
of the video revealed that the person doing the filming was also the person engaging
in the criminal act. Trial counsel went on to say that the victim was identifiable
from the contents of the video. Trial counsel said that she discussed thetbase wi
Petitioner and told him that it was likely that he would be convicted on all of his
charges if the case went to trial. She further explainatthe maximum sentence

for a conviction on all counts could be over 100 years. In trial counsel’s opinion,
the best shot at getting concurrent sentencing was to do an open plea. Trial counsel
recounted that Petitioner told her that “he wanted to takélty plea, because he
didn’t want to put the child through anymore and his wifex-wife through
anymorel[.]”

(Doc. No. 27-16 at 3-4.)

All federal claims of ineffective assistance of counsel are subject to the hefeheutial
two-prong standard dbtrickland v. Washingtgnd66 U.S. 668 (1984), which asks: (1) whether
counsel was deficient in representing the defendant; and (2) whether counselts dgliegency
prejudiced the defense so as to deprive the defendant of a faildtretl.687. To meethe first
prong, a petitioner must establish that his attorney’s representation “feW lae objective
standard breasonablenessand must overcome the “strong presumption that counsel’s conduct
falls within the wide range of reasonable professi@sdistance; that is, the defendant must
overcome the presumption that . . . the challenged action ‘might be considered salund tr
strategy.” Id. at 688, 689. The “prejudice” component of the claim “focuses on the question of
whether counsel’s deficient performance renders the result of the tedibbie or the proceeding
fundamentally unfair.”Lockhart v. Fretwe|l 506 U.S. 364, 372 (1993). Prejudice, under
Strickland requires showing that “there is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would have been diff&teickland 466 U.S.
at 694. “A reasonable probability is a probability sufficient to undermine confidentdeei
outcome.”ld. To establish prejudice in the contextajuilty pleaa petitioner who pleaded guilty
“must show that there is a reasonable probability that, but for counsel’s errosldenat have

pleaded guilty and would have insisted on going to tridill"v. Lockhart 474 U.S. 52,9 (1985).
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The Supreme Court has further explainedStrecklandprejudice requirement as follows:
In assessing prejudice und&trickland the question is not whether a court can be
certain counsel’s performance had no effect on the outcome or whether dildgos
a reasnable doubt might have been established if counsel acted differently. Instead,
Strickland asks whether it is “reasonably likely” the result would have been
different. This does not require a showing that counsel’s actions “monethiae
not altered th outcome,” but the difference betwe&tricklands prejudice
standard and a moegrobablethannot standard is slight and matters “only in the
rarest case.” The likelihood of a different result must be substantial, not just
conceivable.
Harrington v.Richter, 562 U.S. 86, 1112 (2011) (internal citations omitted). “[A] court need
not determine whether counsel's performance was deficient before examiringejudice
suffered by the defendant as a result of the alleged deficiencies. . . . IfSieisteadispose of an
ineffectiveness claim on the ground of lack of sufficient prejudice, which we expkcttan be
so, that course should be followe&ftickland 466 U.S. at 697.
As discussed above, howevarfederal court may not grant habeagfedn aclaim that
has been rejected on the merits by a state amidss the petitioner shows that the state court’s
decision “was contrary to” law clearly establishedtlyy United States Supreme Court, or that it
“involved an unreasonable applicatiofi such law, or that it “was based on an unreasonable
determination of the facts” in light of the record before the state.@314.S.C 8§ 2254(dj1) and
(2); Williams v. Tayloy 529 U.S. 362, 412 (2000). Thus, when an exhausted claim of ineffective
assistance of counsel is raised in a federal habeas petition, the question tolssl rssnot
whether the petitioner’'s counsel was ineffectiRather, “[tlhe pivotal question is whether the
state court’s application of ti&tricklandstandard was unreanable.Harrington v. Richter562
U.S. at 101. As the Supreme Court clarifietHarrington,
This is different from asking whether defense counsel’s performance fell below
Stricklands standard. Were that the inquiry, the analysis would be no diffébvamt

if, for example, this Court were adjudicatin@icklandclaim on direct review of
a criminal conviction in a United States district court. Under AEDPA, though, it is

17



a necessary premise that the two questions are different. For purposes of
§2254@d)(1), an unreasonable application of federal law is different from an
incorrect application of federal law. A state court must be granted a nisdezad
latitude that are not in operation when the case involves review undritkdand
standard itself

Id. (internal quotation marks and citation omitted).

The Tennessee Court of Criminal Appeals accurately identified and esglaime
Stricklandstandard for federal ineffectivassistance claimand its application in the guilty plea
context undeHill v. Lockhart (Doc. No. 2716 at 5-6.) It then went on to reject Petitioner’s claim
on the merits of botBtricklandprongs:

In this case, trial counsel met with Petitioner multiple times. During those
meetings, trial counsel and Petitesrdiscussed the DCS report, the contents of the
video, implications of going to trial, and Petitioner’'s sentencing exposure. Trial
counsel negotiated a plea agreement with the State and provided advice to
Petitioner on whether to take the deal. Petitidnek the deal because “he didn’t
want to put the child through anymore and his witswife through anymore][.]”

At the sentencing hearing, trial counsel objected to inadmissible testimony,
conducted a direct examination of Petitioner, entered letterstaiflof Petitioner

into evidence, and argued on Petitioner's behalf. Trial counsel’'s actiehamm
objective standard of reasonableness. Trial counsel was not deficient.

Moreover, Petitioner has failed to show that he was prejudiced by trial counsel’'s
adions. Petitioner admitted to raping the victim, and at the sentencing hearing, he
stated that he was pleading guilty to relieve the burden on his family. Now, in

hindsight, Petitioner claims that he would have not have pled guilty. None of the
deficiencies in representation alleged by Petitioner create a reasonable probability
that he would not have pled guilty.

(Doc. No. 27-16 at 6.)

Petitioner has not established that this disposition of his claim was objectively
unreasonableThe state courts obviously credited counsel’s testimony that she had cdritlecte
appropriate research and found there was no basis to suppress tha@peideto bar the state
prosecutionand “federal habeas courts do not have license, under § 228l (edetermine
witness credibility, whose demeanor is observed exclusively by the stateé Givens v. Yukins

238 F.3d 420 (6th Cir. 2000) (citidgarshall v. Lonbergerd59 U.S. 422, 434 (1983)The record
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is crystal clear that Petitioner pleadgdlty because (in apparently a more altruistic frame of mind)
hedid not want to subject his victim and her mother to a, tified outcome of which his attorney
correctly advised him was almost certain to be a conviction in light of deetape he haalready
admitted to makingHe hoped forconcurrent sentences and believed pleading guilty gave him the
best chance of that outcomEhe state coureasonably determingbatthere was not a substantial
likelihood that Petitioner would have elected to go to trial in those circumstancesciurisel

had approached the cameydifferently.

With respect to the portion of Petitioner’s claim about ineffective assistaneetaireng,
a 25year sentence was mandatory for each count of child rape, and the only issue tavbeeatketer
at the sentencing hearing was whether those sentences would run consecutieabumently
with each other and/or the previoustyposed federal sentenceAs discussed furthem
SectionV.B.5 below, the Tennessee Court of Criminal Appeals determined on direct appeal that
the imposition of consecutive state sentences was appropriate in this casgtatedaw. There
is no reasonable probabilitlyat a more aggressive cressamination of the victim’s mothewho
was the only witness at the sentencing hearing other than Petitromdd likely have led to
concurrent sentencedloreover that approach would have been contrary to Petitioegpsess
desire to prevent his exife from having to “go through this” and his strategy of throwing himself
on the court’s “grace and mercy3éeDoc. No. 273 at 15.) Petitioner suggests that counsel
should have researched and presented more mitigatidgnce about higfe, but thestatecourt
on postconviction appeatorrectly observed that, when counsel asked him at his sentencing
hearing whether there was anything else he wanted to say, Petitionedexsidothing coming
to mind.” (Doc. No. 2716 at 2 Doc. No. 273 at 15) Accordingly, Petitionehas not demonstrated

that counsel's performance at sentencing was objectively unreasonable thnetleaisany
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substantial likelihood that he would have received a lighter sentence if chwaaspkerformed

differently.

Claim 1 thus fails on its merits.

B. DEFAULTED CLAIMS

1. CLAIM 2 — Guilty Plea Not Knowing and Voluntary

Petitioner asserts that his plea vim$ knowing and voluntary because he pleaded guilty
believing that the only issue to be determined at sentencing was whetheetsgistahces would
be concurrent or consecutive to his previously imposed federal sentence. (Doc. No. 1Th&20.)
factthat the trial court ordered his state sentences to run consecutive to eadpetit@ner says,
rendered his plea unknowing and involuntatg.)( He asserts that he raised this claim in state
court postconviction proceedings and exhausted it in joostviction appeal.ld. at 16-11.)
Respondenasserts that this claim is nevertheless procedurally defaulted because the Tennessee
Court of Criminal Appeals found that it was waived. (Doc. No. 28 at 8.)

Petitioner raised this claim in his Amended Petition for Post Conviction Ré&iet. (No.
27-11 at 90.) The postonviction court denied relief on the merits of the claim. (Doc. Nel27
at 98-99) (concluding that “the contention that convictions were based on an unlawfully induced
guilty plea, or guilty plea involuntarily entered without understanding of the nande
consequences of the plea, is found to be without merit”). On appeal from the deniat- of pos
conviction relief, the Tennessee Court ein@nal appealacknowledged thdheissue statement
in Petitioner’'sappellate briefncluded an assertion that his plea was not knowing and voluntary,
but then explained:

Yet, the issue statement is the only time that the phrase “knowing and vdluntary

appears in Petitioner’s brief. No argument is made regarding the voluntariness of
Petitioner’s plea nor is any case law cited on that issue. Thus, any claim that
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Petitioner’s guilty pleas were not knowing and voluntary that exists independently
of his indfective assistance of counsel claim is waiv@deTenn. Ct. Crim. App.

R. 10(b) (stating “Issues which are not supported by argument, citation to
authorities, or appropriate references to the record will be treated as wathe |
court.”).

(Doc. No. 27-16 at 7.) As explained above, if this ruling constitutes an adequate and independent
state ground for rejection of Petitioner’s claim, the claim is procedurdbylted and not subject
to federal habeas revieWalker v. Martin 562 U.S. 307, 315 (2011).

The United States Court of Appeals for the Sixth Circuit has repeatetty that
Tennessee’s Rule 10 waiver rugea “firmly established and regularly followed’ rule” that is
“independent of the federal question and adequate to support thespidgviathis v. Colson528
F. App'x 470, 478 (6th Cir. 2013jquoting Beard v. Kindley 558 U.S. 53, 532009) and
Middlebrooks v. Bell619 F.3d 526, 5386 (6th Cir.2010). Accordingly, the state court’s
rejection of Petitioner’s claim on that basemders his claim procedurally defaultédl.

Petitioner does not argue that he has any cause or prejudice to excuse thefdtfsult
claim. (Doc. No. 17 at 211,20.) Nor has Petitioner established that the rejection of this claim
constitutes any miscarriage of fliee. His understanding of his possible sentence structure at the
time of his plea has no bearing on his guilt or innocence of the crimes to which he abnfesse
Moreover, the Court notes that Petitioner acknowledges that he understood the triabwolurt c
orderconcurrent 25/ear state sentences to run consecutive to Risy2dr federal sentencéde
was apparently prepared, therefore, for the possibility that his total eéfsetntencenightexceed
52 years. The trial court’s impasion of consecutive 2year sentences to run concurrent with
Petitioner's 27year federal sentence resulted in a total effective sentence of 58-years than
two years shorter thanpmtential sentence Petitioner admittekihew he risked when he pleaded
guilty. Accordingly, evenfihe were confused about #tle different permutations his sentence

could take, he was not actually prejudiced by an outcome that was more bereitiahe he
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willingly risked.

This claim is procedurally defaultedthout cause or prejudicand is not subject to habeas
review.

2. CLAIM 3 — lllegal Search and Seizure

Petitioner asserts that U.S. Army C.1.D. persomoelducted an illegal search and seizure
of his property irhis shared living quarters inaq. (Doc. No. 17 at H12, 21.) He says that he
raised this claim in postonviction proceedings and exhausted it on-gostviction appeal.ld.
at 12.) The postonviction court found the claim to be without merit, finding that “[t]here is
nothing in the record of thisase to support the contention there was use of evidence gained
pursuant to an unconstitutional search and seizure.” (Doc. Nbl 27 99.) On postonviction
appeal, this claim was relegated to once sentence of the summary of Petifosecenviction
hearing testimony in the context of an ineffectassistance claifDoc. No.27-14 at 6, 11), and
the Tennessee Court of Appeals appears only to have ruled on the merits of thevieeffect
assistance claim. (Doc. NB7-16 at 4-6) (obserung that “[tJrial counsel conducted research and
determined that the video was seized legallyfhe Court finds this independent challenge to the
legality of the search and seizure to be procedurally defaulted.

Moreover,Petitioner’s guilty plea itself waed any Fourth Amendment challenge to the
collection of evidence against him. The Supreme Cmstuled that:

[A] guilty plea represents a break in the chain of events which has preceded it in

the criminal process. When a criminal defendant has solemnly admitted in open

court that he is in fact guilty of the offense with which he is charged, he may not

thereafter raise independent claims relating to the deprivation of cons@dutio

rights that occurred prior to the entry of the guilty plea. He may atthck the

voluntary and intelligent character of the guilty plea by showing that theeade

received from counsel was not within the standdegigplicable to ineffective

assistance claims]

Tollett v. Hendersgmi11 U.S. 258, &7 (1973) Another district court in this circurhore recently
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explained the applicable lawhen it rejected the Fourth Amendment of a habeas petitioner who
had pleaded guilty:

Moreover. . . Petitioner has waived the issue by pleading guilty. It has long been
the case that a valid guilty plea bars habeas review of mogtinsdictional claims
alleging antecedent violations of constitutional rightse Tollett v. Henderspfll

U.S. 258, 267 (1973). Among claims not barred are those that challenge “the very
power of the State to bring the defendant into court to answer the charge against
him,” Blackledge v. Perry417 U.S. 21, 30 (1974), and those that challenge the
validity of the guilty plea itselfSee Hill v. Lockhart474 U.S. 52, 58 (1985);
Haring v. Prosise462 U.S. 306, 320 (1983)pllett, 411 U.S. at 267.

Petitioner does not challenge either the validity of the plea or the jurtsdadtihe

trial court. Instead, Petitioner’s claim that the search warrant violatedotirghF
Amendment is an antecedentnstitutional violation that is not cognizable on
habeas reviewTollett, 411 U.S. at 266see also United States v. Andersa83
Fed.Appx. 960 (3d Cir. 2008) (applyinfollett and holding that entry of a guilty
plea forecloses subsequent attack on adequacy of arrest wadrategt States v.
RiveraJuarez No. 934288, 1994 WL 657087, at *1 (6th Cir. Nov. 21, 1994)
(holding that a guilty plea waives a petitioner’'s claims of illegal arrest and
searches). As a nal$, by entering his guilty plea, Petitioner waived his claim based
on the search warrant.

Clausell v. OlsonNo. 2:16€V-250, 2016 WL 7155383, at *5 (W.D. Mich. Dec. 8, 2016).

In this case Petitioner has not challenged the jurisdiction of the state couftita try the
state charges, and the Court has already separately addressed his claims tbatwas mot
knowing and voluntary and that ineffective assistance of trial counsel invalidatedehis pl
Petitioner’sconviction was ultimately based not on the evidence gathered in Irag but on his
admission in open court during his plisat he had intentionally sexually penetrated the victim
twice on the date in question. THéareak in the chain of events” waived any constitutional
challenge to the collection of evidence he might otherwise have assertedinig¢his claim.

3. CLAIM 4 — Double Jeopardy

Petitioner alleges that hstateprosecution for theamesex crimegortrayed in the child
pornography for which he was convicted in federal canrbunted to his beingunishedtwice

for the same acts in violation of the constitutional prohibition against double jeoflacdy.No.
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17 at 22.) He asserts that he exhaustkid claim in postonviction proceedingsd. at 13—14),

but both his postonviction appellate brief and the Tennessee Court of Criminal Appeals’ opinion
are limited to his ineffectivassistance clairh.(Doc. No. 2714 at 6; Doc. No. 216 at 4.)
Accordingly, this independent claim is defaulted.

Again, moreover, this clainis waived as a matter of federal law for the same reason his
Fourth Amendment claim is waived: he waived it by pleading guilty to the allegedly
unconstitutional chargeJnited States v. Broge488 U.S. 563, 56%1989) (“We hold that the
double jeopardy challenge is foreclosed by the guilty pleas and the judgmemyiofion”).

And finally, this claim clearly lacks merit as a matter of law. The Supremet Gasi
explained tht, in order to determine whether the double jeopardy prohibition has been violated,
“the test to be applied to determine whether there are two offenses or only one, is edwthe
provision requires proof of a fact which the other does’ iglbckburgerv. United States284
U.S. 299, 304 (1932).The production of child pornography under 18 U.S.C. § 22%{d)ape
of a child under Tenn. Code Ann. §-39-522 each require elements not required by the Sther.

And even if that were not the case, separate prosecutions by “separate seyesedh as a state

4 The only reference to Double Jeopardy in Petitioner’s state court brief isntlis sentence in
the summary of trial counsel’s testimony: “No motions, such as Double Jeopamyfied by
Ms. Myers in Mr. Cline’s case.” (Doc. No. 27-14 at 14.)

® Rage of a child in Tennessee law is defined as “the unlawful sexual penetration ofrabycti

the defendant or the defendant by a vittihthe victim is between the ages of three and thirteen.
Tenn. Code Ann. § 383-522(a). 18 U.S.C. § 2251(a) coverdeimalia, the use of “any minor”

in “any sexually explicit conducior the purpose of producing any visual depiction of such
conduct” if the defendant knows or has reason to know the depiction will be transported or
transmitting in interstate or foreign commerce or was produced or transnsitbgdnaterials that

were transported in interstate or foreign commerce, including by computer. Eaceahus
requires multiple elements not required by the other, including sexual peEmetnad a specific

age ange on the state offense, and intent to produce a visual depiction and touching interstate or
foreign commerce on the federal offense
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and the federal government, typically do not constitute a double jeopardy viogem®iHeath v.
Alabama 474 U.S. 82, 881985)(“[W] hen the same act transgresshe laws of two sovereigns,
it camot be truly averred that the offender has been twice punished for the same bifitiocdy
that by one act he has committed two offences, for eaghioh he is justly punishable.”) (Internal
punctuation and citation omitted).

This claim is defaulted and would fail on its megtgen if the Court considered it.

4. CLAIM 5 — Defective Indictment

Petitioner claims that his state indictment wasedife in severahonjurisdictional
respects and says that he exhausted the claim wt@aogiction proceedings. (Doc. No. 17 at 23—
24.) However, there is no mention of any defect in his state court indictment iorfeett post
conviction appellate brief. (Doc. No. 24.) This claims clearly defaulted.

Moreover, this claim, too, was waived by Petitioner’'s guilty plea: “A validtygplea
waives all norurisdictional defects in the defendasihdictment. United States v. BalNo. 93
3743,12 F.3d 214Table), 1993 WL 524240, at *@th Cir. Dec. 15, 1993) (citingollett v.
Henderson411 U.S. 258, 267 (197)3)

5. CLAIM 6 — Excessive Sentence

Finally, Petitioner claims théiis effective fiftyyear sentence constitutes cruel and unusual
punishment fooffenses that were “not threatening nor aggressive” becausexyearold rape
victim “compl[ied] with the suggestions in the footage and did not appear under duress in any
way.” (Doc. No. 17 at 25.He asserts that he exhausted this claim in-postiction proceedings.
(Id. at 26.)

Petitioner did assert this claim in his pro se jmastviction petition (Doc. No. 211 at 33),

but he did not raise it on appeal from the denial of-posviction relief. (Doc. No. 214.) And
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his claim on direct appeal that the trial court had abused its discretion by orberistate
sentences to run consecutively relied exclusively on state law conctraipgper application of
Tennessee’s statutory sentencing fac{@seDoc. Na 27-5.) Accordingly, the Court agrees with
RespondentsgeDoc. No. 28 at 6)hatPetitioner’s federal constitutional challenge to his sentence
is procedurally defaulted.

Alternatively, even if the Court construed Petitioner’'s direct state appeahtost a
federal claim, Petitioner fails to establish that the state court’'s rwemsy unreasonabld.he
Tennessee Court of Criminal Appeals found that Petitioner’s role as tha'sistepfather, the
victim’s age of six years, and the emotional damage evidenced by her couaselidgficulty
with relationships in the years after the rape were appropriately wesgheghravating factors in
Petitioner’s sentencing and “carried sufficient weight for the impositioartgexutive sentences.”
(Doc. No. 277 at 5-6.) Petitioner’s argument that his sentence is more severethsmnof other
defendants convicted of similar or worse crimes (Doc. No. 17 at 25) does not establisk that hi
sentence is unconstitutional, and he does not cite any Supreme Court authority that sigpports hi
position.

Indeed, there is no such authority that would make the state court’s ruling olyective
unreasonableLittle more than ten years agbgetSupreme Court held that the death penakliypis
unconstitutionally excessive senterioe child rape, but even thehacknowledged that rape “is
highly reprehensible, both in a moral sense and in its almost total contempt forsbeape
integrity and autonomy of the female victimKennedy v. Louisianab54 U.S. 407, 437, as
modified (Oct. 1, 2008)ppinion modified on denial of ren’$54 U.S. 94%2008) (quotingCoker
v. Georgia 433 U.S. 584, 597-98 (1977)), and that it “has a permanent psychological, emotional,

and sometiras physical impact on the cHilteading to “long years of angsh” that should not be
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dismissed.Id. at 435.

In rejectingan Eighth Amendment habeas claim by a petitioner sentenced to consecutive
sentences totaling fifty years to life for kidnapping to commit rapeijlfier oral copulation, and
forcible rape, the United States District Court for the Central District ofdai# explained:

Although the Supreme Court has ruled that a sentence of death is grossly
disproportionate to the crime of rape (see id.), it has never suggested that a sentence
of years, even one involving the possibility of life imprison, is equagdbssly
disproportionate. And, considering that the Supreme Court has condoned a life
sentence for the relatively minor crime of drug possession, there is no reason t
believe that the Supreme Court would ever hold that a life sentence is grossly
dispropotionate to the crime of rapelet alone a fiftyyear sentence for rape and
forcible oral copulation where the defendant kidnapped the victim in order to
accomplish his crimes.

Moreover, courts addressing the issue have routinely held that comparable
sentencefor rape do ot violate the Eighth Amendmestban on cruel and unusual
punishmentSee, e.g., Cervantes v. Smalb09 WL 6639280, *4811 (C.D.Cal.

Nov. 19, 2009) (holding that Eighth Amendment not violated by twiwyyear

to-life sentence fordrcible rape, rape by the use of an intoxicant, rape of an
unconscious person, rape in concert, kidnapping, and special allegation that the
victim was kidnapped for purposes of rapggingh v. Martel2011 WL 1740588,
*25-26 (E.D.Cal. May 4, 2011) (holdo that thirtynine yeatto-life sentence for

five forcible sex offenses in concert, and aggravated kidnapping circumstance, was
not grossly disproportionate to seriousness of crini&sjre v. Radar2012 WL
3027934, *1 (E.DLa. July 24, 2012) (adoptingcommendation rejecting Eighth
Amendment challenge to thirfive-year sentence for attempted forcible rape and
second degree kidnapindgoss v. Addisqr2012 WL 1080840, *8 (N.DOKla.

March 30, 2012) (sentence of life without parole for three firstredegape
convictions did not constitute cruel and unusual punishmidggtt v. Weber468
F.Supp.2d 1104, 11287 (D.S.D.2006) (consecutive sentences of fiftye years

for first degree rape and fifteen years for sexual contact with childriuage of
sixteen were not grossly disproportionate to gravity of crings;also Bunch v.
Smith 685 F.3d 546, 5450 (6th Cir.2012) (state court reasonably determined that
16-year-old offender’s cumulative 89ear sentence for robbery, kidnapping, and
rape did not violate Eighth Amendment).

Andrade v. McDowellNo. CV 148780 MWF (FFM), 2015 WL 7444265, at *9 (C.D. Cal. Aug.
3, 2015) report and recommendation adopiétb. CV 148780 MWF (FFM), 2015 WL 7454506
(C.D. Cal. Nov. 23, 2015) Petitioner’'s 56year setence for two counts of rape of a child,

therefore, does not appear to be proscribed by Supreme Court precedent. More importantly f
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the purpose of this review, it is certainly not so clearly proscribed thatateecsturt’'s contrary
ruling was unreas@ble beyond any faiminded debate.
This claim is both procedurally defaulted and without merit.
VI. CONCLUSION
Petitioner'sclaims are all either defaulted fail on their meritor the reasons set forth
above. Accordingly, the Court will deny the requested relief and dismiss themetit

An appropriate @lerwill enter.

= L

WILLIAM L. CAMPBELL , J&Z
UNITED STATES DISTRICT JUDGE
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