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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

PACE INDUSTRY UNIONMANAGEMENT
PENSION FUND and BOARD OF
TRUSTEES OF THE PACE INDUSTRY
UNION-MANAGEMENT PENSION FUND,

)
)
)
)
)
Plaintiffs, )

) 3:15C 01032
V. ) Hon. Marvin E. Aspen
)
)
)
)
)
)

ROBERT WOOD JOHNSON UNIVERSITY
HOSPITAL,

Defendant.

MEMORANDUM OPINION AND ORDER

MARVIN E. ASPEN, District Judge:

The plaintiff pension fund?acelndustry Union-Management Pension Fund and the
Board of Trustees of tHeacelndustry Union-Management Pension Fifodllectively
“Plaintiff”) alleges Defendant Robert Wood Johnson University Hospital (‘RWJUH” or
“Defendant”) has failed to meet its contractual and statutory obligatimhsr Section 515 of the
Employee Retirentdg Income Security Act (“ERISA™o make pension contributions to thace
Industry UnioaManagement Pension FufitPlUMPF” or “the Fund”) a multiemployer pension
plan that provides retirement benefitSurrently pending are the partiesoss motions for
summary judgment(Dkt. Nos. 40, 4). Also pending is a joint motion to modify the scheduling
order to extend the trial date and pretrial deadlines. (Dkt. No.R3diptiff’s partial motion for
summary judgment s&s judgment as a matter of law as to its claim for delinquent contributions
involving several classes of nursd3efendaris motion argues Platiff’s onecount complaint

should be dismissed its entirety because Plainttfiasfailed to put forthsufficientevidence to
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prove that RWJUH failed to make pension contributions on behalf of any nurses in violation of
ERISA. For the reasons that follow, batbmmary judgmentotions are granted in part and
denied in part. The motion to modify is denied as moot.
BACKGROUND

Unless otherwise stated, the facts described herein are uedismd culled from the
parties Local Rule 56.01 submissionsSgePl.’'s SOF (Dkt. No. 51); Def.’s SOF (Dkt. No. 44).)
TheFund B a jointly trusteed mukemployer pension funcreated and overseen by
union-appointed and empjerappointed trusteesP[’s SOFY 1.) The Fund is goverd by the
Plan Document (which details its responsibility to pay pension benefits) abetharation of
Trust (to which each participating employer is a party and which outlines thespamceduties
of the trustees and the obligations of the participating employeéds11(6-7, 9.) Participating
employerscontributions to PIUMPF are pooled in a general fund available to pay any benefit
obligation of the plan. Id. 111-2.) The purpose of the Fund is to provide pension and other
benefits to employees in covered employmeld. Y(7.) The Funds solely responsible for
payment of pension benefits to participants, regardless of whether it re@zjuesd
contributions from employers for those participants. {1 2, 8.)

RWJUH is an acute care facilily New Brunswick, New Jersdlgat at all times relevant
was part of the Robert Wood Johnsosalth System. (Dék SOF 1145.) From2003to 2012,
RWJUH was party to a ses of collective bargaining agreements (“CBAs”) with the local union
representig its registered nursesPI(s SOF Y 1#19.) It began contributing to PIUMPF in
October 208 afterRWJUH and the unioanterednto a CBA effective June 29, 2003 to
June 30, 2006 (“2003—2006 CBA")Déf.'s SOFY 6.) The 2003—-2006 CBA provided that

RWJUH “agrees to contribute $1.00 per hour per employee to PACE PeR&onA for the



life of the Agreement consistent with the terms of the Standard Form of AgredntemPACE
Industry UnioaManagement Pension Fund.PI(s SOF{{27-28; Def.$s SOF  7see also
2003-2006 CBA (Dkt. No. 4&) atArt. 16.) RWJUH and the union executed a successor
agreement effective September 2006 to June 30, 2009 (“2006—B#09, @nd thereafter
executed another CBA effective July 1, 2009 to June 30, 2012 (“2009-2012 CBA”").
(Def.’s SOF {1 13, 19.RWJUHSs contribution obligation remained the sameath
subsequent CBA, except the negotiated contribution rate increased under eas$ivaCGiRA.
(Pl’s SOF128-30.)

Each CBA provided that RWJUH agreed to abide by the terms of a Standard Form of
Agreement (“SFA”) between RWJUH ancetihund. Id.) The SFAs providé¢hat the employer
agrees tdbecome a partytthe Fund and the Trust Agreemant detail the employérs
contribution obligations. Id. 1135, 41-44) All contributing employers are subject to the same
SFA terms, except for th@glicable dates and contribution rates, which vary depending on the
employeris pension program and benefit levels offered. { 10.) Section | of theSFAs in
effect from 20032006 and from 2006—2009 provides:

Commencing with the day stated below the undersigned Employer: 1) if subject to

a collective bargaining agreement with the undersigned Union (“collective

bargaining agreement”) agrees to pay the PACE INDUSTRY

UNION-MANAGEMENT PENSION FUND (henmafter called the Fund) the

amount stated below for each compensable hour, outlined below, for employees

subject to the collective bargaining agreement
(Def.’s SOFY8, 15 2003—2006 SFA (Dkt. No. 48} atSection j 2006—200BFA
(Dkt. No. 48-9) (same) The “compensable hours that payment to the Bhad be based”
upon include, among other things, “[a]ll hours worked, including overtime,” and “[a]ll hours

called for under the collective bargaining agreement, but no less than eight péoday for

each holiday not worked.”ld.) Section Ifurther stats:



Language in the collective bargaining agreement to the contrary notwitimgandi
the Employer shall contribute on all individuals performing work covered by the
collective bargaining agreement, including probationary, tempoaayparttime
employees, except for those newly hired individuals in the employ of the Eemploy

for a period of less than sixty (60) calendar days, regardless of the number of days
or hours actually worked by the individual during the sixty (60) day period.

(Def.’s SO 9, 162003—-2006 SFA at 1; 2006—2009 SFA at 1.)
The2003and2006 CBAsdefined the “bargaining unit” as:

all full-time and regular pattme registered nurses and graduate nurses employed
by Robert Wood Johnson Hospital at its New Brunswick location, including those
registered nurses and graduate nurses employed as registered nurssidiestts,

staff nurses, iservice education instructors, infection control nurses, utilization
review nurses, community health nurses, urology clinical coordiraare trainer
coordinators (dialysis), home trainers renal dialysis, field service wdrkeharge
planning nurses, Sr. discharge planners, discharge planning nurses, assistant head
nurseseperating room, scoliosis program coordinators, program coordsnato
Pediatric Chronic Disease Program, Cardiac Catherization nurses, cardiac
rehabilitative nurses, specials procedures nurses, vascular laboratogs, nurs
lithotripter nurse, oncology nurses and directors, ctirs of home care,
administraitve supervisors, head nurses, assistant head nurses (except operating
room), all other professional employees other than registered nurses, technical
employees, guards and supervisors within the meaning of the Act and all other
employees.

(2003—-2006 CBA at Art. 1.1; 2006—2009 CBA (Dkt. No. 48s3)me)) The 2009-2012 CBA
differed slightly in that it added “and all positions considered bargainingsitjiis of
July 1, 2009” before the list of exclusions. (2009-2012 CBA (Dkt. Nol@Bat Art.1.1.)
Each CBA stated “[w]henever the terhesnployeé or employe€sare used hereinafter in this
Agreement, they shall be deemed to apply only to employees of the Hospital whduatednc
within the bargaining unit above described.” (2003—-2006 CBA at Art. 1.2; 2006—-2009 CBA
(same); 2009-2012 CBA (samje).

In 2007, RWJUH'’s payroll for October 2003 to December 2005 was audited
(the“First Audit”) to “determine the accuracy of the hours reported on the remittance raparts

contributions paidy the Employer.” (Defs SOF § 34.) The audit also examined “whether the



Employer is in compliance with the Standard Form of Agreement between theyEmghd
[PIUMPH.” (Id. 1 35.) The Fund regularly engages an independent accounting firm, Bond
Beebe, to audit contributing employers on a regular basis to ensure emplogdh® gairrect
amount of contributions to the fund. (BISOF |1 1212.) Plaintiff alleges RWJUH calculated
its contributions by use of an automated process by which, for each bi-weeklgrmay ft
geneated a "PACE Defined Benefits Report” detailing contributions by emplmke code.

(Id. 1145-49.) Based on thesecords thefinal First Audit Reportoncluded RWJUH failed to
contribute on behalf afeveralob classifications: Clinical dsing Specialist, Nursing
Education Specialists, Clinical Educators of Operations, Diabetes Nunsgdtis, and
Community Health Nurse.ld. 11 80-82.

The auditor completed a second audit report on June 12, 2008 for the period of
January2006 to December 200thé “SecondAudit”). (Id. 184.) As relevant here, the final
Second Audit Report conclud&®WJUH failed tocontribute for “on call” hours, “weekend per
diem” hours, and hours worked bigased nurses who were hired through staffing ages and
who are not on RWJUH'’s payrollDéf.’s SOF|{ 49-51.)Thereaftera third audit report was
completedbn February 18, 201dhe“Third Audit”). (Pl's SOF 1 92 TheThird Audit
addresse@®WJUHSs records covering the period from January 2@0Becembe011, and
from 2003 to 2012 for “leased” nursesld{ The Third Audit Reporélleged RWJUH owed
$859,483.78 in unpaid contributions for 2003 through 2012, including $162,525.31 related to

hours worked by leased nurseBef{’s SOFf 58 Pl's SOF 11 9299.)



Plaintiff filed the instant complaint on September 25, 2babeging RWJUH failed to
make pension contributions in violation of Section 515 of ERIBRintiff alleges that auditof
benefits reports from 2003 to 2011 revealed RWJ&lled toremit payment for contributions
due and owing to the Fund totaling $859,483.78 in delinquent contributions. (Compl. { 30.)
Plaintiff also alleges RWJUH is liable interest on those delinquent contribusin@snount it
claims totaled $824,066.06 as of June 30, 2015, asaa#103,355.45 in costs associated with
the audit for the final Third Audit Reportld() Finally, Plaintiff contends it is entitled to
liquidated damages, interest, attorneys’ fees, and cddtsf 31.)

LEGAL STANDARD

Summary judgment is proper only when “there is no genuine issue as to aniahfatér
and the moving party is entitled to a judgment as a matter of law.” Fed R. Civ. P. 56(c). A
genuine issue for trial exists when “the evidence is such that a reasonaloleuld return a
verdict for the nonmoving party.Anderson v. Liberty Lobby, In&77U.S. 242, 248,
106S. Ct. 2505, 2510 (1986). This standard places the initial burden on the moving party to
identify “those portions of the pleadings, depositions, answers to interrogatoriegnandians
on file, together with the affidavits, if any, which it believes demonstrataltsence o
genuine issue of material factCelotex Corp. v. Catretd77 U.S. 317, 323,
106S. Ct. 2548,2553 (1986) ifiternalquotations omitted). Once the moving party meets this
burden of production, the nonmoving party “may not rest upon the mere allegations or denials of

the adverse partypleading’ but rather “must set forth specific facts showing that there is a

! Plaintiff also filed an earlier lawsuit after the Second Audit was completed, gllR§iIUH
was indebted to the Fund in the amounts identified in the First and Second Audit Reports.
(Pl's SOF 1 86.) The parties reached a settlement of the claimsrir2 A2013. (d. 1 87.)
They agreed to toll any statute of limitations and provided that either auity laring an action
in federal court to resolve the outstanding issulsk. { 88-91)
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genuine issue [ahaterial fact] for trial.” FedR. Civ. P. 56(e). YWhere the parties have filed
crossmations for summary judgment, wevalate each motion on its own merits and view all
facts and inferences in the light more favorable to the nonmoving paBgKéry &
Confectionery Union & Indus. Int’'| Health Benefits & Pension Funds v. New Bakery Co. of
Ohio, 133 F.3d 955, 958 (61ir. 1998) (quotingViley v. United State®0 F.3d 222, 224
(6th Cir. 1994)). “The judge is not taveigh the evidence and determine the truth of the matter
but to determine whether there is a genuine issue fot’tridagan v. United States
342 F.3d 493, 497 (61@Gir. 2003) (quotind-iberty Lobby 477 U.S. at 249, 106 S. Ct. at 2511).
ANALYSIS
“When collectivebargaining agreements create pension or welfare benefits plans, those
plans are subject to rules established in ERIS¥A.& G Polymers USA, LLC VTackett
—U.S.—, 135 S. Ct. 926, 933 (2015). Under Section 515 of ERISA, employers are obligated
to make contributions in accordance with an applicable collective bargagiagment
BrownGraves Co. v. Cent. States, Se. and Sw. Areas Pe@8®1i-.3d 680, 683 (6tir. 2000).
Section 515 provides,
[e]Jvery employer who is obligated to make contributions to a multiemployer plan
under the terms of the plan or under the terms of a collectively bargained agreeme
shall, to the extent not inconsistent with law, make such contributions in accordance
with the terms and conditions of such plan or such agreement.
29 U.S.C. § 1145. “Because, unfl8fection 515, multiemployer plans are entitled to rely on the
literal tems of written commitments between the plan, the employer, and the union, the actual
intent of and understandings between the contracting parties are immateaal.Bakery
133 F.3dat959;see alsdperatingeng rs Local 324 Health Care Plan v. G & W Const. Co.

783 F.3d 1045, 1051 (6th Cir. 2018)T] he multtemployer plans may rely on the literal terms

of written agreements between the employer and the thidRelying on the collective



bargaining agreements and plans as writtenves the purpos of enabling beneficiaries to learn
their rights and obligations at any time,” and “lends certainty and pretitgt&do employee
benefit plans.”Orrand v. Scassa Asphalt, Ing94 F.3d 556, 561 (6thir. 2015)(internal
guotations omitted)see alsdNew Bakery133F.3dat 959 (obseving “Congress enacted
Section515 in order to permit “trustees of plans to recover delinquent contributions
efficaciously, and without regard to issues which might arise under taoagement relations
law” (internal quoations omitted)).“The fund thus stands much like a holder in due course in
commercial law who is entitled to enforce the writimighout regard to understandings or
defenses apmable to the original partiesNew Bakery133 F.3dat 959 (further explaning that
by “allowing multiemployer funds to enforce the literal terms of an emplsyemmitment,
[S]ection515 increases the reliability of their income streams, reduces the cost and delay
associated with collection actions, and reduces or eliminates the cost of mgrilterformation
of collective bargaining agreements” (internal quotations omittadgprd. Nw. Ohio Adms,

Inc. v. Walcher & Fox, In¢270 F.3d 1018, 1025 (6@ir. 2001)(applying “the weHestablished
precedent that ERISA funds are accorded a special status and are entitled tolemforce t
writing”).

Accordingly, we mustéxamine the pladocuments and the collective bargaining
agreement to determine the scopgloéd employers] obligation to contribute to the Pension
Fund” New Bakery133 F.3d at 959. dlective-bargaining agreemenése interpreted
according to ordinary principle$ oontract law, at least when those principles are not
inconsistent with federal labor policyrackett 135 S. Ctat933;Orrand, 794 F.3d at 561.
“Where a contract is in writing and its terms are clear and unaousgwe ascertain the

contracts meamg in accordance with the coatts plainly expressed intent.”



Orrand, 794 F.3d at 562. Whether a contract term is ambiguous is a question of law for the court
to determine.Walcher & Fox 270 F.3d at 1025. Each provision of the CiBAnterpreted
“consistently with the entire document and the relative positions and purposes ofide® par
order to “give full meaning and effect to all [plan documents’] text, avoiding ecaisins that
would render provisions illusory.Moore v. Menasha Corp690 F.3d 444, 451 (6th Cir. 2012)
(quotingUAW v. Yard—-Man, Inc716 F.2d 1476, 148®th Cir.1983)). “If, however, the plain
language is susceptible to more than one interpretation, we then considercestitesice to
supplement the parties’ intehtld. “If an examination of the available extrinsic evidence fails
to conclusively resolve the issue and a question of fact as to intent remains, thearygsum
judgment is improper.’1d. (quotingNoev. PolyOne Corp.520 F.3d 548, 552 (6th Cir. 2008));
accord.Parrett v.Am. Ship Bldg. Cq.990 F.2d 854, 858 (6th Cir. 1993 he existence of an
ambiguity is a matter of law; once language is held to be ambiguous, however,riretatien
of such language is a factual issue turning on the pairtiesit.’).

Plaintiff and RWJUH dispute whether the hospital was required to contribute to the Fund
for hours worked by(1) Case Manager§2) per diem nurse (3) leased nuges; (4)Nursing
Education Specialists/Nursing Education Associates, Clinical NursingaBges; Clinical
Educators of Operations, and Diabetes Nurse Clinic{@ommunity Health Nurses;
and(6) Child Life Coordinators We address the partierguments with respect to each group
of nurses below.

l. CASE MANAGERS

Plaintiff contends that RWJUH owes $42,550.75 in delinquent contributions for Case
Managers (job code PP338) from October 1, 2006 to September 30, 2007S@F{sL04(a).)
RWJUH admits that it did not contribute on behalf of Case Managers betweeriQGt@606

andSeptember 30, 2007 Defs Resp. to PIs SOF(Dkt. No. 54){1 74-77.) However, RWJUH
9



denies thatontributions were due on behalf@ase Manageyinstead arguing the Fund was not
entitled to contributionfor Case Managentil they were expressiycorporated into the CBA

for the first time on June 11, 2007. There is no dispute that contributions were not owed for
Case Managers under the 2003—-2006 CBA as they were not part of the bargaining unit during
that period.

Case Managers were added to t88622009 CBA pursuant to Appendix C, which set
forth the “terms and conditions of employment for the Case Managers who anétpartarger
bargaining unit of Registered NursesPl.ls SOF{ 23.) RWJUHargues Apendix Cwasnot
incorporated into the 2006—20CBA until Junell, 2007 pursuant to a Memorandum of
Agreement (“MOA”). (Defs Respto Pl!s SOFY 75-77, 104.) RWJUH contendsat the
ratification date for Appendi& was not the same as the effective date for the CBA as a whole,
and the MOAthereforegovernshe commencement of its contribution obligation
(Def.’s Resp.Br. (Dkt. No. 53)at5.)

Article 34 of the 2006—2009 CBA provides that the “terms and conditions of employment
for the Case Managers who are a part of the larger bargaining unit of RefiSteses are set
forth in the attached Appendix C.” (2006—2009 CBA at Art. 34.) Appendilke@ise states
that it “is intended to set forth the terms and conditions of employment for the Case Managers
who are part of the larger bargaining unit of Registered Nurses” ande$s]otherwise
indicated the provisions of the [CBA] applyttee Case Managers.” (208009 CBA,

App'x C at46.) Inrelevant part, Appendix&nended tharticle 15 “Retirement Plan”
provision to state “[e]ffective the first day of the next calendar quartemfimlg ratification of
this Agreement, the Hospital agrees to contribute $1.10 per hour per employee t®BrAkin

‘Plan A for the life of the Agreement consistent with the terms of the Standard Form of

10



Agreement of the PACE Industry Union-Management Pension Fund.” (2006—2009 CBA,
App'x C atArt. 15))

The 20062009 CBA became effective Septeen 18, 2006. Kl.'s SOF  25.) Plaintiff
argues that the language of Appendix C plainly provides that RWJUH was obligated mo begi
making contributions for hours worked by Case Managers beginning October 1, 2006, which
was thestart of thenext calendaquarter after ratification. (P$.Mem.ISO Partial Mot. for
Summ. J. (“Pls Mem.”) (Dkt. No. 42)at 11.) However,RWJUHdid not begin making
contributions for Case Managers until the next calendar quartert at@msthe MOA was
executed, or Septemb@0, 2007. Pl's SOF54, 75-77.) Plaintiff alsargues RWJUH s
reliance on the MOAs misplacedecause thMOA is inadmissible (Pl.'s Reply(Dkt. No. 62)
at 6-10.) Plaintiff contends RWJUH failed to produce it in discovery and only disaloeed
the firsttime in response to Plaintéfsummary judgment motion(ld.)

We do not consider the MOA because the plain language of the CBA compels the
conclusion that RWJUH was obligated to contribute on behalf of Case Manageng starti
October 1, 2006. The reference‘this Agreement” imArticle 15 of AppendixC plainly refers
not to the MOA, but to the CBA, whidhlsoreferences at the outset, “THIS AGREEMENT
made this 18th day of September, 2006.” (2006—2009 CBA at 1.) The CBA refers throughout to
the terms of “this Agreement."Sge, e.gid. atArt. 35.1 (“This Agreement shall be in effect
from Septembet8, 2006 to June 30, 2009"); Art. 15 (“The Hospital agrees to contribute $1.10
per hour per employee to PACE PensiBlah A for the life of the Agreement...”).) The
20062009 CBA itself also refers internally to Appendix C. Specifically, &r8dl in the body
of the 20062009 CBA is titled “Case Managers Registered Nurses” and provides, gtihe t

and conditions of employment for the Case Managers who are part of the larger bgngjaiini

11



of Registered Nurses are set forth indttached Appendi€.” (2006—-2009 CBA at Art. 34.)
Thus, it is contrary to the express terms of the CBA to read Appendix C as having been
incorporated, executed, andegftive nearly a year after the rest of the CBA.

Because the CBA terms are clear and unambiguous, we enforce its plainly expressed
intent. Orrand, 794 F.3d at 562. The Fund is entitled to rely on the written commitments
between the employer and the unasthe CBA language i€lear New Bakery133 F.3cat 959.
Extrinsic evidence cannateate a genuine dispute of material fact, and the fund administrators
are “not required to look into potential side agreements” or “read the minds ofctioigtra
parties” where, as herthe contract language is unambiguoWgalcher & Fox
270 F.3d at 1025. Moreover, the MOA cited by RWJUH differs from Appendix C to the CBA as
incorporated, and pension fund need not search “on its own or through counsel, numerous
collective bargaining agreements for additional, different, or confliceingg regarding
pensions.”NewBakery 133F.3d at 961; ampareMOA (Dkt. No. 53-2) at PagelD #: 1542-50,
with 2006—2009CBA, App’x C at 72-80).

For the foregoing reasons, we find no genuine dispute of fact as to RWJUH’siobligat
to contribute on behalf of Case Managers (Job Code PP338) for the period October 1, 2006 to
September 30, 200AValcher & Fox 270 F.3cat 1025. Pursuant to Article 34 of
the 2006—-200€BA, Case Managensere“part of the larger bargaining unit of Registered
Nurses,” as of the datof execution on September 18, 2006. (2006—2009 CBA, Arse@also
RWJUHSs Resp. to Requests to Admit (Dkt. No. %9 4-6.) Aside from disputing the
meanng of the contract language, RWJUH admits that it did not begin making contributions for
Case Managers until the pay period beginning September 30, 2007. (Def.’s Resp. to

Pl's SOFYy 74-77, 104.) Because we find the CBA unambiguously obligated RWJUH to begin

12



contributing on behalf of Case Managers “[e]ffective the first day ofélecalendar quarter
following ratification of this Agreementfhe Funds entitled to recover the delinquent Case
Manager contributions for the period from October 1, 2006 to September 30,”2IaGitiff's
motion for summary judgment ikereforegranted with respect to its claim foontributions
owedon behalf of Case Managers.

1. PER DIEM NURSES

RWJUH nextcontends that Plaintiff cannot preveaiith respect to its clairthat per diem
nurses were entitled to contributionBRWJUHarguestiis undisputed that per diem nurses do
not qualify as émployee%as that term is defined in the CBA and the Trust Agreement, and the
National Labor Relations Bod (“NLRB”) has specifically determingqeer diem nurseare
excludedrom the largaining unit. (Def.’Mem. SO Mot. for Summ. J. (“Defs Mem.”)

(Dkt. No. 43) at 14.) Plaintiff desnot dispute that the bargaining unit did not include per diem
nurses, or thdwork they performed aproperly classifiegper diem nurses was not bargaining
unit work.” (Pl's Resp.Br. (Dkt. No. 55) at 23 (emphasis in originalRather Plaintiff argues

an issue of fact exists as to whether some per diem nurses wdessiiigd by RWJUH, and in
fact performed bargaining unit workld()

In addition to fulltime and regular pattme nurses on its payroll, and separate from
leased nurses hired from staffing agencies, RWJUH eraglmsr diem nursem each year
between 2004 and 2011. (BISOAF(Dkt. No. 56)1 79.) Per diem nursé$ours are not
guaranteed (Id. 1 80, Pl.s Resp. at 23-2}.Rather, RWJUH hires per diem nurses on its
payroll on an asreeded basis when shifts become availabte.f(80.) Because properly per
diem nurses do not work regular schedules, Plaintiff concedes they are not ipafarfgaining
unit. (Pl.’s Resp. at 24, n.18¢e als®003-2006 CBA at Art. 1.4 (“[P]attme employees who

are not regularly scheduleg the Hospital to work at least thirtwo (32) hours per biveekly
13



pay period . . . shall not be entitled to fringe benefits, except as otherwise provigiad e
2006-2009 CBA at Art. 1.5 (same); 2009-2012 CBA (santédywever, mrses mayransiton
from per diem to fullime or parttime employees, at which point RWJUH would provide the
nursewith a new hire date.lId. { 81.)

Plaintiff offers payroll records showirthatin each year from 2004 to 2011, some nurses
classified by RWJUH as peradn nurses worked enough hours to qualify as “regulartipaet-
employees under the CBAs., they worked in excess of 832 hours per year.

(Pl's SOAF 11 82—83 The CBA defines “regular patime work” as at leas82 hours in a

bi-weekly pay period, which corresponds to 832 hours per y&hr| 83.) Plaintiff argugthe
“regularity of these nurseemployment raises the reasonable inference that they were
performing nursing work at RWJUH orf@ll-time or regular paftime basisand therefore, an

issue of facexistsas to whether these hours should have been considered hours covered by the
CBA and subject to the contribution obligations of the SHA.s(Resp.at 24.) Plaintiff also

points to theFirst Audit Report, which recommended that the job codes for some nurses be
changed because they wenesclassified and insteadorking full-time or regular paftime

schedules. Kirst Audit Report (Dkt. No. 4814) at 4 (“Perdiem Nurse are [sic] not covered by

the Collective Bargaing Agreement. However, the employer does not review the hours worked
by this classification, and some may work regular full and fpag-schedules. If the employer

by chance discovers that a Riem Nurse is working consistant [sic] full or péirhe hours, it is
requested that the employee’s status/job code is changed. The employer has 250 to 8030 per di
nurses on is [sic] payroll each year.”).

There is no dispute that per diem nurses are excluded from the bargaining unit, and

RWJUH had no obligation to contribute for the hours workegrboperlyclassifiedper diem

14



nurses. HoweveRlaintiff has raised sufficient evidence to shibvat some per diem nursesy
have been improperly classified by RWJUH. Accordingly, there is a genuine dispodéerial
fact, and summary judgmecdnnot be granted. Trial is necessary to determine whWaiuH
misclassified anyper diem nurses who were in féfull -time or regular pastime” employees
included in the collective bargaining unit.

1. LEASED NURSES

The parties also dispute whetf®WJUH owescontributions forleased” nursegalso
referred to as “contract” or “traveler” nurseahd they have each moved for summary judgment
based on their interpretation of the relevagiteements Leased nursemenot on RWJUHS
payroll, but are hirednd paicthrough employment agencies to provide nursing services.

(Pl's SOF 11196-98.) Plaintiff contends RWJUH owes $162,525.31 in delinquent contributions
for leased nurses from October 2003 to December,20fgtiod during which RWJUH

continued to engage such worke(Pl!s SOF{{ 93, 97, 99, 104(fPl.s SOAF § 73 RWJUH
admits it did not make contributions on behalf of any hours worked by leased nurses, instead
arguing it was not required to do so pursuant to the language in the governing CBAs,MalFAs, a
Trust Agreement. SeeDefs Resp. tdPl.’s SOF § 93.)

A. SFA Section |

The partiesdisagreementargelycenters on theirespectivanterpretatios of Section |
of the SFAs. (2003-2006 SFA at Section I; 2006—2009 SE&e).) Pursuant to Section |,
RWJUHagreed tpaythe Rund “for each compensable hour, outlined below, for employees
subject to the collective bargaining agreemenid’) (The “compensable hours that payment to
the Fund shall be based” include, among other things, “[a]ll hours worked, including oyertime
and “[a]ll hours called for under the collective bargaining agesgnbut no less than

eight(8) hours per day for each holiday not workedd.)( In addition, Section | providesdt
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“[llanguage in the collective bargaining agreement to the comi@ryithstanding, the Employer
shall contribute on all individuals performing work covered by the collectivealmang
agreement, including probationary, temporary and trag-employes.” (d.)

Emphasizing theémployeesubject to the collective bargaining agreement” clause of the
SFAs,RWJUH submitssummary judgment should be granted in its favor because leased nurses
are not employees of RWJUH aarcktherefore not covered by théB8s. (Defls Mem.at 16
(emphasis added) The CBAs define an “employee” as a person “included within the bargaining
unit.” (Def. SOF 11 11, 18, 31.) The bargaining unit consists of:

all full-time and regular pattme registered nurses and graduate nurses employed

by Robert Wood Johnson Hospital at its New Brunswick location, including those

registered nurses and graduate nurses employed as registered nurssidtestts,

staff nurses, iservice education instructors, infection control nursesizatibn

review nurses, community health nurses, urology clinical coordinator, home trainer

coordinators (dialysis), home trainers renal dialysis, field service wdikeharge

planning nurses, Sr. discharge planners, discharge planning nurses, assa&tant h

nurseseperating room, scoliosis program coordinators, program coordinators,

Pediatric Chronic Disease Program, Cardiac Catherization nurses, cardiac

rehabilitative nurses, specials procedures nurses, vascular laboratogs, nurs

lithotripter nurse, oncology nurses and directors, directors of home care,
administrative supervisors, head nurses, assistant head nurses (except operating
room), all other professional employees other than registered nurses, technical
employees, guards and supervisors withia theaning of the Act and all other
employees.
(2003—-2006 CBA at Art. 1.1; 2006—2009 CBgafne) 2009-2012 CBA (samg) RWJUH
concludes that based on this language, it is “only obligated to contribute on behalf of fases w
are fulktime or regular pastime employee$,subject to the enumerated exceptions.
(Def’s Mem. at 16.)RWJUH further arguedat he SFAs andlrust Agreement “mirrotthis
constructiori. (Id.) For example, the Trust Agreement defines “employees” as “any person

covered by a Collective Bargaining Agreement and a Participation Agréentenis “engaged
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in employment with respect to which the Employerhiigated to make Contributions to the
Trust.” (TrustAgreement Dkt. No. 48-3)atArt. | § 6.)

Plaintiff also points to &ction | butreliesonthe SFAlanguage stating “the Employer
shall contribute omll individuals performing work coverday the colective bargaining
agreement.” $eePl.’'s Resp. at 18 (emphasis in original).) Plairaffues “the SFA obligation
has always been defined in terms of the work covered by the collective bagygegneement,
and the obligation to contribute exists ipestive of how the employer categorizes those
individuals who perform the work.”Id. at 22.) In other words, Plaintiff argugmat regardless
of employment status, RWJUH must contribute on behdkmployees performing
bargainingunit work in addition to the work performed by its bargaining-unit nurses.”

(Id. at17-18.) ThusPlaintiff contends that RWJUH was obligated to make contributiorellfor
leased nursesho “were performing work covered by the CBAs.Id(at 18; PI's Mem.

at21-25) Tothat end Plaintiff has submitted evidence showing that leased nurses performed
the same type of nursing services as regular bargaining unit employ&sdinmtolding similar
responsibilities and working under the same supervisors as regular bargainingsest nur
employed by RWJUH(PI's SOF | 1601.)

Plaintiff’s interpretation isinreasonable in light of the plain language of the agreements,
and it iscontrary to the purposes BRISA Sectiorb15. Plaintiff's reading would render as
surplusage thfirst paragraph of the SFAs, which state that RWJUH is only required to
contribute to the Fund on behalf of “employees” who are “subject to tlezived-bargaining
agreement.”See, e.g.Teamstées Local 348 Health & Welfare Fund v. Kohn Beverage, Co.

749 F.2d 315, 319 (61@ir. 1984) (“A contract will not be construed so as to reject any words as

surplusage if they reasonably can be given mean{ggdtingUnion Inv. Co.v. Fidelity &
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Deposit Co. oMd., 549 F.2d 1107, 1110 (6th Cir. 1977))hefbargaining unit” is defined in

the CBAs and consists generally of “all ftilhe and regular pattme registered nurses and
graduate nurses,” except those working in certain specified job titledexantehere. Thus, the
CBAs and the SFAs rely on airsés employment status to determine coverage and contribution
obligations, and only work performed by “fullne”’ or “regular partime” employees is

covered.

As with per diem nurses, discussed above, to the extent a nurse is misclassified and
should in fact be included in the bargaining unit, there may be a question of factrggardi
RWJUHSs duty to contribute. However, Plaintiff has raised no such argument with respect t
leased nurses, who they concede are not on RWJUH'’s payroll anelithwer “ful-time” nor
“regular paritime” employees. To the extent Plaintiisargued that RWJUImayskirt their
obligations to the union and the Fund by hiring an excess of leased nurses from atgfficigs,
Plaintiff mayresolve that issue by bargainifoy a better dealather than now attempting tead
new meaningnto theunambiguouserms of theelevant agreements$laintiff's position with
respect to leased nurses is also belied by its acknowledgement elsewhere that eguage
of the SFAs and the CBAs does not cover work unless it is performed bytiengilbr regular
parttime registered nurse or graduate nuréee, e.g.Pl.’'s Mem. at 1#18 (arguing RWJUH
contribution obligations depend on whether the ngrgd classification qualifeeunder the
definition in Article 1.1 of the CBA); Pk Resp. at 23—-25 (conceding that RWJUH is not
required to contribute on behalf of per diem nurses who have no regular schedule even though
they are performing the same type of work astiole and reglar parttime employees who are

part of the bargaining unit).)
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FurthermorePlaintiff's reading of the contracs icontrary tdhe statut&s purpose.
Congress passed Section 515 to address the concersithiliEe” collection actions brought by
plan truseées have been converted into lengthy, costly and complex litigation cmgcelaims
and defensegnrelatedto the employer’s promise and the plamstitlement to the
contributions.” G & W Constr, 783 F.3d 1045, 1051-52 (6th Cir. 20{&lyerations and
emphasisn original) (quotingkaiser Steel Corp. v. Mullingl55 U.S. 72, 87,
102S.Ct. 851, 861 (198p. ERISAtherefore“dictates a resolution that provides for the
simplification of collection procedures for the trustees.afbenefit funds in order to protect the
funds from unnecessary collection costBunnEnters, Inc. v. OhioOp. Engrs Fringe Ben.
Programs 606F. App'x 798, 803 (6thCir. 2015) (quotindNoe v. R.D. Jones, Excavating, Inc.
787F. Supp. 759, 765 (S.hio 1992)). Plaintiff sinterpretatiorserves to amplicate its own
determination as to the contributions owed by employers participating in the Funtisand i
contrary to the SFA language specifying employers must contribute fdriipaiis worked” by
employees subject to the bargaining agreeméminterpret the language otherwise would
require arhourby-hour accounting of employeesbrk to determine whether they were
performingdutiescoveredunder the CBA. $e€2003-2006 SFA at Section |; 2006—2009 SFA
(same)) Seealso BunriEnters, 606 F. App’x at 803holding a CBA required employers to
contribute to a pension benefit fund for “all hours worked by their employees]lessaof
whether those hours areovered under the contragtwhich is consistent witlthe purposes of
ERISA, as it provides for the simplification of the audit process and elimitiegmtential for
employers tananipulate contributionsMcCleskw. DLF Constr.,Inc., 689 F.3d 677, 679
(7th Cir. 2012) (holding a CBA required contributions for each hour worked by covered cement

masons, regardless of the type of work completdeere the CBA covered employees “doing
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bargaining unit work” and required the employer to contribute to the fund “for each hikedwvo

by enployees covered by the CBAsTypn Workers St. LouiBist. Council Annuity

Trustv. United Ironworkers, In¢.No. 15 C 00713, 2016 WL 4701588, at *8 (E.D. Mo.

Sept.8, 2016) (finding the CBA language required contributions on behalf of covered employees
for all hours worked, regardless of the type of work performed).

In the alternative, howeveP|aintiff contendghatleased nurses engaged by RWJUH
should be considered “futlme” or “regular partime” employees, because RWJUH qualified as
their employe under the joint employment doctrinéPl!sResp.at 5.) An employer who does
not directly employ a plaintiff may nevertheless be considered a joint eenpldnere it “has
control over another company’s employees sufficient to show that the two cespamiacting
as ajoint employer of those employeés Swallows v. Barnes & Noble Book Stores,,Inc.

128 F.3d 990, 993 (6th Cir. 199@)ting Carrier Corp. v. NLRB768 F.2d 778 (6th Cir. 1985)
In determining whether a defendaain be consideredjaint employer‘for purposes of liability
under ERISA and a collective bargaining agreement, the [C]ourt must considataiveng

four factors: (1) interrelation of operations, (2) common management, (3) @&Eurebntrol of
labor relations, and (4) common ownershi.” Elec. Health Fund v. Kellgy

308F. Supp. 2d 847, 867 (M.D. Tenn. 20@8}teration in original) (quotinilich. State
Painters Ins. Fund v. Ron Simmons Painting,,I8¢5 F. Supp. 417, 421 (E.®lich. 1995),

aff'd sub nomS. Elec. Health Fund v. Heritage Mut. Ins. Cb47 F. App’x 497 (6th Cir. 2005).
“The resolution of this question is essentially a factual isslee

Plaintiff submitted evidence showing that although leased nurses were not eeily dir
by RWJUH, it revertheless exerted significant control over leased nurses RB&p. at 22.)

Plaintiff assertRWJUH determined the essential terms of leased rilesgdoyment relying
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on evidence showing leased nurses could have the same responsibilities as &Whlbjides,
they were supervised by the same nursing supervisors, they atEWkkéH orientation and
theycould beterminatecby RWJUH if the hospital was dissatisfied with their performance
(Pl's SOAF 1 7477.) Plaintiff also argues RWJUH retaindebtright to require leased nurses
to use its timeshee#dto subject them to its policies, rules, and proceduiésy (76.) This
evidence, which RWJUH does not contradict, is sufficient to raise an issw aéf whether
leased nurses should be considered bargaining-unit employees under a joint empoyer the
B. Temporary Employees

Plaintiff makes a second argument based on the text of the SFAs: Plaintiff tegerts
leased nurses are equivalent to “temporary employees,” wWiecBFAsexpressly include in
RWJUHSs contribution obligation. (Pl'Mem. at 2223) At a minimum, Plaintiff argues there
is a question of fact on this issue. (PResp.at 21.) TheSFAs specify thaRWJUH must
contribute on behalf ofdil individuals perfoming work covered by the collective bargaining
agreementincluding probationary, temporary, and partre employee’s (2003—2006 SFA
at Section l(emphasis added2006—2009 SFAsame).) Plaintiff argues the ordinary meaning
of “temporary employees” can reasonably be read to include leased emplayeeRWJIUH
hired through staffing otemp agencies and ardinarily understood to be ngermanent
employees.” (Pls Resp.at20.) Among other things, Plaintélsoargues th003-2006 and
2006—-2009 CBAs do not explicitly permit RWJUH to hire leased nurses, but do expressty perm
the hospital to hire temporary employeeRlaintiff concludeghat because RWJUH employed
leased nurses during this time period, the only reasonable reading of the CBageumgthat
“leased” and “temporary” employees were used interchangea®geP(’'s Mem. at 23.)

Plaintiff also relies omxtrinsic evidence, including the partigsior settlement agreement, in
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which the term “Temporary Workers” was defined to mean “individuals performank for
[RWJUH] but employed by a temporary staffing or legsagency.” (DktNo. 48-19) at 2-3.)
The parties amended t@BA in 2009 to distinguish between “leasddt “contracted”)
and“temporary” employees Specifically, mder Art. 1.4(a) of the 2009-2012 CBA,
“temporary” employees are defined as “any employee hired on payrolpfedatermined
amount of time typically for a specific purpose or project,” as contrastadAnti 1.4(b), which
defines a “contracted” employes “an individual who is employed by another employee who
provides services within the hospital. Cdmpare2009-2012 CBA at 1.4(alp),
with 2003—-2006 CBA at Art. 1.@efining “temporary” employee, but not “contracted”
employee)and2006—-2009 CB (same)) Also in 2009, Plaintiff proposed amending the SFAs

to explicitly include leased nurses, lRMVJUHclaims itrefused to agree to the langudgéd.)

2 Plaintiff contends that in 2009, the SFA was amendeddade “contracted employees”

among the group of individuals for whom contributions were dBé's SOF § 40.) RWJUH
claims that while RWJUH and the union executed the 2009-2012 CBA, no new SFA was
executed in 2009. (De&’SOF Y 2622, 27.) RWJUH contends that it rejected the 2009-2012
SFA because it added “leased” or “contracted” nurses 1§ 23-24.) RWJUH’s Chief Human
Resources Officer Martin Everhart testified that he “was repeatedly askeuh @ standard form
of agreement, of which | didot” because “leased” or “contracted” nurses are not employed by
RWJUH and the terms and conditions of employment are set by the staffing agemhbicfo

they work. (d. § 22-24; Everhart Dep. (Dkt. No. 48-11) at 59, 87-89.) According to RWJUH,
leasechurses were not included in the previous SFAs, and it refused to sign a SFA for 2009 for
this reason. (Defs' SOF { 26; Des Mem. at 7.) RWJUH argues the 2006—2009 SFA remained
in effect for the duration of the 2009-2012 CBAd. {1 27#28.) In contast, Plaintifs conterds
“the SFA was amended in 2009 to inclulesed employeéspecifically among the group of
individuals for whom contributions were due.” (BIMem. at 2] Plaintiff asserts that although
RWJUH did not separately sign the SFA, the 2009-2012 CBA provided that RWJUH would
make contributions “consistent with the terms of the [SFA] effective July 1, 20@B)” (

Plaintiff further argues RWJUH did contribute to the Fund comsisvith the terms of

the 2009 SFA and was bound by it whether it signed it or m@f. I any case, Plaintiff argues
that the parties have treated leased nurses as a type of “temporary employeehfor who
contributions are expressly required, and therefore, while they added thel ‘¢easeyee”
language to the 2009 SFA, it was only to provide clarity and not to change the contribution
obligation. (d. at22.)
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RWJUH argueshe Fund’s suggestion to add language mandating that RWJUH contribute on
behalfof leased nursder the first time in 2009evidences the Pension Fund’s understanding
that no obligation previously existed.td(at 17.)

Even if leased nurses did not qualify as “fthe” or “regular partime” employees and
were therefore notgt of the bargaining unit under any of the relevant SFAs or CBASs, dlsre
remain genuine issues of material fact as to whether they qualified as feegigonployees
and were therefore included in thargaining unit under the agreements. The plaaning of
“temporary” employee is ambiguous and is subject to more than one reasonabletatterpr
Moore 690 F.3d at 451. Moreover, the parties have raised reasonable, conflicting intergretati
and have submitted extrinsic evidence supporting their respective positions. oMbty
cannot conclusively resolve the issue on summary judgniéntor the foregoing resmns, both
parties motions for summary judgment as to RWJBEontribution obligations for leased
nurses are denied.

V. ADDITIONAL DISPUTED JOB CLASSIFICATIONS

A. Nursing Education Specialists/Associates, Clinical Nursing Specialists,
Clinical Educators of Operations, and Diabetes Nurse Clinicians

Finally, the parties have filed cross motions for summary judgment with respect to
Plaintiff' s claim thaRWJUHwas delinquent in its contributions for several job classifications
for the period from October 2003 to December 2011, including98,282.70 for Nursing
Education Specialists/Nursing Education Associates (job code PR2Y$8237,628.32 for
Clinical Nursing Specialists (job code PP353),$91,559.56 for Clinical Educators of
Operations (job code PP43@nd (4)$20,007.79 foDiabetes Nurse Clinician(gb code
PP516). (Pl's SOF 1 104.) Itis undisputed that each of these positions required an RN license

as a specified qualification for the job and the positions were not supervighry{ 66-73.)
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RWJUHmaintainst does not owe contributions on behaf any of the abovgb classifications
because they are not identified in Section 1.1 of the CBAs as pp&itgf the bargaining unit,
the positions do not involve direct patient care as required for inclusion in the bagganitjn
and the positions have never been treated by RWJUH and the Union as bargaining unit
employees. (Déefs Mem. at 1820;Def.’s Resp. to Pl.’s SOF { 104.)

First, acording to RWJUH, the CBA includes an enumerated ligilmtlassifications
included in the bargaining unit, and none of the jobsdligations for which Plaintiff iseeking
contributions are included indhlist. (Def!s Mem. at 18.)RWJUH submitsthat hacthe Fund
intended to include these job classifications, it could have included them in the list in the
2006-2009 and subsequent CBAs, but the language remained the ERmAs §et forth above,
Article 1.1 defines the bargaining unit as “all full-time and regular joag-registered nurses
and graduate nurses employed by Robert Wood Johnson University Hospital at its New
Brunswick location.” $ee2003—-2006 CBA at Art. 1.1; 2006—-2009 CBA (same); 2009-2012
CBA (same)) Introduced by the word “includingit also lists a number of specific nursing
positionsthat arepart of the bargaining unitid;) Further, it lists certain nursing positions that
are excluded from the bargaining uniltd. (excluding “all clinical supervisors, assistant
directors, directors of home care, administrative supervisors, head nurstantkead nurses
(except operating room)”).) Finally, it excludes non-nursing employeesededis “all other
professional employees other than registered nurses, technical employees asel
maintenance employees, clerical@ayees, guards and supervisors within the meaning of the
Act and all other employees.’ld()

We agree with Plaintiff that Article.1 sets out “a broad group of employees who are

covered by the CBA (all futime and regular pattme RNs and GNs), illustrating a
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non-exhaustive list of functional nurse positions within that broad group, and then excluding a
specifically identified subset of futime and regular pattme RNs and @s from the bargaining
unit.” (Pl.’s Mem. at 14.) Contrary to RWJU$lirging, the fact that the disputed job
classifications are not expressly listed in Article 1.1 is not disposénaholding otherwise
would render superfluous the phrase “including those registered nurses andegnadsed
employed as . . 7 .SeeAntonin Scalia and Bryan A. Garn&eading Law: The Interpretation of
Legal Textd 32 (2012) (“The verlo includeintroduces examples, not arhaustive list”)
(emphasisn original) (collecting cases)).

Moreover, as Plaintiff argues, RWJWiHeading bthe CBA conflicts with other CBA
provisions, which discuss benefits for nursing positions not enumerated in ArticlSgePl.(s
Resp. at 11-12.) Famstance, the CBAs provide wage rates for “Nurse Practitioners/Cligiician
indicating they are padf the bargaining unit, yet the position is not specifically listed in
Article 1.1. This supports the conclusion that all futte and regular pattme registered nurses
and graduate nurses are included in the bargaining unit unless speaticaligedn
Article 1.1. It is undisputed that employees workingNassing Education Specialists/Nursing
Education Associates, Clinical Nursing Specialists, Clinical Educatorpera@ons, and
Diabetes Nurse Cliniciarequire an RN license, and these empésyare accordingly “fullime
[or] regular partime registered nurse[s]” employed by RWJUH that do not fall into any of the
specifically excluded categoriese( they are not clinical supervisors, assistant directors,
directors of home care, administrative supervisors, head nurses, or assistanirbes).

(Pl's SOF Y 57, 61, 62, 66, 70, 73.) Thus, these registered nurses plaimithfa the

bargaining unit.
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Relying on extrinsic evidencRWJUH raises two additional arguments regarding
contributions for these positions. First, RWJUH argues contributions were not duséeca
RWJUH and the Union never treated the positions as part of the bargainingSeeDef’'s
Resp.at 11-14.) In support, RWJUH points to evidence showing RWJUH’s payroll department
has not deducted union dues from the paychecks of employees in the above jobldode&?2 (
(citing Swenarton Cert. (Dkt. No. 5B3}-11 35).) RWJUH argues Plaintiff is “asking the Court
to interpret the CBAs in direct contradiatito the manner in which both the Union and RWJUH
have interpreted and implemented the CBAs,” and the parties did not make argsobiang
modifications to the CBAs when they were renegotiated in 2006 or 2009.\While RWJUHs
evidence may support an inference that RWJUH and the Union did not treat the job
classifications at issue as dymsying union members, the language in the CBAs and the SFAs
plainly contradicts this understanding, and we must rely on the unambiguous words of the
contract which cantrol here Orrand, 794 F.3cdat 562 (“Because multiemployer plans are
entitled to rely on the literal terms of writteommitments between the plan, the employer, and
the union, the actual intent of andderstandings between the contracting parties are
immaterial’”) (quoting New Bakery133 F.3d at 959).

Nor is RWJUHs second argument—that the bargaining unit only includgistered
nurses providing direct patient care—convincing. RWdl#ins the nursing classificatioase
not eligible for contrilitions because the bargaining unit only includes nurses providing direct
care to patients. (Dés.Mem. at 19.) According to RWJUH, the job description for a
Registered Nurse staff nurse position indisputably within the bargaining tisigntirely
focused on direct patient care as illustrated in the positidentified responsibilities,” while the

disputed job titles oNursing Education Specialists/Nursing Education Associates, Clinical
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Nursing Specialists, Clinical Educators of Operations, aatb&es Nurse Cliniciagre filled by
nurses employed as clinical subject matter experts with no direct patieresaoasibilities.

(Id.) Specifically, RWJUH contends the descriptions for the job codes at issue obnsist
“developing, implementing, eltzating, and serving as a clinical resource in the specific area of
expertise.” (Defs Resp. at 134 (citing Sullivan Cert{ 20, Ex. S (Dkt. No. 4&0)).)

RWJUHalso relies on the testimony of Anastasia JacGhgef Human Resources
Officer and Vice President at RWJUtd, support its position that the bargaining union was only
intended to include registered nurses that were actually performing ditiecit gare on a
regular basis. (Dék Respat 13.) Jacobs testified that “employees subjedtad@ollective
bargaining unit” are those nurses that “have direct care of patients on a coms@intbasis.”
(Sullivan Cert. § 7, Ex. F, Jacobs Dep. (Dkt. No. 48-1) at 156-Jac9bs further stated that
nurses who were employed as “clinical subject matter expert[s]” were excludeth&o
bargaining unit. Ifl. at 155-56.) RWJUHalsoargues that not restricting the bargaining unit to
nurses providing direct patient care would create the unintended result that ewthomeursing
license—even a human resources manager or an “IT Tech perssatld be included in the
bargaining unit. Ifl. at 13.)

Plaintiffs do not dispute that reading the bargaining unit to include “IT Tech oy
or human resources employees “would be anomalousPIairttiffs nevertheless insist that the
bargaining unit includes “only those fuillne and regular pattme RWJUH employees
practicing as professional nurses and for whom maintenance of an RN licansgusement
for the job.” (Pl.’s Reply Br. (Dkt. No. 62) at 18 (emphasis in original).) In other words,
Plaintiffs argue the plain language of the CBA supports a finding that onlydodisi that are

employed as nurses and required to maintain an RN license are included in thengpngsat.

27



(Id. (further arguing “if the position does not require an RN license, the employee gviorkin
that position is not practicing as a licensed professional nurse, irrespdatiiether that person
happens to have an RN license”).) Plaintiffs also observeveatsome of the enumerated
positionslistedin Article 1.1 of the CBAsnay notprovidedirect patient care(SeePl.’s Resp
at15 (citing RWJUH Dep. (Dkt. No. 45-2) at 191-193).) Furthermore Plaintiffs observe that
RWJUH shifted and reassigned nursing duties, and therefore, whether positiores “cirpat
patient care” has varied throughout the years, but they have all consistquitgadean RN

license to perform the jol(ld.)

RWJUHSs position is contrary to the unambiguous contract language, and the Fund is
entitled to rely on the plain language of the CBA&xrand, 794 F.3d at 562. Nowhere does
Article 1 or the CBAotherwisemention the provision afirect care responsibilities as a
prerequisite to inclusion in the bargaining unit. Because there is no genuine dispateral m
fact as to whether RWJUH was obligated to contribute on behalf of Nursing Education
Specialists/Nursing Education Associates, Clinical Nursing Specialists, Chidaaators of
Operations, and Diabetes Nurse Clinisiaand it is further undisputed that RWJUH did not
make contributions for hours worked by these employees during the relevant periodrsumma
judgment is granted as to these delinquencies. RWJUH is liable to the Fund for past-due
contributions for hours worked by employees in the job codes PP340, PP353, PP430, and PP516.

B. Community Health Nurses

Plaintiff alsoalleges RWJUH underreportedrtainhours worked byZommunity Health
Nurses, a position expressly included in the list of positiaiiag within thebargaining unit in
Article 1.1 of the CBAs. (Pl.’'s Mem. at 11Belying on the First Audit Report, Plaintiff
contends RWJUH owes the Fund $6,946 for hours worked by Community Health Nurses during

the 2003 to 2005 time period. (PISOFY 82.) While RWJUH made a retroactive contribution
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on January 17, 2005 on behaffsome Community Health Nurses, Plaintiff relies on the First
Audit Report in arguing RWJUH still owes $6,946 for hours worked by five additional
Community Health Nurses between October 2003 and January 2005.S@.11 8182,

Pl's SOAF{{70-71; Viurito Decl. (Dkt.No.59) 1 8.)

RWJUH does nadlisagredhat the position is included in the bargaining unit, but instead
argues no contributions are outstanding on behalf of Community Health Nurses, because
although RWJUH failed to “properly contribute” on behalf of these nuisiseto a clerical
error’ during the 2003 to 2005 time period, it corrected the error and “provided the Pension Fund
with theowed contributions.” ef.’s Mem. at 18see alsdef.'s Resp. to Pls SOF 1 83
RWJUHrelies on alanuary 11, 2008 email from Geri Ann SwengraimRWJUH employee, to
the Fund’s auditohil Vivirito, stating that RWJUH reviewed the draft audit reaord
requeste meeting to discuss “areas we are not in agreement with.” (Sullivan Cert., Ex. O
(Dkt. N0.48-16) at PagelD#: 1164To the extent the email is admissible or relevant, it falls
short of establishing RWJUH is not delinquent in its contributions on behalf of the Community
Health Nurses at issue, and Plaintiff has offered competent evidence to theycdd&ised on
the evidence before us, we cannot conclude whether RWJUH has met its contribugjatiooisli
with respect to Community Health Nurses. Accordingly, summary judgment isidece
Plaintiff's claim for delinquent contributions for Community Health Nurses.

C. Child LifeCoordinators

Finally, RWJUH argues the Child Life Coordinator position does not require seregis
nurse license, and is therefore excluded from the bargaining unit. (Defrs & 20.) A Child
Life Coordinator addresses the psychological needs of children, young adults, @sdexts|
and need not be a registered nurse or graduate nloige Plaintiff concedes thahe position

does not require a registered nurse license, and employees in the posiianpaaeticing as
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professional nursethereforgit agreeghe position is excluded from the bargaining unit.
(Pl’s Resp.at 16, n.8.) Accordingly, summary judgment is granted in RWJUH’s favor with
respect to any delinquent contributions allegedly owed for Child Life Coordinators
CONCLUSION

For the foregoing reasonse grant Plaintiffs partial motion for summary judgment as to
its claims for delinquent contributions for (1) Case Mamaffor the period from
Octoberl, 2006 to September 30, 200a&nd (2)Nursing Education Specialists/Nursing
Education Associates, Clinical Nursing Specialists, Clinical Educatorpera@ons, and
Diabetes Nurse Clinician We grant RWJUHK motion forsummary judgment as to Plaintgf
claim for delinquent contributions owed for Child Life Coordinators. The motions for symmar
judgment are denied with respect to Plaingifflaims that RWJUH failed to contribute to the
Fund on behalf ofl) per diem mrses(2) leased nurses, ari@) Community Health Nursedn
light of the ruling on the partiesnotions for summary judgment, the joint motion to modify the

scheduling order is denied as moot. It is so ordered.

Pepur £ per

Marvin E. Aspen
United States District Judge

Dated:June 12, 2017
Chicago, lllinois
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