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IN THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

JEFFREY BRENT BROOKS

BOILERMAKERS-BLACKSMITH

)
)
V. ) No. 3:15-1034
)
)
UNION NATIONAL PENSION TRUST )

To: The Honorabl&evin H. SharpChiefDistrict Judge

REPORT ANDRECOMMENDATION

Currently pendingare cross motions for judgment on the record filed, respectively, by
Defendant BoilermakefBlacksmith Union National Pension Trust (“Defendant” or “thrast’)
and Plaintiff Jeffrey Brooks (“Plaintiff” or “Brooks”)Docket Entry Nos. DE” 9, 11.Plaintiff
has filed a response in opposition to Defendant’s motion (DE 14), to which Defendantdas file
subsequent reply. DE 15. Defendant has also filed a response in opposition to Blaiotifin.
DE 13 Both motionshave beemeferred to the Magistrate Judge for report and recommendation
DE 12.

For the reasons that follow, the undersigiMabistrate Judge respectfullgcommends
that Defendant's motion (DE 9) b&RANTED and that Plaintiffs motion (DE 11) be

DENIED.

. BACKGROUND

This matter involves Plaintiff's claim for loAgrm disability benefitgursuant to an

employment benefit plan administered by Defend@ltaintiff initially filed his complaint in the
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Chancery Court of Stewart County, Tennessee, and invoked jurisdiction pursuant ta@9 U.S
8 1332(e)(1)which holds, in pertinent part, that state courts and U.S. district courts “shall have
concurrent jurisdiction of actionshat seek recoveryf benefits under the terms of a plan that is
subject to the Employee Retirement Income Security Act (“ERISA”), 290J.8001et seq
Defendant removed the action to this Court, however, pursuant to 28 U.S.C. §ldase8] on
thedoctrine of premption:

[W]hen a federal statute wholly displaces the si@ate cause of actio through

complete preemption,the state claim can be removed ... This is so because

[wlhen the federal statute completely ymmpts the statkaw cause of action, a

claim which comes ihin the scope of that cause of action, even if pleaded in

terms of state law, imireality based on federal law ... ERISA is one of these

statutes.
Aetna Health Inc. v. Davilab42 U.S. 200, 2608, 124 S. Ct. 2488, 2495, 159 L. Ed. 2d 312
(2004)(interral citations and quotations omitted).

As an initial matter, the Court notes that Plaintiff's complaint alleges state law claims of
breach of contract and unjust enrichmeégePlaintiff's Complaint (DE 11) at 3, 8. However,
as noted by Defendant, clairtisat seek benefits pursuant to a plan that is governed by ERISA,
such as the instant one, are preempted by ERISA and subject to fedeBedMetiro. Life Ins.
Co. v. Taylor 481 U.S. 58, 653, 107 S. Ct. 1542, 1546, 95 L. Ed. 2d 55 (19§3) s a sui by
a beneficiary to recover benefits from a covered plan, it falls directlyr i &02(a)(1)(B) of
ERISA, which provides an exclusive federal cause of action for resolution lofdssjgutes)
(internal citation omitted)see alsdPilot Life Ins. Co. vDedeaux481 U.S.41, 54 107 S. Ct.

1550, 95 L. Ed. 2d 39 (1987)The policy choices reflected in the inclusion of certain remedies

and the exclusion of others under the federal scheme would be completely wedeirni

L' A defendant ... desiring to remove aqiyil action from a State court shall file in the district
court of the United States for the district and division within whiethsaction is pending a notice of
removal signed pursuant to Rule 11 of the Federal Rules of Civil Proceshimataining ashort and
plain statement of the grounds for removal ....” 28 U.S.C. § 1446(a).
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ERISA-plan participants and benefiries were free to obtain remedies under state law that
Congress rejected in ERISA Indeed, the purpose of ERISA i®“‘completely preempt the area
of employee benefit plans and to make regulation of benefit plans solely al fealecarn’
Cromwell v EquicorEquitable HCA Corp. 944 F.2d 1272, 1276 (6th Cir. 199(internal
citation omitted).

Plaintiff's complaint specifically seeks benefitsat were denieghursuant to a pension
plan administered by Defendant. DEL -t 82 Preemption under ERISA applies broadly to state
law claims that “relate to” employment benefit plaspecifically when(1) Congress has
indicated an intent to “occupy the field,” and (2) Congress has provided a reonedg &lleged
wrong Perry v. P*I*E Nationwide Inc.872 F.2d 157, 160 (6th Cir. 198@hternal citations
omitted).Congress has clearly intended for ERISA to “occupy the fiede’ Pilot Life, supra
and Plaintiff seeks redress by way of an award of benefits pursuant toptoym@nt benefit
plan administered yb Defendant. DE 1l at 8. Plaintiff's claims are therefore subject to
§502(a)(1)(B) of ERISA, which states that a civil action may be brought bytiaipant to an
ERISA-governed plan “to recovérenefits due to him under the terms of his plan, to eafbis
rights under the terms of the plan, or to clarify his rights to future benefitsr the terms of the
plar(.]” 29 U.S.C. § 1132(a)(1)(B).

Plaintiff does not advance hsdate law claims in either his motion for judgment on the
record or his response to Defendant’s motion for judgment on the record. The Couesagsat
Plaintiff has elected not to pursue his initial state &ams for breach of contract and unjust
enrichment based on the preemption doctrine discussede.Regardless, the Coulihds that

such state claims are preempted by ERISA, and will therefore review Plaicdiffse of action

2 As discussed below, Plaintiff was denied benefits pursuant to ah@amvas in effect at the
time his application was filed, and n®&eks benefits pursuant to a plan thas in effect before he filed
his application.



exclusivelyunder 8 502(a)(1)(B) of ERISA, the only avenue under which he may phisue
claim®

The facts of this case asgraightforward Defendant is a “trust fund established and
jointly maintained by a labor union and contributing employers for the purpose of providing
pension benefits” to eligible participants according to the terms of a writéen PE 10 at 3.
The plan under which the beriefare administered is known as the Twelfth Restatement of the
Pension Plan DocumentT{velfth Restatement” or “the Plan”)See Transcript of the
Administrative Record at BNF 0004001374 The Twelfth Restatemenprovides that an
employee becomes a parpiant in the plan once he or she has completed one hour of “Covered
Employment,” which is defined as “work for which your Employer is required to make
Contributions to this Plan under a Participation Agreement or a CollectiveaiBiaum
Agreement with thénternational Union, affiliated districts, or Local Lodges.” BNF 00250.

Under Section 4.09 of théwelfth Restatementa participant in the Plan is entitled to
receive a disability pension if he becomes “totally and permanently disabledgatainirg
age 65" andhe patrticipant:

(a) Has been awarded a Social Security Disability Benefit under Title 1 dbolcel
Security Act, a Social Security Supplemental Income Award for disahilit

(b) Has credited to his account at least 1,000 Hours of Work in Covered Employment

3 Plaintiff has not at any point alleged that Defendant h#edf to supply requested information,
which would present a claim under § 502&9e29 U.S.C. § 1132(c).

4 The Transcript of the AdministrativRecord which was filed by Defendant pursuant to Court
order (DE 8), contains Batstamped numbering that includes the abbreviation “BNF” followed by the
corresponding page number, located in the bottom right corner of eaclirpagerposes of consistey,
the Court will use this abbreviation to reference the Administrative Recor

5 Plaintiff disputes that the Twelfth Restatement of the Pension Plan Docgmerns in this
case and argues that an earlier versiotne Plarshould be controlling based on the date of his injury, as
discussed in detail below.



(c) For a participant whose application for a Disability Pension is postmarked or
submitted to the Fund Office on or after October 1, 2008, has at least 120 Hours

of Work in Covered Employment either in the Plan Credit Year in which he

becametotally and permanently disabled or in the immediately preceding Plan

Credit Year; and

(d) Has filed a written application for benefits with the Fund Office in accordance
with Section 8.01, together with a notice of award of disability benefits from the

Socal Security Administration ....

BNF 00032-00033.

Plaintiff was a boilermaker who partiefed in the Trusfrom 2002 to 2007, which
included a significant number of Covered Employment hours duringpénarid 1,138 hours in
2002; 1,714.4 hours 2003;2,240.75 hoursn 2004;619.5 hours in 2005nd,341.5 hours in
2006. DE 10 at 3; BNF 00276. Plaintiff also “received payment” for 656 hours of Covered
Employment in 2007d.

On December 9, 2006, Plaintiff sufferedeverenjury while working at a job foFrank
Lill & Son, Inc. when a piece of steel duark weighing approximately 40,000 pounds fell on
him. DE 11 at 1; DE 10 at Ble was transported by life flight to Vanderbilt University Medical
Center, where he was treatdd a displaced sacral fraceyrmultiple pelvic ring fractures, a
severed urethra, and bladder dysfunction. DE 11-2t Qver the next four years, Plaintiff
underwent extensive treatment that included multiple surgeries and otherarzeldtiat 2.

Following the injury, Plaintiffoegan receiving workers’ compensation benelds His
treating physician, Dr. Douglas Milam, opined that Plaintiff reached maximumicahed
improvement (“MMI”) on August 18, 2010, but later revised this to October of 201®@n
January 20, 2012, a waiks’ compensation settlement agreement pertaining to Plaintiff's

injuries was entered in th&tate Circuit Courtfor Houston County, Tennessee. BNF 00336

00344.



On October 21, 2010, Plainti#fppliedfor Social Security disability benefits relating to
the injuries he sustained on December 9, 2006. DE 11 at 3; BNF 0@4atiff eventually
appeared for a hearing before Administrative Law Judge (“ALJ”) Elizabethhdile on
March14, 2013, and was subsequently granted Social Sedisability benefits on Mrch 22
2014.1d. Of note, although the benefits pertained to the injuries he sustained on December 9,
2006, Plaintiff amended his alleged onset date of disability during the hearing to NwvESnb
2010. BNF 00439The record reveals the following exchange between Plaintiff and the ALJ that
prompted this decision:

ALJ: You alleged that you became disabled on December 9, 2006. Is
that date correct?

Plaintiff: Yes.
ALJ: So is there a reason that you waited until October 21, 2010, to
apply for disability?

Plaintiff: | understood that while | was under Worke€omgensation] that
| couldn’t. That is what | understood.

BNF 00417. The ALJ then broached the possibility of amenitieglleged onset date in light of
the significant lapse of time between thpiry andhis application as well aghe worsening of
his condition in November of 2010:
[1]t looks [like] he went in for his first excision and debridement of the abscess
November 16, 2010, and it’s the start, it gets worse after that point ... ltefn’t
you what to do, but the amended onset date | am going to tell you that he is not
going to get paid back to 2006, so normally when there is an onset date that is so
remote like that, | always ask counsel ... if they have a position regarding this
onset date because that is just too remote, since 2006.
Id. Following discussion with counsel, the ALJ advised Plaintiff that his disabiliyldvbe

granted,and, pursuant to a request from Plaintiff's counsel, that the alleged onset date would be

amended to November 16, 2010. BNF 00424.



On April 4, 2013 Plaintiff contactedDefendant’'sFund Office to request an application
to file for disability pension benefitsnder the Plan. DE 10 at ®n May 2, 2013, Defendant
received Plaintiff's completed applicationhiwh included the decision of the Algranting
Social Security benefits. BNB0455-00477.0n May 7, 2013, Defendant submitted a letter
denying Plaintiff’'s application based on Section 4.09(c) of the Plan, which pfdicaions
completed after October 2008, requires the participant to complete at least 120 hours of
Covered Employment during the year “in which he became totally and periyagisabled or
in the immediately preceding” yeaBNF 00446-00447.The letter specifically referenced the
November 16, 2010 date in support of its denial of Plaintiff's application:

Your Notice of Award issued from the Social Security Administration indicates

you were found to be disabled as of November 16, 2010 (2011 Plan Credit Year).

You do not qualify for a Disability Pension because you failed to accumulate at

least 120 Hours of Work in Covered Employment during the Plan Credit Year

you were found disabled by the Social Security Administration (October 1, 2010

— September 30, 2011) or in the immediately precedittgn Credit Year

(Octoberl, 2009 — September 30, 2010)[.]

BNF 00447 Plaintiff appealed this decisipandDefendant subsequently sent a letter to Plaintiff
on September 19, 2013 in which it stated that it “would like to request additional infammati
from the Social Security Administration regarding the determination of theydatdecame
disabled...,” and asked Plaintiff to complete an authorization foet would allow it do so
BNF 00369. However, after obtaining additional information from the Sdci&ecurity

Administration(“SSA”), Defendant again determined that Plaintiff was not eligible for disability

pension benefits on April 10, 2015. BNF 004R1aintiff thereafter filed the instant lawsuit



[1. ANALYSIS
A. Standard of Review

The standardf review utilized by the Court depends avhether theplan at issue is
subject to ERISA. The Court reviews the decision of an administrator of arAHRd8 under
either the “arbitrary and capricious” standard of judicial review odéhaovostandardWilkins
v. Baptist Healthcare System, In&50 F.3d 609, 613 (6th Cir. 1998f).the ERISA plan gives
the administratoof the plandiscretionary authority to determine eligibility for benefits or to
construe the terms of the plan, the arbitrary and caps standard applieEirestone Tire &
Rubber Co. v. Brugh489 U.S. 101, 115, 109 S. Ct. 948, 956 103 L. Ed. 2d 80 (1989)
Yeager v. Reliance Standard Life Ins., @& F.3d 376, 380 (6th Cir. 199@)such discretionary
authority is not granted thhe administrator, thée novostandard appliesd.

The parties to the instant case agree that the Plan at the heart of this disputenisdgo
by ERISA, and further agree that the arbitrary and capricious test is the aquprefandard of
review. DE10 at #8; DE 11 at 5Indeed, the Plan expressly states that Defendant “shall have
complete discretion to construe, interpret, and apply all terms and provisions]d?lghe....
BNF 00085. Accordingly, the Court’s review of Defendant’s decision to 8antiff's claim is
subject to the arbitrary and capricious standard.

Under the arbitrary and capricious standard, the Court must determine “winetipdart
administrator’s decision was rational in light of the plan’s provisioBhkeglby Cty. Health Care
Corp. v. S. Council of Indus. Workers Health & Welfare Trust F@08 F.3d 926, 933 (6th Cir.
2000)(internal citations and quotations omitte@his standard of review is “highly deferential,”
id., andis utilized “in order to avoigxcessive judicialnterference with plan administratitn

Daniel v. Eaton Corp.839 F.2d 263, 267 (6th Cir. 198@nternal citation and quotations



omitted). However, “[deferential review is not no review, ardeference need not be abject
McDonald v.WesterrSoutherriife Ins. Ca.347 F.3d 161, 172 (6th Cir. 200@)ternal citation

and quotations omitted) decision by the plan administrator ‘fist arbitrary and capricious if it

is based on a reasonable interpretation of thep&imelby Cty. Health Care Cor203 F3d at

933-34 (citing Johnson v. Eaton Corp970 F.2d 1569, 1574 (6th Cid992). The plan
administrator fust discharge its dets with respect to the plam accordance with the
documents and instruments governing the plan,” and must adhere to the plain meaning of the
language contained in the plan “as it would be construed by an ordinary .pddsoat 934

(citing Callahan v. Rouge Steel C841 F.2d 456, 459-60 (6th Cir. 1991)

B. Conclusions of Law

Defendantsubmitsthat the lone issue in thisatter is whether the decision by its plan
administrator,the Trustees, to deny Plaintiff's appeal of his application for pension disability
benefits based on the aforementioned-t@0r rule was arbitrary and capricious. DE 10 at 7.
Plaintiff's brief argus that the issues are twofold: (1) whether it was arbitrary and caprfolous
Defendant to use the amended alleged onset of disability date determined Rlarmif's
Social Securityhearing November 16, 2010, as a basis for denying his claim; andh@her
Defendant acted arbitrarily and capriciously wherdenied Plaintiff’'s application without
“consulfing] or us[ing] the terms” contained in thEleventhRestatemendf the Pension Plan
Document {the Eleventh Restatement'the plan thaprecededhe Twelfth Restatemerdand did
not containthe 126hour rule that became effective on October 1, 2009. DE 11-%t 8
Defendant’'s argumertiased on the 120our rule and Plaintiff's argument regarding {he-

October 1, 2009 Plan invohtke same substam¢ issuethat the Court will address first.



One of the primary purposed ERISA is to“ensure the integrity and primacy of the
written plans. Health Cost Controls v. Isbelll39 F.3d 1070, 1072 (6th Cir. 199Mternal
citations omitted) Accordingly,the plain language dhe ERISA planat issue Should be given
its literal and natural meanirigld. The text of the Twelfth Restatement implemented by
Defendant unambiguously states thidiecame effective o@ctober 1, 2009. BNF 00008ny
pensions or benefits commenced after October 1, 2009 were subject to the terms offthe Twe
Restatementld. Plaintiff concedes that he did not file his application for pension benefits until
April 23, 2013. DE 11 at 4.Therefore, Arring some extenuating circumsta, the Twelfth
Restatement, and not an earlier versadrthis plan appliesto Plaintiff's claim for pension
benefits.

Plaintiff claims such an exception to this clear langubge/ever, notinghat the Twelfth
Restatement became effective almost three years after his amdtizereforeshould not apply
to his applicationDE 11 at 9. Plaintiff thus asks the Court to disregard the fdaguage ofhe
Twelfth Restatementvhich the Court declines to do. A couraly not ignore the plain language
of a policy unless there isan “ambiguity necessitating a choice between reasonable
interpretations of the policy languagdsner v. Minnesota Life Ins. Gd677 F. Supp. 2d 950,
957 (E.D. Mich. 2009jciting Kolkowski v. Goodrich Corp448 F.3d 843, 850 (btCir. 2006).
Based on the filing date of Plaintiff's applicatiom, such ambiguity exists ihis case

Nevertheless, Platiff complains thatthe Eleventh Restatemenwas “not even
considered” by Defendant, and notes that the terms oElbeenth Remtement“are only
contained within the administrative record in Plaintiff's letter datemrdd 31, 2015,” which

Plaintiff submittedas part of his appeal of Defendant’s decision to deny his claim. BNF 00415

6 The date listed on Plaintiff's application &ctually April 29, 2013. BNF 00455. This
discrepancyhowever, isiot relevanto the Court’s analysis.

10



416. Plaintiff thus appears to fault Defendaror failing to include theentire text of the
Eleventh Restatement the administrative record despite its inapplicability to the instant claim
The Court is not persuaded lblyis implicit procedural challenge, however, tee Eleventh
Restatement has nwearing on Plaintiff's claim due to his delay in filing his application for
benefits until 2013 The provision added to the Twelfth Restatement that Plaintiff hopes to
circumvent, namely the requirement that an applicant work 120 hours of Covered Eeploy
either in the year he became disabled or the preceding year, explicitigsajgpln individual
“whose application for a Disability Pension is postmarked or submitted to the Ffioel @f or

after October 1, 2008[.]” BNF 00333.

Additionally, Plaintiff was giventhe opportunity to challenge the sufficiency of the
administrative recorthy way ofan order entered December 2, 2015: “If there is a dispute about
what constitutes the administrative record, by no later teoruary 1, 201,6Plaintiff shall
inform the Court of the precise nature of the dispute and what additional materialgf Plaint
would include in the administrative record.” DE 5 at 3. Plaintiff brought no such digpthe t
Court’s attention, instead opting to file his motion for judgmessted on the administrative
record submitted by Defendant. DE Blny argument regarding the adequacy of the record has
therefore been waivedAccordingly, the Court finds that Defendant’s decision to process
Plaintiff's claim pursuant to the terms of the Twelfth Restatenmestead of the Eleventh
Restatementvas not arbitrary and capricious.

Based on this conclusion, the Court similarly finds that Defendant acted neither
arbitrarily nor capriciously in denying Plaintiff's claim based on the prely discussed 120

hour rule. In light of the applicability of the Twelfth Restatement, it would have bgerfor

" Only threesentencedrom the Eleventh Ratatement are included in this letter, all of which
pertain to the requirements necessary to become eligible for beoditsto implementation of the
Twelfth Restatement. BNF 00415-416
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Defendantnot to consider the 120our rule in reaching its decisioasthis is an unambiguous
requisite for an awardf disability pension benefitSection 4.09(c) of the Twelfth Restatement
explicitly states thaanapplicant must have worked 120 hours of Covered Employeitarin

the yearin which he became disabled or tinemediately precedingear BNF 00033 Plaintiff

has admitted that hedlinot meet this condition of the Twelfth Restatement: “I meet all of the
requirementsexcept for having 120 hours of work in covered employment in the plan credit year
in which [S]ocial [S]ecurity [determined that Plaintiff was] totally disdbleBNF 0047.
Accordingly, Defendant was obligated to assess Plaintiff's clauljectto this unfulfilled
condition.SeeNorris v. Ford Motor Cq.353 F. Supp. 2d 855, 860 (E.D. Mich. 20Q€)uiring

the “strict construction of plan ternfas] mandated under ERISA.

Plaintiff finally argues that it was arbitrary and capricious fordpdant to deny his
claim based on the amended alleged onset of disabilityctiasenduring hisSocial Security
hearing, November 16, 2010, since this date was nearly four yearsiafinitial injury.DE 11
at 8. Unfortunately for Plaintiff, the terms of the Plan were amended in August of 2008 to
include the following provision:

Effective October 1, 2008, in order to qualify for a Disability Pension, you must

have at least 120 hours of work in Covered Employment either in the Plan Year in

which you became totally and permanently disabled or in the immediately

preceding Plan Year. Please ndbe date Social Security ... determines you
becamalisabledis the date used to determine wier you have at least 120 hours

of work — not the date of your Notice of Award or the date you start receiving

Social Security ... disability benefits.

BNF 00254, 00257 (emphasis in origindlhis change was implemented almost two years after
Plaintiff sustained the injury in question, bwas stillover four years before Plaintiff filed his

application for disability pension benefits. As such, based on terms of the Plan éhat eiéect

several yearbefore Plaintiff filed his claimandseveral yearbefore the Social Security hearing,
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the date on which Plaintiff became disabled for purposes of Section 4.09(c) is November 16,
2010.SeeBNF 00439.There is no dispute that Plaintiff failed to work 120 hours of Covered
Employment in 2009 or 201(Rlaintiff therefore fails to meet the criteria for an award of
disability pension benefits under the Plan.

NeverthelessPlaintiff claims that there is “no requirement within the plan that the onset
date used by the [S]ocial [S]ecurity [A]Jdministration would be the onset daterudetermining
the date of disability.”ld. While this may be technically true, the previously discussed
amendmenpromulgated irAugust of 2008 clearly provides notice that 8®As determination
of the disability onset serves as the basis for Defendant’'s consideratithe @pplicant’s
disability. See BNF 00257. Plaintiff's contention that this provision should be disregarded
because Defendant “does not show any letters addressed to Plaintiff infdmainlgange[] will
be made” (DEL4 at 3) rings hollow, as such a burden does not lie with Deferfsiegffarhner
v. United Transp. Union Discipline Income Prot. Prograéd5 F.3d 338, 343 (6th Cir. 2011)
(“[The claimant]bears the burden of prioyg that the Plan Administrat@’decisiorwas arbitrary
or capricious’). The Court also notes that Plaintiff does not deny that he received notice of the
amendment.

Plaintiff was given the opportunity to select his disability date during hisrfiebafore
the Social Security ALJ. The ALJ specdily asked Plaintiff's attorney to select the date of
alleged onset, at which point November 16, 2010 was chdsased on the worsening of
Plaintiff's condition at that timeBNF 00424® This selection, which was made while Plaintiff
was represented by wosel, coupleavith Plaintiff’'s decision to delay his application for Social

Security disability benefits until October of 2010, bound Plaintiff to the terms of letugust

8 Plaintiff underwent excision and debridement of an abscess on this date. DE 11 at
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2008 amendment and the Twelfth Restatenfélaintiff's argument that Defendant’s reliance on
the onset date established by 8&®Ais arbitrary and capricious therefore fails.

The Court certainly expresses sympathy for Plaintiff's predicarkEnsuffered a severe
injury in December of 2006 that, had he applied in a timely mahkely would have entitled
him to disability benefits under the Plan. However, he waited more than six yedes ls f
application, which subjected him to the terms of an updated plan that precluded an award of
benefitsbased on Section 4.09(c) of the dlfth Restatementt was not arbitrary and capricious
for Defendant to deny pension benefits based on the clear language contained in thatigitan, w
is the standard by which the Court must review Plaintiff's cl&eeMitzel v. Anthem Life Ins.
Co, 351 F. App'x 74, 81 (6th Cir. 2009)Under the arbitrary and capricious standard, courts
must favor a plan administratos’ interpretation over an equally reasonable contrary
interpretationi’) (citing Morgan v. SKF USA, Inc385 F.3d 989, 992 (6th Cir. 2004emphasis
in original).

Plaintiff responds by arguing that he was unable to apply for disability pensiontdenef
until he received an award of Social Security benddEs.11 at 9 Plaintiff notes that hadvised
Defendant in a letter dated April 23, 2013 that he was unable to apply for SociaitySecu
benefits until he had reached MMI with respect to his workers’ compens&tion BNF 00467.
The parties did not clearly addres$ether an award of Social Security benefits is required
before filing an application for pension benefits under theelfth RestatementPursuant to
Section 8.01(c), if a determination of disability is made by the &% July 1, 2002, as is the
case here, the applicant is required to file his application within 90 dayseofSEA
determination for his application to be considered tin®&eBNF 00057. There is no additional

language regarding the timeliness of an application, although the Court notdsethatlfth
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Restatementequires the applicant to provide Defendant with a copy of a Notice of Award from
the SSA to be eligible for pension beneff®eBNF 00169-00170Defendant also states in its
responsive brief that Plaintiff “could not have applied for the pension disability bentfout

an award from the Soci&ecurity Administration.” DE 13 at 6.

Nevertheless, Plaintiff provides no support for the contention that he could not apply for
Social Security benefits while he was still receiving workers’ compenshénpefits. The Sixth
Circuit has held that a deaisi by another governmental agency regarding a claimant’s disability
is not determinative of disability in the Social Security cont®&ee McCann v. Califan®21
F.2d 829 (6th Cir. 198F). A workers’ compensation determination is not dispositive as to
whether a claimant is entitled to Social Security disability benefits, and Plaintiffadidring to
the Court’s attention amgquirement that a claimant wait until a workers’ compensation claim is
resolvedbefore filinga claim for benefits with the SSA.

Here, Plaintiff did not apply for Social Security benefits until October of 2010|ynear
four years after his injuryDE 11 at 3; BNF 00444As discussed above, this subjects him to the
120-hourrule requirement contained in Section 4.09(c) of Theelfth RestatementMoreover,
the relevant issue under the Plan is not when Plaintiff applied for Social $dmemifits, but
rather when the SSA determined that Plaintiff became disabled. During thel Security
hearing, the ALJ explicitly gave Plaintithé opportunity toeither proceed with his original
alleged onset date, December 9, 2006, or amend it to a later date based on tnefilietayis

application. BNF 00417Plaintiff elected to proceed with an onset date of November 16, 2010.

® The Code of Federal Regulations also prowithat disabilitydecisions by other governmental
agencies and negovernmental agenciege not determinative of a claim for Social Security disability
benefits. See20 C.F.R. § 404.1504See alsdsaskin v. Comm'r of Soc. Se280 F. App'x 472, 477 (6th
Cir. 2008)(citing Hampton v. Sect'y of Health & Human Ser@3.2 F.2d 347, 1992 WL 188112, at *1
(6th Cir.1992) (unpublished table decision) (holding that a claimant is niie@rtb Social Security
disability “just because he is receiving worker's compensajion”)
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BNF 00424.This provided a clear basis on which Defendant could deny Plaintiff's claim under
Section 4.09(c) of the Twelfth Restatement and the August 2008 amendment. The Court
reiterates its sympathy for this seemingly harsh outcome, but Plaintiftissféo applyboth for

Social Security benefits and pension bendfita timely fashiorbased on a misunderstanding of

the law and the relevant Plan provisions does not render Defendahiiace onthe
Novemberl6, 2010 dateto deny benefitsarbitrary and capriciousSee Resilient Floor
Decorators Ins. Fund v. Campau Floor Covering, Jrid¢o. 99cv-72316 2000 WL 760708, at

*4 (E.D. Mich. May 4, 2000)"[I] gnoranceof the actual contract terms does notexcusethe

party from complying with the terms of the contrgct(citing Iron Workers’ Local No. 25
Pension Fund v. Allied Fence & Sec. Sys ., B22 F. Supp. 1250, 1258-59 (ENMich. 1996).

As noted by Defendant, Plaintiff's assertitimat the Eleventh Restatement should have
governed the administrator'sonsiceration of Plaintiff's claimresembles an argumetitat
Defendant is equitably estopped from applying the Twelfth Restatement to Plaintiff's
application With respect to an ERISA plan, a claim of equitable estopgmplires Plaintiff to
demonstrate five elements: @)epresentation of a material fagt Defendant(2) awareness of
the true facts byDefendant (3) intent by Defendant to act upon that misrepresentation
(4) unawareness of the true facts Biaintiff, and (5) justifiable relianceby Plaintiff on the
misrepresentationBailey v. U.S. Enrichment Corp530 F. Appx 471, 476 (6th Cir. 2013)
(internal citations omitted)

Here, Plaintiff presents no evidence of a misrepresentation by Defefidi@né is no
indication that Defendant’s actiofontain[ed] an element of fraud, either intended deception or
such gross negligence as to amount to constructive fradmich is required to invoke equitable

estoppelCrosby v. Rohm & Haas Cal80 F.3d 423, 431 (6th Ci2007) (quotingrlrs. of Mich.
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Laborers’ Health Care Fund v. Gibbon209 F.3d 587, 591 (6th Ci2000)).To the contrary,
Plaintiff makes no claim thdbefendant misledhim in any way regarding the operation of his
application for pension benefits. Even if there had been such a misreatieserRlaintiff has
not pleaded any facts indicating that he reasonably relied on the misrepresetdahis
detriment.SeeBailey, 530 F. Appx at 476 (“[W Jhen a party seeks to estop the application of an
unambiguous plan provision, he by necessity argues that he reasonably and justifexbbn a
representation that was inconsistent with the clear terms of the)pRiaintiff instead claims
merely that Defendant should have applied the preceding Eleventh RestatenhenPehsion
Plan to Plaintiff's application instead of the Twelfth Restaterbased on the date of his injury
which falls well short of the requirements for equitable estoppel.

Thedecisionby a plan administrator will not be deemed arbitrary or capri@sieng as
“It is possble to offer a reasoned explanation, based on the evidence, for a particular dutcome.
Davis By & Through Farmers Bank & Capital Trust Co. of Frankfort, Kentucky v. Kenkigky
Companies Ret. Plar887 F.2d 689, 693 (6th Cir. 1989). The Court mystold a benefits
determination if it is‘rational in light of the plars provisions.”Judge v. Metro. Life Ins. Co.
710 F.3d 651, 65%8 (6th Cir. 2013)JquotingJones v. Metro. Life Ins. C8B85 F.3d 654, 661
(6th Cir.2004). Plaintiff's claim offers no evdlence that Defendant’s decision in this matter was
arbitrary and capricious. Indeed, Defendant’s decision was based on adherencé&welttie
Restatementwhichwasin effect at the time of Plaintiff's applicatioithe Court therefore finds

no basis to overturn the administrator’s decision.
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1. RECOMMENDATION

Based on the foregoing, tagistrate Judge respectfulgcommendshat:

(1) Plaintiff’'s motion for judgment on the record (DE 11) be DENIED; and

(2) Defendant’s motion for judgment on the record @Bbe GRANTED.

Any party has fourteen (14) days froserviceof the Report and Recommendation in
which to file any written objections to it with the District Court. Any party opppsaid
objections shall have fourteen (14) days freenviceof any objetions filed in which to file any
responses to said objections. Failure to file specific objections within fourtegrd4yd of
receipt of this Report and Recommendation can constitute a waiver of further appieial
RecommendatioriThomas v. Arn47 U.S. 140 (1985 owherd v. Million 380 F.3d 909, 912
(6th Cir. 2004) (en banc).

Respectfully submitted,

%bm@o/
%AF(BARA D. HOEMES \

nited States Magistrate Judge
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